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Abr. Ca. Abridgment of Caſes in Equity: 


Acc. or or A, 7. Accord, or, Agrees. 
Adj. O _ | Adjudged : Sometimes, Journey; 
Aam. | - Admitted, 
Ante and Poſt. References to Diviſions and Subdiviſions of the 
8 7 ſame Title. 
Arg. 1 Cb. R. Argument ih t Chancery Reports on the Jurif: 
8 | | diction of the Chancery. 
” | Liber Aſſiſarum. The Reference by Placita 
Aſt. Ent. 7 Aſton's Entries. 21780 
Ml. Int. | Tx Introduction to his Parergon. Edit. 
I I +4 20. 
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Bend. ” | Benloe's Reports ; ; Sometimes refetred to | 
Placitum, ſometimes 7 * Page; when the for- 1 5 
mer, it bas 1 before the Figure, N 


Bl. | Blount's Law ictionary. 
Bo. R. Ad; 8 Booth of Real Actions. 
” »,  -  Browntow's Brevia jadiehis 5 
„ Brooke's Abridgment. 55 Cele, 
Bro. Ent. or Brow. Ent. Brown's Entries. | 
Bro. R. Brownlow Redivivus. 
Bro. V. M. Brown's Vade Mecum. . 
Brown. or 1 & 2 Brow. Brownlow's Reports. | 


Brownl. Ent, Brownlow's Entries. 


C. 


Ca. Ch. | Caſes i in Chancery. Edit. 1738. 

3 Ca, Che 3d Vol. of Caſes in Chancery, or, Select Caſes 
in Chancery: Contains the D. of Noc. Caſe.” 

Cal. 2 Callis on Sewers. 410. 1686. 

Ca. P. or Ca. Parl. Caſes in Parliament, 

Cart, 5 Carter's Reports. 

Carth, 7 Carthew's Reports. 
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2. & 3 cb. . Reports of Caſes in Chancery in the Reigns of 
| SY : aa K. Charles 1ff, &c. examined with the 3d 
. | Edit. Folio 1736; by the Pages of the C- 


tauo Edit. which are there preſerved in the 
Margin. [Note, 1 Ch. R. contains the Earl 
of Oxford's Caſe, and the Argument on the 


F | Juriſdiction 77 the Chancery, which laſt is 
3 | Lk 1 deſcribed by Arg. 1 Ch. R. 

3 EE Ch. R. without a a 

| Fn: ceding Figure, Chancery Reports tempore Finch. 
CM " £2 | Clerk's Aſſiſtant. 
Clift. Clift's Entries. | 
Comp. Att. or C. Att. Compleat Attorny. 1ſt Edition 1676. 
. Cont. Contra. 


Crompt.. Of. of Sheriff. Fitzherbert's Offices of Juſtices of Peace, &c. 
NN | , ** Richard Crompton. 
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Dictum.— Sometimes a Letter of Reference to 
5% 24 Book. 
D. of Not,. Duke of Norfolk's Caſe in 3 Caſes in Chance- 


xp, or, Select Caſes in nas be 

=—_ Dal. Dalliſon's Reports. 
B 1 Dan. Danvers's Abridgment. . 
1 * Dub. Dubitatur. | 

2 Dugd. Or. 5. or Jud. Dugdale's Origines Juridiciales. 

I Dugd. Sum. Dugdale's Summons to Parliament; 

4 Dy. : DW $ Reports, Edit, 1688. 

E. 


2 . 2 * Abridgment of Caſes in Equity. 


Eg. Ca. or Eg. R. Gilbert's Reports of Caſes in Equity, 2d Edi- 


| tion, 

Eg. Ca: | Sometimes Gilbert's as above. Sometimes the 
: 8 5 ; Second or Equity Part of 2 Mod. Ca. (Mo- 
"> deen Caſes in Law and Equity ;) but when 


the latter is meant, it is markt in the Margin. 


E. f Cov. e Coventry's Caſe at the End of Francis's | 


0 5 Maxims of Equity. 
—_ ..- - E. of Oxford, Earl of Oxford's Caſe, 1 Ch. R. 
3 | E. N. B. 3 Fitzherbert's Natura Brevium. The Pages ae- 
= ET | | cording to the old Editions. 
= Eg. or Fitzg. . Fitz-Gibbon's Reports. 
Finch Cb. R. Chancery Reports fempore Finch. 
_— . -:--: Fitzherbert's Abridgment. 
Fran. or Fra. Franeis's Maxims of Equity. 
Fa. E. of Cov, Earl of Coventry's Caſe at the End of Francis 8 
— 5 Maxims of Eu. | 
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6. 2. with a Figure pre- 
ceding, or 3 Temp. G. 2. 


Gadb, 2 
Gro. de j. l & 5. 


H. 
. P. C. or H. 
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Lut. Ent. 
Lind. 

Lit. | 
Lit, with S. 


M. 
Mad. | 


Med. Ca. 
2 Med. Ca. 
2 Med. Int. . 
Moll. de Jur. M. 


Vor. II. 


Reps rts of Caſes i in Chancery and the Kit 


 Godbolt's Reports. | ; 


 ELyndwoad's Provinciale. Edition 1679. Le _ 


I Brown' Modus Intrandi. 
Malloy de jure Maritimo. 3d Egition 1682, 


A NATIONS. 


Bench 3 in the 4th, th, 6th and 7th Yor 
of K. Gen. 2d. 


Grotius de Jure Belli & Pacis, 4 85 : 


Hale's Pleas of the Crown, gs, 

Hanſard's Entries 

Hanſard's IntroduRtion to his Book of kate 
Hardres. 


Sir Levline Jenkins. (The Reſerences are to 1 
"i Argument on the Jurifdiftion of the Ad- JF 
miralty, and his Charges at the AY 
Seſſions.) 

Jenkins's Centuries. 

References to the ſame Diviſion or Subdiviſion. 

Sir William Jones's Reports. 

Sir Thomas _ 's Reports. 


S232 © ».* 


Lutwyche's Entries. - 


Litleton's Reports. 
Littleton's Tenures ; S. for Section. 


Madox's Hiſtory of the Exchequer, 
Manwood's Foreſt Law. zd Edition. - 
March's Reports. When the Reference is | __ 
mark t p. it is to the Placita ; without that, — 
to the Page 
Rules and Order of C. B. by Milles, printed | 
1732. „ Ss 
6th Modern Reports. — pr "0 
Modern Cafes in Law and Equity. Iſt * 5 
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P. V. 
Perk. 


Pl. or Pl. Com. 


Pr. Cb. 

Pr. Lond. or Priv. Tad. 

Pr. R. or 8 8 
or Sri. Pr. Reg 


Quo Warr. 


N R. 
ä 

Raſt. Ent. 
Reg. 

Reg. Pl. = 
Rb. . 


Rol. with J. or a 1 
ter, as A. 


Rol. without J. or Letter. 
Rules and Orders of the 8 8 


Court of Chancery. 
— or Ruſhw, 


8. 


Sand. 
Senn. 
Seld. J. P. 


Seld. Of. Ch, or, Conc: 85 


Seld. Mare Cl. 

Semb. 

I. Sas: n 
Spel. 27 or Sh. Gl. 


Se. P. C. or Sea. B. 0. 


2 St, Pre. R. or St. Pr. 


5 Officina . 


Style's Practical Regiſter. 


Ruſhworth's Collections. 


Selden. 


Spelman's Gloſſary. 
Staundford's Pleas of the Crown. 
Staundford's Prærogativa Regis. 
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Wentworth's Office of an Execute." Editon 
* | 


Peere Williams's Reports. 0". 


Perkins's 15 wack Book treating of. the © RAPP 


of England. 4 
b 8 „ atat5s, 1 
References to Diviſions and Subdiviſions of the 

ſame Title. 

Precedents in Chancery. 
Privilegia Londini. Iſt Edition. 


2d Edition. 


* 


The Caſe of the th Warrants againſt. the c | 
of n 


2 


N 
Raſtal's Entries. 


Regiſtrum Brevium. 


Regula Placitandi. 


Robinſon's Entries. 


Koll's Abrigdment; J. for Line; Lauer for 


Diviſion. 
Roll's | Reports. 1 


Edit. 1739. 


Edit. 1680. 1 
„ TW 44.1, 


Saunders's Reports. 
Edit. 1726. 
Selden's Judicature of Parliament. 


Selden' s ene on the Office 7] Chancellor, 


Edit. 1726. N 


Selden's Mare Clauſum. IE \ 


Semble; Seems: 2 
Lord Somers's Argument on the Banker 8 Caſe, 
1ſt Edition 1626. : 
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5 Sti. 


Sti. Pr, Reg. 
Supra and Tafra. 


x T. | 
Temp. 6. 2. 


Jb. D. or Th. Dig. 
Tho. or Tho, Ent. 


Tot. 


Tr. Eg. 


V. 


Vad. M. or Bro. V. M. 
Jid. Ent. | 


Vid. Introd. 


W. 


. 


Wat. | 
Went. Off. Ex“. 


Weſt or Weſt Chan. 1 


Weſt Symb. 
Winch. 
Win, Ent, 


Y. 


Year Books. 
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Style's Reports. 
Style's Practical Regiſter. 2d Edition. 
References to the fame Diviſion, or Subdiviſion, 


Reports of Caſes in Chancery and the King's 
Bench in the 4th, 5th, 6th and 7th Years 
of K. Geo. 2d. 


Theloall's Digeſt. 


Thompſon's Entries, 
Tothill's Tranſactions of the High Court of 
Chancery. Edit. 1671. 


Treatiſe of Equity. 


Brown's Vade Mecum. 
Vidian's Entries. 
Vidian's Introduction to his Book of Entries. 


The Statutes of Weſtminſter 1ſt and 2d. 
Watſon's Clergyman's Law. 8 vo. 


Wentworth's Office of an Executor, Edition 
1689. 


Weſt's Symboleography of the Chancary; Ge. 


Winch's Reports. 
Winch's Entries. Edition 1680. 


Compared with the Edition of 1679, 1680, 


When the Page of x Book i is included in a 3 thus, (466, 
that Page is twice numbred in the Book cited. 
Quotations not above ſpecified are ſuch as are conceived to be obvious, 


and the References are, in general, to the common Editions of the 
Books. ; 


CALENDAR. 
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(4) ) What is the Uſe of the Civil Law. 


N England Uſe is ſometimes made of the Civil, and of the Eccleſiaſti- 

cal, or Canon Law. Co. L. 11.6. 

' Tempore Romanorum, viz. ab anno Cbriſti 50, cum Claudius Subjugavit 

Britanniæ partem, uſque annum circiter 410, cum Alaricus tempore Honort | 

Romam cepit, (annos circiter 360) the Civil, or 1 Law was in Uſe in 

Britain. Seld. Diſſ. ad Fl. 479, 480. 

And afterwards it was uſed, for Direction, where the Law of England 

was ſilent; or for Confirmation, where it was conſonant, Seld. Dif. 464.4 472; 


3 x3 The Uſe of the Canon Law. 


JT Empore Regis Stephani Anno Dom. 1150, Decretals were publiſhed for 
the Government of the Clergy. Dav. 70. a. 


Afterwards the Pope attempted to impoſe Rogations, viz. Ordinances for 
ths of Abſtinence of the Laity, as well as of the Clergy. Dav. 70. a. 

Anno 1230 tempore Hen. 3. other Decretals for the Laity, as well as the 
Clergy, were publiſhed. Dav. 70. 4. 

Decretals were firſt introduced in England, Anno 25 Ed. 1. Dav. 71.6. 


(B. n What ſhall be fo called. 
Tus Canonicum eft, hey ab Eccig 2 aut Viris Eccle efiaflicis 22 of, 


Lind. 76. v. Jus Canonicum. 


Theſe were collected in a Book, vi. Codex a which at firſt con- 
tained 138 Canons, afterwards 207, made by ſeveral Councils, to which 
afterwards were added 85 Apoſtolical Canons, and ſeveral by other Councils, 
with Canonical Epiſtles by divers Popes. Afterwards the Church of Rome 
made one Codex Canonum, which contained the Apoſtolical Canons, the 
Canons of the 12 Councils, and the Decrees of 14 Popes. Hl. by. 9, 
LO, —— 1 5 

The Body of the Canon Law now uſed, being confirmed b 7 Pope Gre- 
gory 13th, comprehends the Decretum, the Decretals, the 6th 1 ook of 
Decrefals, the Clementines, the Extravagants, and Common Decretali, and 
the 7th Book of Decretals * Int. 9. 19. 21. 25. 26, e. "ION, * 
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(c) What Canons bind. 


S to the Power of making Canons, Vide in Convocation (E.) 
All Canons allowed, and uſed in England, become Part of the Eccle- 


ſiaſtical Laws of England. Dav. 70. 6. Vide in Prerogative (D, 10.) 
So, all Canons, or Conſtitutions .made in a Convocation, or TITER 


Synod within the Realm. Dav. 72. 6. R. Mo. 783. 

By the St. 25 H. 8. 19. Repealed by the St. 1 & 2 Fh. & M. 8. and 
afterwards revived by the St. 1 Elix. 1. it was provided, that ſuch Canons, 
Conſtitutions, Ordinances, and Synodals Provincial already made, which 
be not contrariant to the Laws, Statutes, and Cuſtoms of the Realm, nor 

to the Hurt of the King's Prærogative, ſhall be uſed as before the ſaid AM 
till otherwiſe ordered by 3 2 Perſons to be appointed according to the faid | 
1 

And by the ſame Statute, the King may nominate and aſſign at his Plea- 
ſure 32 Perſons of his Subjects, 16 of the Clergy and 16 of the Temporalty 
of Upper and Nether Houſe of Parliament, who ſhall have Power to ex- 
amine Canons, c. before made, and ſuch as the King and the major Part 
of them ſhall deem worthy to be continued ſhall be obeyed, ſo that the 
King's Aſſent under the Great Seal be firſt had to the ſame, and the Reſidue 
ſhall be void. 

And ſuch Nomination was allowed by the $t. 27 H. s. I 4 the St. 
35 H. 8. 16. and the St. 3 Ed. 6.11. 

But there never was any ſuch Nomination by H. 8. or Ed. 6. and there- 
fore, all Canons and Conſtitutions here received and allowed before that 
time, are now the Eccleſiaſtical Laws of the Realm. Wat. 22. 

And all Perſons are bound by them; for they are Part of the Conſtitu- 
tion. Wat, 23. 

And the Common Law Courts will take Notice of them as ſuch. 
Wat. 23. Wks 

Canons made 3 Fac. by the Convocation with the King s Licence, and 
confirmed by the King, bind without Confirmation by Parliament. 
2 Vent. 44. 

They bind the Cletgy, but not the Laity, unleſs they are confirmed by 
Parliament. Carth. 48 5. 

Yet it was reſolved in the Houſe of Commons 15 December 1640, Ne- 
mine contradicente, That the Convocation, &c. hath no Power to make 
Canons to bind the Clergy, or Laity, without the common Conſent of Par- 
liament. 3 Ruſh, 1365. 

But a Canon ſhall not be allowed, contrary to the Common Law, 
2 Inſt. 599. 647. 653. R. 12 Co. 72. per Vau. 2 Vent. 44. 

Or, contrary to the King's Prærogative, or the Cuſtom of the Realm. 
2 Inft. ie Nine. 

Or, contrary to an Act of Parliament. 2 H. 658. R. 12 Co. 72. 

And therefore, by the St. 25 H. 8. 19. it is declared, that a Canon con- 
trary to. the King's Prærogative, the Law, Statutes, or Cuſtom of the Realm 
es of no Force; and this was only declaratory of the Common Law. 
2 Inſt. 658. 
o Canons eſtabliſhed in Convocation by the King's Licence, do not bind 
Lay-Men, but only Eccleſiaſtical Perſons; for the Laity are not repreſented 
in a Convocation, Sal. 412. D. that they bind the whole Kingdom. | 
Mo. 783. They do not bind the Temporalty. 12 Co. 73. - 

So they bind only in Eccleſiaſtical Matters. Semb. Mo. 78 3. 12 Co. 73. 

80 


„ 
80 Canons eſtabliſhed, Cc. do not bind the Laity. Per Tyrrell, 2 Vent. 
43. But per Yau. in Eccleſiaſtical Matters they bind Laicks and Eccle- 
ſiaſticks. 2 Vent. 44. N 
So a Canon, that was never received in England, is not Part of the Law 
Eccleſiaſtical. Kel. 18 1. b. 184. Lat. 191. 2 Inſt. 653. 
And by the St. 25 H. 8. 21. it is recited, that England is free from Sub- 
jection to any Man's Laws but ſuch as have been made within the ſame; 
or, by Sufferance of the King, the People by their own Conſent, and long 
- Uſe, have bound themſelves to the Obſervance of, not as to foreign Laws, 


but as to the antient Laws of this Realm originally eſtabliſhed within the 
fame, by ſuch Sufferance, Conſent, and Cuſtom, and not otherwiſe. 


So the Interpretation, Execution, and Diſpenſation of all Canons allowed 


within England belong to the King, and his Miniſters. Dab. 70. 6, Vide 
Prærogative, (D. 11.) \ | 


G Dr . 
) cupbo have Capacity to purchaſe. 


ä (A. I.) Perſons Natural. 


DEI SONS capable to purchaſe are Natural, or Politick. Cv. L. 2. a. 
All Perſons Natural have a Capacity to take by Purchaſe. 
Perſons Deformed, if they have human Shape. Co. L. 3. 6. 

A Deaf, Dumb, and Blind Perſon. Co. L. 3. 6. 


An Idiot, or a Man of non-fane Memory may purchaſe, without the 
Conſent of any other. Co. L. 2. 6b. 3. 6. | 


And he himſelf can never avoid the Purchaſe. Co. L. 2. 6. 


So, if he recover his Sanity, and afterwards agree to the Purchaſe, his 
Heir ſhall never avoid it. Co. L. 2. 5. 


But if he dies in his Inſanity, or recovers, and dies before Agreement to 


the Purchaſe, his Heir may agree to, or waive the Eſtate, without Cauſe 
alledged. Co. L. 2. 6. | ES 


A Leper may purchaſe. Co. L. 3. VB. 5 
So, an Hermaphrodite, according to the prevailing Sex. Co. L. 3. a. 


A Baſtard, by his Name of Reputation. Co. L. 3. 6.—Vide Baſtard (E.) 


A Man convicted, or attainted of Treaſon, or Felony, may purchaſe for 
the Benefit of the King. Co. L. 2. b. 


So a Feme Covert may take by Purchaſe, till her Huſband diſagree, or ſhe 
after her Huſband's Death waive it. Vide Baron and Feme, (P. 2.—R.) 


So a Villein may purchaſe, but the Lord afterwards may enter. . a 


So an Alien may purchaſe for the Benefit of the King, or an Houſe for 

his Habitation, Co. L. 2. 6. Vide in Alien, (C. 2, 3.7) 
8o an Infant may purchaſe without the Conſent of another ; for it ſhall 

be intended for his Benefit. Co. L. 2. 5. e Not, OE 

> her his full Age, he may agree to it, or waive it, at his Pleaſure. 
„L. 2. 6. 5 Sug Fo | 


* 


3 
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| EE 4 - ER ACHDY. 
—_ And if he die before Agreement, after his full Age, his Heir may 


= agree to, or waive it. Ca. L. 2. . 
—_— .. So now, a Monk, Nun, &c. may purchaſe ; for they were not diſabled. 


F Common Law, and the Canon Law, 7877 their Diſability in- 
Curs, is here Os I Sat. 162. 


IT A. 2.) Politick. 


A Body Politick is Sole, or Aggregate, Co. L. 2. 4. Vide Franchiſes, 
F. 1, &c. 3X 
L A eden ag Aggregate conſiſts of many Perſons, all capable of pur- 
chaſing, or one capable, and the others incapable. Cb. L. 2. a. 
A Corporation Sole, as the King, a Biſhop, a Parſon, &c, may purchaſe, 
to him and his Succefſors. Co. L. 2 50. a. ö 
So, a Corporation Aggregate, where all are capable; as, a Mayor and 
_ = _ Commonalty. Vide Co. L. 250. a 
—_— . Dean and Chapter. 5 5 | y 
i So, where orie is capable, and othery incapable; as, an Abbot may pur: 
3 | chaſe without the Conſent of the Convent, and cannot aterwards avoid it, 
Co. L. 2. b. 
But his Succeſſor for good Cauſe, and not | atherwite may . waive the 
- Purchaſe. Co. L. 2. b. 
As, if the Rent reſerved exceed the Value of the Eſtate. Co. L. 2. b. 
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(B. 40 who not. 


UT a Monſter, ho has not an human W cannot purchaſe. / Co. 
L. 3. bs 
Nor a Man profeſſed i in Religion, for he i is dead in Law; as a Monk, 
Fryar, Nun, &c. except when they are Sovereigns of an Houſe of Reli- 
gion.” . L. 3. 8. 132. 6. 
So a Community not incorporated cannot purchaſe; as, , the Pariſhioners, 
or Inhabitants of D. Co. L. 3. 4. 
The Commoners in ſuch a Waſt, cannot take by Grant of the Lord. 
Co. Soo 3. 66 
So Churchwardens cannot purchaſe Lands, (or Goods only.) Co. L. 3. a. 


: 1 (B. 2. ) By the Statute of Merimain. 


„ ) By the St. 7 Ed. 1. de Religiofts. Si quis Religioſus, vel alius, (for Magna 
N io Mort Charts: 9 H. 4 36. extends only to e abs, 8 
2 Fit. 75.) purchaſe Lands or Tenements in Fee, the Lord of whom the 
Lands are holden may enter within a Year; or, if he be negligent, the 
next Lord within half a Vear; or, if he negſeck, tke King may enter. 
80 by the St. V. 2. 1 3 Ed. 1. 32, If he obtain a Recovery by Collu- 
fion. -2: Inſt. 429. | Ss 
And by the St. 15 R. 2. 5. If there be a F coffient to the Uſe of ſuch | 
an onez 
And theſe Statatol extend to ev Corporation Sole, or Aggr ate, Ec- 
elefiaftical, or Temporal. Cb. L. 25 2 Inſt. 7 5. ak 
3 dne, are granted t. to them upon an DING: Kit 39. 5. F. * B. 
If an Advowſon be e appropriated to them, F.N. B. 22 23. H Kit. 39. 4. 
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VGV 5 
Or, a Rent-Charge granted. FP. N. B. 223. B. Kit. 38.6. 139. 6. 

80, if Lands are deviſed to them. F. N. B. 224. F. 

So, if a Biſhop enter upon Land purchaſed by his Villein, it is Mortmain. 

F. NM. B. 224. b. Kit. 38. b. 

If a Biſhop, or other Corporation alien to another and his Succeſſors. 
F. N. B. 222. D. Kit. 38. b. 

By the St. 23 H. 8. 10. Feoffments, Fra Wills, &c. to the Uſe of the 
Pariſh Church, Chapel, Guilds, Commonalties, Sc. or to find Obits, 
Prieſts, &c. which are to have Contipuance above 20 Years, ſhall be void. 

If there be an Alienation in Mortmain of Things not held, as of a Vil- 
lein, Rent-Charge, Common, Advowſon, Sc. the King ſhall have them 
5 Co. L. 2. 6. 


But if an Annuity be granted to a Corporation, it is not Mortmain; for (B. 3.) 
that charges the Perſon only. Co. L. 2. 6. 5 A 
So, if Goods and Chattels are granted. Kit. 139. 5. 3 
80, a Grant of a Diſtreſs in other Lands for an antient Rent. 9, F. N. B. 
224. G. Kit. 39. 6. 
A Releaſe of Rent to the Tenant. Kit. 39. 4 a. 
A Recovery in Value upon Voucher. Kit. 39. b. 
So the King by his Licenſe may diſpenſe with an Alienation | in Mortmain 
Kit. 39. b. 
a before ſuch Licenſe an A quod damnum antiently iſſued ; but it is 
not now uſed. F. N. B. 222. D. Vide St. 27 Ed. 1. 
But ſuch Licence does not bind the other Lords. Vide F. N. B. 222. D. 
A 
And 1 it was enacted by the St. 7 & 8 . 3. 37. That the King 
may licenſe to alien, or take in Mortmain. 
So a Deviſe to a Charitable Uſe within the St. 43 Ek. i Is not Mort main. 
Tho' the Deviſe be to a College. R. 1 Lev. 284. 


(B. 4) By what Names they ſhall ds 
A Man regularly ought to purchaſe by his Name of Baptiſm, and his (B. 4.) 


Surname. . * red 

But if he purchaſe by his Name of Confirmation, it 18 ſufficient, Co, 3 

3. 4. and that ought to be uſed. 1 Brownl. 47. 

So, if there be a certain Deſcription of the Perſon who purchaſes, altho 

his Chriſtian and Surname are omitted, it is ſufficient, Co. L. 3. a. 

As, if a Grant be to the Earl of Pembroke, the Biſhop of London, &c. by 

his Name of Dignity; for the Perſon is certain. Co. L. 3. a. 

To the Chefter Herald, &c. R. 2 Rol. 44. J. 15. 

To the Wife of B. Co. L. 3. 3. 

Primo, aut ſecundo filio, Seniori Puero, natu mini mo, omni nibus Filiis, Nui 

abus, Liberis, Exitibus, aut rectis haredibus de B. G. L. 3. a. R. Mo. 104. 

And Primo Puero, may be to the firſt Child, tho! it de a Female, if it 

be ſo explained by any other Writing. R. Mo. 104. 

If it be, 7 the Iſue Male, his firſt Ifſue Male ſhall take. R. 3 Lev. 433. 

2 tho his Chriſtian Name be added, and miſtaken. Co, L. 3. 24. 

So, if there be a Limitation 70 the Heir Male of the Body of his Grand-. 

father, the Heir Male ſhall take, tho” there be an Heir General alive; for 

the Deſcription is ſufficient to make him take by Deſcent, and therefore it 

ſhall be well by Purchaſe. R. 2 Ver. 7750. 

But, if there be a Deſcription of a Perſon certain in eſe, and there_is 

no ſuch one in Rerum Natura, a Perſon who afterwards anſwers to the 
Vor. II. E 5 D 


l 


6 „%%% OS a Y. 


1 TY | Heſcription cannot take; as, if a Remainder be limited 20 B. the Wife of 
1 A. tho A. afterwards marry B. before the particular Eſtate ends, ſhe can- 
1 5 net take. M. 104. | 

Vide Fait, (E. 3 


„do a Corporation, regularly, ought to chaſe by its Name of Tncor- 
ra- potation: and ü roms eg 2 by or to 1 Maſter and Wardens of Cooks 
in London, whereas they are named, Maffer and Governors, will be void. 

5 Ke. Pl. Com. 537. 6, 

N The Maſter of St. Peter 8, when the Name is, Tie Mater of St. Peter's 

| and St. Paul's. Bro. Corporation 8. 

The Proveſt, &c. of the Houſe of N. where it it is a Chauntry. Bro. Cur- 
poration 21, 22. | 
_ The Din and Chapter Catbedralis Eccles Sandtæ & individue Trinitatis 
N. omitting, er Fundatione Reg. Ed. 6. Adm. 3 C. 75. 2 And. 166, 167. 
on. 170. - 
/ G um Regale de Eton, where the Name i is, Collegium beat Marie de 
Eton. Dy. 150.0. 1 And. 23, Mo. 13. 
be Dean and Canons liberæ Capellæ de W. where the Name is, The Dean 
and Canons Capelle St. Geo. Martyr de M. 1 Leo. 162. 
© The Maſter Collegit de Merton in Oxonia, where the Name is, Gain 
Scbolarium de M. in Uni verſitate Oxoniæ. 1 Leo. 162. Cont. Mo. 266. 
De Preſbiters and Chaplains of St. Step 1 where the Name is, The 
Dean, Canons, and Vicars of St. Sahin, 2 Aud. 166. 

The Proveſt and Scholars of Queen's College in the Univerſity of Oxford, 
where the Name is, The Prev and 2 Aulæ Reginæ de Oxford. 
Dub, Lane 15. 33. 

Yet an Addition to a vane does not avoid the Purchaſe, but ſhall be 
rejected: As, if the Maſter and Brethren are named, The Maſter and Bre- 
ren froe Socii. R. 11 Co. 20. a. Bro. Corporation 8. 62. 

If the Maſter, &c. of the Miſtery of Cooks, are named, of the Craft 
and Miſtery. Pl. Com. 537. 6. . 

je the wo gry 2 H. 7. Regis Augliæ be named, The Hoſpital H. 7. nuper 
1 Leo. 159. 

If Collegium Sriſti in Oxonia be named Collegium Chriſti in Academia 
Oxonic. R. Mo. 361. Vide Mo. 865. Sau. 129. R. Poph. 56. 

If any Ornament to a Name be added, or omitted. Poph. 1 56, 7. 

Nor an immaterial Variation; as, a Leaſe by the Dean and Chapter of 
Exeter, inſtead of, in Exeter. - R. 2 Leo. 97. 2 Rol. 42. 1.45. 

By the Maſter Dom five Callegii, inſtead of, Domds foe Ho Witali, for 
A College and Hoſpital are the ſame. Semb. 1 Leo. 21 83 

Cullegii T. rinitatis, inſtead of, Collegii Sanctæ & individue Trinitatis 
1 Leo. 161, 

The Dean and Chapter Eccigſæ de Peterborough, inſtead of, Ecclfa Pe- 
triburgen} 61 Leo. 159. Cont. 1 And. 23. 

= 515 5 I 7 of, Mag: 7 Aulæ, &c. R. 11 Co. 22. F701 

agiſter Hoſpitalts H. 7. de $ llanus prædicti Hoſpitalis, in- 
ſtead of Magiſter & Capellanus Hy hin Be de Savoy. R. 722 159. 
Acc. Dy. 27 8. Mo. 86i 5. 

The Minifer of God of the Poor Houſe of D. inſtead of, The Minifter of 
the Poor's Houſe of God of D. Dub. 2 And, 117. R. Me. 865. 

Major & Balliui Ville de D. & Burgenſes ejuſdem J. ile, where the N ame 
is, Major & Burgenſes Villz de D. R. 1 Rol. 119. 

The Dean and Chapter Ecchfiz Petriburgenis, inſtead of, Santi Petribur- 
Sali. Mo. 14. Cont, 1 And. 23. 

3 . So, 


1 


„ 

Go. if a Statute, or Teſtament give a certain Deſcription, it is ſuffi- 
cient, f tho' the Name be not obſerved : As, if Advowſons of Recuſants are 
given to the Univerſity of Cambridge. R. 10 Co. 57. 6. 11 Co. 21. 6. 
2 Leo. 16 a ; 

: So in - HR and Conveyances, it is ſufficient, if the ſame Name in Re 
& Senſu be uſed, tho' not in verbis. R. 10 Co. 124. 

So by a Verdict, or an Averment, a Miſnomer may be aided. 10 Co. 
125. 6. | 
8, if an ancient Corporation be incorporated de novo, with an Addition 
to the Name; a Cy Sc. by the antient Name will be mw R. os * 


(C) Who have Capacity to Gant. 


VERY Perſon, being a natural and lawful Subject, of ſane Memory, 
and full Age, may make a Feoffment, Grant, Leaſe, Se. Co. L. 
42. 6. Vide Grant, (A. 1.) 

Tho' he be a Baſtard. Co. L. 42. 6. 

Convict of Hereſy. Co. L. 42. 6. 1 
A Leper removed by the King's Writ 4 Societate Rae cb. L. 42. b. 
Tho' he be deaf, dumb, or blind, if he has good Sanity, and Diſcretion. 
Go. L. 42. b. EDO 


) Who not. 
(D. r.) A Man profeſſed. 


UT a Perſon profeſſed in Religion, (who is civiliter Mortuus,) as a 
Monk, Fryar, Canon, &c. cannot make a Grant; for his Grant ſhall 
be void. 

Yet the Sovereign of an Houſe of Religion, as, an Abbot, Prior, Ce. 
may make a Grant, Cc. Vide Co. L. 132. . 

S0 may a Monk, Fryar, Gc. in the N ame, and by the Aſſent of his 
Sovereign. | 
on 25 2 Farmer of the King, in F of hi Farm, Vide Co. L. 132. b. 
Viqde Aan. (Ec 8) 


(D. 2.) A Feme Dog: 


| $0.0 Gant by a Feme Covert, without the Aſſent of her Huſband, will be 
void. Vide Baron and Feme, (0.9 
Let a Fine, or Common 1 of er own Land, will be good, till 

it be avoided by her Huſband. Vide Baron and Feme, (P. 1 
So, a Grant en autre Droit, as Executrix. Vide Baron and Feme, (P. 3.) 
So, if a Woman make a Grant when Sole, and deliver the Deed as an 
Eſcrow, to be her Deed upon Conditions performed, and before the Con- 
ditions performed ſhe takes Huſband, and then the Conditions are 
formed, it will be good ; for after Performance it has Relation to the De- 
livery. Per. Grant 9. 
So, if a Feme Covert deliver a Deed wha Covert: and after the Death of 
her Huſband deliver it de novo; it ſhall Fe Re 20. by the ſecond Delivery; ; 
for the firſt Delivery was. intirely void. 26. J. 3. : ; 

Vide Fait, (A. 3.— B. 5.) | 


(D. 3.) An 


S ANN G 1 


D. 3.) An Infant. 74 FI 


So a Grant by an Infant by Deed will be void, if it ſeems to his Preju- 
dice. Vide Infant, (C. 2.) 


80, if the Grant takes Effect by Livery from his ks or foams to his 


Advantage, yet it is voidable, and may be avoided by him or bis Heirs. | 
Vide — Fr 3. Oe.) 


0. 4. ) A Man :nſenſible. 


So a Man, who has no Underſtanding, as if he be Dumb, Deaf, and 


Blind from his Birth, has not a Capacity to grant, but his Grant will be 
void, Per. Grant. 2 5. 


0. 3. ) A Man Non; ſane. 


80 a Man of non- ſane Memory, has not a Capacity to make a Grant, 
that ſhall bind his Heir, or any er, beſides himſelf. Vide 1deet, 
(C.—D. 1, Sc.) 

And therefore, if an Idiot, Lunatick, Ge. make a Feoffment, Grant, 
or Gift, Cc. his Heir ſhall avoid it. Vide Per. Grant. 21. 

So, if he make a Feoffment with a Letter of Attorney to make Live 
when Non-ſane, and afterwards he comes to a good Memory, and then 
Livery is made without any other Aſſent; his Heir ſhall avoid it. Per. 
Grant. 23. 


But a Man Non-fane cannot avoid his Grant, Ge. during his Life; for 
he cannot diſable himſelf. Per. Grant. 21. 


So, if the Grant be by Matter of Mood, + as, bw Fi ine, Sc. his Heir 
ſhall not avoid it. Per. Grant. * | 


- 


. 6, Attainted. 


So a Perſon attainted of Treaſon or Felony has not a Capacity to make a 


Grant, that ſhall bind the King, or the Lord of whom the Lands are held. 
Vide Per. Grant. 26. 


But a Grant by a Perſon attainted binds himſelf and his Heirs. V. ide 
Per. Grant. 26. 


7.) Head of a Corporation: | 


So the Head 1 a N Aggregate has not a Cay pacity to bind the 
Corporation by his Grant, without Aſſent of the G under the 
Common Seal: As, if a Mayor make a Feoffment, or Grant of Land, or 
a Grant of a Rent, &c. out of Land, without Aſſent of the Commonalty 
under the Common Seal, it will be void. Vide Per. Grant. 8 


So, the Maſter of an Hoſpital, or College, without Aſſent of the Brethren. 
Vide Per. Grant. „ 


So a Grant by the Head of a Corporation Sole binds only himſelf, but 


not his Succeſſor: As, a Grant by an Abbot, Prior, Ve: without Aſſent bag | 
the Convent. Vide Per. Grant. 31, 


By a Biſhop, without Aſſent of the Dean and Chapter. Z Bw. 
By a Dean, without Aﬀent of the Chapter. Vide Per, Grant. 31, 32. 


Uho 


FTT 


duho may Sue, and be Sued, and Who not, 
Vide Action, (B. 1, &c.—C. 1, &c.)—Abatement, (E. 1, &c.—F. 1, &c.) 


Who may Deviſe, and take by Deviſe, and Who 
FE not, 
Vide Deviſe, (G.—H. 1, &c.—I.—K.) 
Who may Marry, and Who not, 
Vide Baron and Feme, (B. 1, &c.) 


3 E. 


Gꝛand Cape. Vide Proceſs, (D. 810 
— * Vide * 0. 5. 


3 I 1 8. 
Vide Pleader, (2 W. 3. 


Capias ad Satisfaciendum. 
Vide Execution, 8 9. &c.)— Bail, (R. 4.) 


Capias pꝛo Fine. 
Vide Execution, (B. I, 2.) 
Captis fi Laitus. 
Vide Statute Staple, (D. 4.) 
Capias Utlagatum. 
Vide Plrader, (2 W. an (B. 2.) 


Teſtatum Capias. 
 Fide Tongs (E. 7.) 


CAPIATYU R. 


V. ide Lee, (0. 7s 60 


D CARRIER; 


AR RI E R. 
Vid Action upon the Caſe for Megligence, (C. 1, 


5 K 
Aion upon the Caſe. 


— 


24 


l E 
N Caſtle⸗guard. 


\ ID for the Keeping of a Caſtle continues, tho' the Caſtle be de- 
ſtroyed. R. Mo. 1. 


ro ISO. 


/ . 


Writ of entry in Caſu P2oviſo. 
Vide Dum fuit infra Ætatem, (D.) 


* - 


writ of Entry in Conſimili Caſu. 
Vide Dum fuit infra Atatem; (E.) 


C ASU CONSIMIL I. 


GAS UAL PRO 
Vide Prerogative, (D. 49, 


Vide Cemetery, (R. 3. —Eſliſe, B 
r 
Vide Diſmes; (EH. 5, &c. 


. 


fTiz.- 
— ov eto - ap - 
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CAUSE OF ACTION. 
Vide Abatement, (G. 4, &c.—H. 24.)—ASion, (E.—F.— 


7 - 
5 


CAUTION. 


, — 
* 


N 
Vide Admiralty, (E. 19. — Bail, (D.) 


0 E M E T E R V. 


(A. 1.) Church⸗ Ward. 


HE Church-Vard is, Totus Fundus, aui infra cuuſran 7 Hus conti- 
netur. Lind. 267. v. Cæmeteriis. 


The Church-Vard, circa Ecclefi am majorem 40 Paſſus contit nere A 
circa minorem 30 Paſſus Lind. 253: ver. Claiſ. Cæmet. 


e 


( A. 2.) To whom the profits belong. 


The Soil and Profits of the Church, and Church-Yatd; belong to the 
Parſon. Vide Eſgliſe, (G. 1.) 


Or, to the Vicar. Vide Eccle faftical Perſons, ( C. i 14. 0 
And the Parſon may make a Leaſe of the Ch Fand 
If he leaſe his Par ſonage, the Church and Church-Vard paſs: 


If any cut Corn, or Trees there growing, Treſpaſs lies by the Parſon, or 
his Leſſee. 


Buy Uſage in Londa, the Churchwardens take the Money for burying in 
the Church or Church-Yard, and the Parſon has nothing but in the 
Chancel: 2 Sho: 184. 


So the Incloſure of the Church:Yard belongs to the Pariſhioners, 
Vide Prohibition, (G.3.) 


(A. 30 What Priviledges belong to the Church-Yard. 


_ Camperi um gaude eodem Privilegio, quo Beolefia, Lind. 2 56. UV: Come? 
terio. 270. "I 


And therefore, before Sanctuary was taken away, Churches and Church- 
Vards had the Priviledge of Sanctuary. Vide St. 32 H. 8. 12. 


By the St. of Mint. 13 Ed. 1. 6. Fairs and Markets ſhall not be kept in 

Church-Yards, for the Honour of the Church: 
By a Conſtitution at Oxford Ans Lind. 270. Yudicium ſanguinis; 

li. e. Cauſa per Fudices ſæculares de Efufione Sanguinis, aut 9 Paænd) 


ne tractetur in Eccleſia; aut Cæmeterioz. 
80 by the 88h Canon, Arno 1693. The Churchwardens atid theit As. 
fiſtants ſhall ſuffer no Plays, Feaſts, Banquets; Drinkings, Temporal Courts, 


or Leets, HEY Mpcach: Muſters, or other prophane Uſage in the Church, or 
Church-Vard. + 


So by the St. 5 Ed. 6.4 If any by Words only quarrel; chide, or 
brawl in the Church or Church-Vard, the Ordinary on Proof by two Wit- 


neſſes may ſuſpend him, if Lay, ab B. . Ecclefiee; if Clerk, ab 9 
Jong : as he thinks meet: 


If 


1 excommunicate. 


communicate. 


belong to them. R. Cv. El. 224. 1 Leo. 248. 


Intentione ad percutiendum. R. Ney 171, 2. 


to the Ordinary, and Sentence u Ly. it, tho the Statute ſays, he ſhall be 


upon it. R. 1 *. 5 


how Burial in the Church-Yard where he dies, by the general Cuſtom of 


allowed without the King's Licence. 


terio; 


Common Right it belongs to the Parſon. 
So a Man may preſcribe, that he is Tenant. of an antient Meſſuage, 
and ought to have ſeparate Burial in ſuch a Vault 3 the Church. 


CE B E TH E R . 
17 any finite; or hay violent Hands on another, he ſhall be 577 fatto 


SR. 7M 


* vo KAT 0 


If any maliciouſty ſtrikes with a Weapon; or draw a Weapon to ſtrike in 
the Church or Church-Yard, and be convicted by Verdict, Confeſſion, or 
two Witneſſes before the Juſtices of Aſliſe, Oyer and T; erminer, or the 
Peace, he ſhall löſe one of his Ears, or if none, be ſtigmatized on the 
Cheek with an hot Iron with the Letter F. and beſides ſtand ipſo fadto ex- 


Cathedral Churches are within this Statute, and Church-Yards which 


So it ſhall be within the Sfatute, if any * or draw a Weapon to 
ſmite, &c. in his own Defence. Vide Ney 1 


But the Indictment muſt ſay, quod mabtief percuſit, or extraxit cum 
So he ſhall not be excommunicated, till the Convidtion tranſmitted 


10 facto excommunicated. Du 
FE 
il the Conviction. tranſinitted, but that i is ſufficient without Sentence 


Dy. 275. b. But acc. in Marg. R. Cro. 


() Burtal, 


In * Place it ſhall we; 


URIAL was the uſual Character of a Parochial Church. geld. de 
Dec. c. . ſeF. 4. Vide Eſgliſe, (C.) 
And therefore, every Perſon, (who may have Chriſtian Bu * ,) may 


Eng land "EE 
And that; without any Fee for breaking up the Soil. R. 1 Sal. 334. 
Tho' the Church-Yard be in a City, where antiently no Burial was 


So by the Canon, Ne cui pro Pecunia denegetur ſepultura, ſed | quid 
devatione fidelium conſuetum fuerit erogari, volumus per Ordinarium loci Ec- * 
clefis Juſtitiam fieri. Lind. 278, 259. 

And therefore, in Ecclfia; vel Cemeteri 0, pro ſebulturd nibil * debet, 
nec pro Officio ſepulture. Lind. 278. 

So, tho' by the Canon, Laicus non Sepehatur in Ecclfia, ni 7. in Cæme- 


Vet by the Cuſtom of By 125 every one, (who ſhall have Chriſtian 
Burial,) may have Burial in the common Part of the Church, or Chance, 
8.10 the uſual Fee to the Parſon for breaking up the Soil. Vide Eggl 72 


The uſual Fee is 3 5s. 49. in the uch Gs. 8 d. in the Chancel. 
Or, by Cuſtom, it may be more. 1 Sal. 334. 2 Keb. 778. 3 Keb. 523. 
So, by Cuſtom, the Fee ſhall be paid to the Churchwardens, tho' of 


Or, in ſuch an Iſle, or the Quire. 


. And: if he be diſturbed, he may have an Action pen the Caſe. 2 Cro, 606. 


So, 


rr . 13 
80, tho' by the Canon, a Man ſhall be intombed, bi decimas per- 


ſolvebat vi uus; 


Yet he may by his Will appoint his Burial at ſuch a Monaſtery, Se. 


as he pleaſes. Seld. de Dec. c. 9. Fog 4. 
And if the Burial be out of the Pariſh where he died, the Parſon of the 
Pariſh where he died cannot preſcribe for a F. ee for his F uneral, unleſs he 


was a Pariſhioner there. R. Hob. 175. | ? 
So, altho' he was a Pariſhioner ; for he ooght not to have a Fee, where 


nothing i is done. Semb. Sal. 332. 
But by the Canon a Felo de | ſhall not have Burial in the Church, or 
Church-Vard, without a Licence from the Ee or Ordinary. 


Nor, a — excom municated. 


(C.) Tomb, Sonument, is. 


O an Hi, or Executor may ere, or ſet up a Tomb-ſtone, or other 
Monument in a convenient Place within the Church, or Church-Yard, 
for the Honour of his Anceſtor there buried. 
And, if any one pull down or deface ſuch Tomb-ſtone or Monument, 
the Heir may have an Action for it. Co. L. 18. 6. 

So, if any deface the Arms, Pennons, &c. put up in a Window, or elſe- a 
where, in Honour of his Anceſtor. Co. L. 18. 5. | 
Tho? they are defaced by the Parſon, Ordinary, or Churchwardens, 48 
well as by a Stranger. R. 2 Cro. 367. . 
So, the Wife, or Executors, who ſet them up, may have an Action for | 
defacing them in their Time. Co. L. 18. 5. | 

But a Monument, Tomb, Sc. cannot be. erected. to the Hindrance of 
Divine Service. a 2 202. 


0 E N 8 UV R E s. 


- Eccleſiaſtical centures. 
Vide rue. . 12 5 


ce E R T: A 1 N T V. 
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Vide 1 (H. 5. Aa upon the Caſæ u 92 r, 
( A. 3, &c.—H. 3. — Action upon the —4 pr if wo 
Kc.) Appeal, (G. 6. )—drbierament, (E. 11.) —Copybold, 
(S. 19.)—Grant, (E. I4.—G. 5, 60 — altes, (G. 1, 
&c.) Information, (D. 2.) —Mandamus, (D. 5.) Obliga- 
tion, (B. 2.) —Pleader, (C. 17, &c. 48.—E. 5, &c.—F. 17. 
—8. 21, 41, 42.—2 W. 7.—2 Z. 1.—3 M. 5. 8 | 
tion, i 3. N ny 7 Kirk te * 1, 5 TH e 


a 
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* E. R T I F 1 0 KTR. 
(a Trial by Certificate of the Bilhop. 


6 1 ) When it ſhall be. 


F have be Iſſue upon general Baſtardy, it ſhall be tried by the Certificate 
of the Biſhop. Vide in Baſtard, (D. 2.) 
So, if the Iſſue be, an unques accouple en byal Matrimony 2 Rol. 584. 
J. 52. Vide in Pleader, (2Y. 10.) 
If the Iflue be, whether there was 4 Dee 2 Rol. 58 5.1. 47. 
Whether«there was Bigamy. 2 Rol. 587. l. 7. 
Whether a Man was profeſſed in Religion. 2 Rol. 584. J. 12. 586. J. 51. 
, So, whether he W of ſuch an Order. 2 Rol 584. J. 10. 586. 
* where the Ihe is, whether a Pri. Was Das or Perpetual 2 Rel. 
5 $87. J. 10. 584. J. 20. | 
_ - Bs, where the Iſſue is, whether a Clerk were inflituted, or not, it ſhall de 
tried x by, the Ordinary. 2 Rol. 584. J. 3. Dy. 78. b. | 
: So, full or not full, for the Church i is ou oy Inflitution, 2 1 583. 
52. | 


So an Iſſue, whether a Clerk 20s able or not, when the Clerk is alive, 
2 Rol. 58 3. l. 40. 

Ibetber a Clerk reſigned, or was deprived. 2 Rol. $2. J. 45, 6. 

Whether a Church be void by Deprivation. 2 Kol. 583. J. 45. 

Whether a Biſhop be conſecrated, or not. 2 Rol. 588. J. 30. | 

Tho the Iſſue be upon the Time of the Conſecration. 2 Rol. 588. J. 35. 
So, if the Iflue be, whether the Dean, or another 1 is Guardian of the Spiri- 
| rualties. 2 Rol. 588. J. 6. 

Whether a Clerk was infra ſagros Dots.) ' Adm. 2 Lev. 250. 
Or was fo at the Time of his Inſtitution ; for the Time here refers to the 
Inſtitution, which ſhall be tried by the Ordinary. Semb. 2 Lev. 250. | 

So an Iſſue, whether excommunicated or nat, ſhall be tried by. the Ordi- 
nary. Co, L. 134. 4. 1 

| Whether an Executor refuſed to nale Probitt of aWill. Semb. 1 Leo. 205. 
So we the St, 1 1.08 4. wer « a e 8 Hard. 62. 


0 


9 
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| l if: a Matter Fr S viritual Votre is not directly in Abe, it ſhall be 
tried -by the Country: As, where Baſtardy is not e in Iſſue. Vide 
Board, (D. a.) 
If the Iſſue be, Wit e or - not Wife, eſpouſed or nor, &e, 2 Rl, 85 
J. 10. 17. Sho. go. Sti. 10. 1 Leo. 53. 
Whether Feme Vu er Covert. ' 2 Rol. 585. 1 75 Th 15, 20. | 
- Whether A. be her- Huſband, or not. 2 Ra. 585. I. ·1. 
If the Iſſue be, that ſhe was married before 2 Age of Conſent to B. pop 
afterwards to the Demandant, and ' ſo his Wife, and not the Wie of B. 2 Rol. 


888. 1.25. 
and bot the Legality of 


* 


So, Mer rage or not; for the Marriag in Fa, 
the Marriage, is in Queſtion, R. 2 Rol. 585. J. 50. 2 2 Cro. 102. 


1 - d 
* 
: V 4 * 
— * : * 4 
» * I» j 
” * * 


Ado of . Semb. Har 


Politan. 2 Rol. 587. J. 4 


leer.. 355 


o in a Perſonal Action, if the Iſſue be, whether lawfully married; for 
the Marriage is the x, nol of the Ene, and lena ought not to have 
been added. R. 1 Lev. 4 

" So, if a Matter of Spiritual Cognizance Concerns Perſons dead, or 
Strangers to the Action: As, if the Baſtardy of B. be alledged, who is 


dead, or a Stranger. Vide. Baſtard, (D. 2.) 


80, if ne ungues accouple, Profeſſion, Ge. be alled ged between Strangers, 


2 Rol 584. J. 15. 585. J. 37, 40. 


If a Clerk be dead, when the Iſſue is, whether he ma able, or not. 
2 Rol. 583. J. 42. 


80, if a Matter of Spiritual Cognizance is conpled and iel with a 


| Matter of Temporal Cognizance, it ſhall be tried 4 the Country : As, Spe- 


cial Baſtardy. Vide in Baſtard, (D. 2.) 
Marriage within Age of Conſent, and afterwards a Diſſent, and þ not his 


Wife, ſhall be tried by the Country. 2 Rol. 585. J. 25: 


So by the St. 12 Car. 2. 33. Baſtardy, or Marriage according t to an Ordi- 5 


nance of Parliament after 1 May 1642, before 1666. 


So, if the Iſſue be, Prior or not N it ſhall be tried by the Country 
2 Rol. 584. J. 21. 


Avoidance of a Church, Kc. by being a Biſhop in Ireland. Pal, 459. 
So, Parſon or not, upon ſpecial Matter. 2 Rol. 585. l. 30. 


So, infra ſacros Ordines, where it relates to 1 ani of a Church by 
the Act of Uniformity. D. 2 Lev. 2 50. 


So, if there be Iſſue open nnn, and Indudtion, 2 Rol. 584. J. 7. 


„ 


Whether a Church be void or not. 2 Rol. 584. J. 1. 588. J. 32. 

Whether void by Refignation. 2 Rol. 583. I. 47. | 
If Iſſue be, whether excommunicated after a Probibition, it ſhall be tried 
by the Country. 2 Rol. 585. J. 45. 


Whether profeſſed before a n for che Queſtion i is upon the Time, 


2 Kal. 588. J. 20. 


So in the Caſe of lines, a Matter of Spiritual Cognizance ſhall be tried 
by the Country : As, Baſtardy alledged in him. 2 Kol. 586. J. 40. Vide 
Baſtard, (D. 2.) 

Divorce for Pra-contratt of bis Father and Mather, in an Ait 12 
him. 2 Rol. 586. J. 37. | 
So, where it is pleaded obly i in Abarcitihe. Vide i in Baſtard, . a 
As, if Profeſſion, or Coverture be pleaded in Abatement. 2 Rol. 988.2 
So, where a Matter of Spiritual Cognizance comes in Queſtion-in a Col- 


lateral Action. 2 Rol. 585. 4. 40, 50. 586. ks tf Hob. 1794 Vide Abra, 


where it is not directly in Iſſue. 4 


So if the Biſhop ng: that the Party is E : * out of his Suriſitetion, 


it ſhall be tried by the Country; as, Profeflion, where hs Biſhop returns, 
that he is n 2 Na. 5 


So, if the Power of the Hoc 64. to 1 a Certificate be taken away by | 


(A. 3.) By whom the Certificate ſhall be. 


80, if the Biſhop be à Party to the Suit, the Trial ſhall not 325 by bis (A. 3.) 
Canine » As, in a Real Action againſt a Biſhop, if he plead, Har the I the Biſhop 


Demandant-is 4 Baſtard, it ſhall not be tried by himſelf, but by the Metro. ** 57 


So in a Nuare Impedit, 4" the Biſhop a pears to be the Diſturber; ; if 


the Iſſue he triable by the e rit goes to the 1 OS 
Dy. 353. ? 


| As, 


CERT IFF C A 11 E. 
A If a Biſhop op allege Refuſal, becauſe the Clerk was inhabilis. 2 Rol. 


87. J. 2 
: I f the i 4 whether the Biſhop be conſecrated, it ſhall be tried by 
litan. 2 Rol. 90. L 10. 
f de Archbiſhop of York be Party, it ſhall be by the Archbiſhop of 
| Comm, 2 Rol. 599. J. 30, 40. Dy. 328. a. 
But if the Biſhop is not the Diſturber, a Writ to 0 may be directed | 
5 him: As in a Bare Impe _ . where the Biſhop claims one, but as 
Ordinary. 2 Rob. 5 
Feet, if the 3, 15 a Party, tho! he is not the Diſturber, the Writ may 
be to him, or to the e Metropolitan at Election. R. 2 Rol. 587, FA 40. 1 Rot. 
64 98. 
5 3, Kt he be 45 Diſturber, the Writ may be to him, at the Election of 
the Party. Semb, 1 Rol. 364. 397. 


If there ſhould be a Writ to the Metropolitan, and "A See become wid. 


the See be the Certificate ſhall be by the Guardian of the Spiritualties. 2 Rel 587. 


„0. 
nd the Writ fall be, to the Guardian of the Spiritualties, Sede va- 
cante. 2 Rol. 589. J. 3, 5. Dy. 77. 2. 
And if any one by Com gallen be Guardian of che e Spiritualties, it ſhall 
be directed to him. 2 Rol. 588. J. 53. 
So in the Vacancy of a Biſhoprick, it ſhall be Pk to the Guardian 
of the Spiritualties of the Biſhop. 2 Rol. 590. /. 25. Dy. 3 50. k. 
Tho? the See of the Biſhop, or Archbiſhop become vacant after Iflue, 
or Judgment, and before the Writ awarded. 2 Rol. 590: l. 30. 
So, by Cuſtom, the Writ ſhall be to the Archdeacon of Cheſter, as im- 
mediate Ordinary, for all Things within the County of Cog.” A 
88. J. 4 5 
8 And be Archdeacon of Richmond, for al Things within "2 . 
2 Rol 1 „ 
S8o Excommunication may be certified by the Delegates. 2 Rol. 599. 
1 15. R. Dy. 371. 6. 
But, generally, the Writ ſhall be directed to the Biſhop, tho' he be ab- 
ſent out of the Realm. 2 Rol. 589. J. 10. | 
' Tho? his Vicar in his Abſence refuſe the Writ. 2 Rol. 589. "7 | 
Tho!/the Temporalties are ſcized'into the King's Hands. 2 Rol. 590. J. 20. 
Tho' the Biſhop be only elected, and not conſecrated. 2 Rol. 500. J. © 
Vet if the King by his Writ certify the Abſence of the Biſhop, before 
tho Writ awarded, or before the Return of it, the Writ ſhall be directed 
to the Biſhop, or his Vicar General, 2 Rol. 589. J. 20, 25. | 
If the Writ be directed to the Guardian of the 8 piritualties, and before 
Execution a Biſhop is, created, there PR be a new Writ to him. 2 Rol. 


599. J. 35. ID Me * mY 


Aa * | . | 1 ; „ 


(A 5. ) Upon 3 8 AY at 1 Time. 


None can write to the Biſhop to make a Certificate, e the King 8 
Courts. Co. L. 134. a. 2 Rol. 589. J. 50. 
As, B. R. or C. B. Co. L. 134. 4. 2 Ral. 589. .. 
The Juſtices of Gaol-Delivery. Co. L. 134. 4. 2 Rol. 589. J. co. | 
But the Courts of London, Norwich, N ork, Sc. cannot Write to the Or- 
vary. 2 Rol. 589. I. ro, 
And therefore, if a Plea be there of a Matter able by the Certificate of 
; the W after Iſſue joined, there ſhall be a Mittimus to remove it in 


„ 


ie . 
B. Ge. and aſter a Writ to the Biſhop, and a Certificate upon it, there 
ſhall be a Procedendo. 2 Rol. 589. J. 50 


A Certificate by the Biſhop of Baſtardy, &c. is of no Avail, except upon 1 


the King's Writ to him directed. 

And the Writ ſhall always be to the Biſhop, not to his Commiſſary, Se. 
R. 1 Leo. 205. 

If there be a Writ to the Biſhop to certify Baſtardy, &c. and afterwards 
the Aſſiſe diſcontinues by the Juſtices not coming, 4F a Reattachment is 


ſued, the Biſhop may afterwards make a Certificate without a new Writ. 
2 Rol. * J. 50. 


(A. 6. 5 How it ſhall be made. 


The Certificate of the Ordinary muſt be poſitive, and expreſs, Vi 1 


Baſtard, (D. 2.)—Pleader, (2 Y. 10.) 


The Certificate of the Biſhop ſhall be concluſive; for no Averment lies 
againſt it. R. 1 Leo. 205. 


But an Action upon the Caſe lies for a falſe Certificate, as for a falſe Re- 


turn. Semb, I Leo. 205. 


Vid Exctmengement, (B. 2, &c.) 


(B) Trial by Certificate of the Rerozder of London. 


F. Iflue be joined, whether there be ſuch a Cuſtom of London, it ſhall be 
tried by the Mayor and Aldermen, by the Mouth of the Recorder. 


2 Rol. 579. J. 10. 580. J. 5. f0 25, 35, 40. 2 Inſt. 126. Confirmed by 
Charter 2 Ed. 4. 


And the Recorder may wk his Certificate ore tenus. Cro. Car. 361.516. 
Tho' the Cuſtom to be tried does not concern Lands, or a Deviſe of 
them, but a collateral Thing. R. 2 Rol. 579. l. 35. Cxo. Car. 5 17. 


Jon. 412. 


Tho' it be in an Action by Qui tam, Sc. which concerns the King. R. 
e. 


And upon ſuch Iſſue, there ſhall be a Zurmiſe by the Plaintiff, that it 
ought to be certified by the Recorder. 2 Rol. 58 1. J. 5. Cro. Car. 516. 

But if there be a Cuſtom for the Profit of the City, it ſhall be tried by 

the Country, and not by the Mouth of the Recorder: As, whether there 


be a Cuſtom, that every Freeman ſhall be 1 of gt; Ge. R. 2 Kal 
579. J. 15. Hob. 86. 


That ſuch a Thing ſhall be fo rfeited- fo the Mayor Citizens, and Com- | 


monalty, Sc. R. 2 Rol. 581. J. 10. 


So if the Cuſtom is not directly in Inne, it ſhall be tried by the Country: hh 


As, if a Cuſtom be alledged for a Market in London every Day in the 
. 30. Hab. 87. 


Week, Sc. and the Iflue 1 is, that there is no ſuch Market, R. 2 Bol 580. 


© Trial by Certificate of the Marſhal, Se. 
F upon a Difltinzas for Eſcuage; the Iflue be; whether the Tenint was 


in Scotland with the King for 40 Days, it {ball be tried by the Certifi=" 


cate of the Marſhal of the King's Hoſt under his Seal. 2 5 $83. . 30 
Lit. Sect. 102. 


Vo I. II. "x. oo 


$, 4 


wt. * 


18 ek. 
S0, if Iſſue be, whether a Man outlawed was in Priſon at Bourdeaux at 
the T; ime of the Outlawry, it ſhall be tried by the Certificate of the Mayor of 


Bourdeaux. Co. L. 74. 4. 


Certificate of Alſiſe. 
Vide Aſiſe, (B. 27, 28.) 


Bankrupt's Certificate. 
Vide Bankrupt, (D. 37.) 


vide Enquęſt, (A. 2, 3. —Statute Staple, (D. 2.) 


2 E R T I O R A R I. 


(A. x.) When it lies. 


. H E Writ of Certiorari, is an Original Writ ifluing out of the Chan- 
Ct 1 e. cery, or B. R. when the King would be certified of any Record i in 
5 7. fT9: 511 other Court of Record. F. N. B. 245. 4 


Or the King may command the Tenor of the Record, at his Election. | 


Ne 26% © 
So, if Nul tie] Record be REDDY in Fol B. the Court may award a Cer- 
tiorari, 1 Rol. 394. l. 15. Hob. 135. KR. Cro. Car. 2 
And therefore, the King may command the Juſtices of C. B. to certfiy 
him of any Record before them in his Chancery. F. N. B. 244. 
Or, to ſend all Records depending in C. B. before the Juſtices in Eyre to 
be determined by them. F. N. B. 243. K. 

And if the juſtices in Eyre cannot determine during their Stay i in the 
ſame County, they ſhall be removed by Certiorari into C. B. * F. N. 
B. 243. K. 

80 3 lies to the Chief Juſtice of B. R. to certify a Condemna- 


tion there for the King's Fine, or other Record, to the Intent to have a 


Pardon, &c. F. N. B. 245. 2 246. C. 
So there may be a Certiorari to Juſtices of Aſſiſe, to certify a Record 
before them into Chancery. F. N. B. 244. C. 


Or, to remove all Proceedings before them, before the new juſtices of 
Aſſiſe. F. N. B. 242. D. 243. C. D. 


. 
go 


Or, before other Juſtices, to the Intent to have an Attaint. F. N. B. 


242. E. 


F. N. B. 242. E. 243. K. 1 Sid. 290. 
So, if a Record be removed into the Exchequer, there may be a Certio- 


rari to the Treaſurer and Chamberlains of the Exchequer. F. N. B. 242. 


F. G. 243. A. 246. 0. 
Bo a Certiorari lies to the Treaſurer and Barons to certify the Debt of B. 


or bus Anceſtor to the King, without ſaying, into B. R. or into Chancery. 


Go 


So, to Juſtices in Eyre to remove a Record, or Proceedings before them, 


A 


\ 
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So a Certiorari lies to the Juſtices of Gaol-Delivery. F. N. B. 246. 


. H. 


So a Certiorari lies to the Juſtices of Oyer and Erna to certify a Re- 
cord into B. R. in order to have Execution upon it. F. N. B. 246. B. 

So, after Conviction, in order to have Judgment. 1 Sal. 149. Med. Ca. 17. 
To the Mayor and Sheriffs of London, to remove a Record before them 
to be determined in B. R. F. N. B. 245. E. 246. L. 

To the Steward and Marſhal of the King's Houſe. F. N. B. 246. F. K. 
To Juſtices of Peace, to remove an Indictment before them. Mod. Ca. 17. 
Or, to them, to remove an Outiavry, and Proceſs tranſmitted to them. 
F. N. B. 246. J. 


So it lies to Juſtices of Peace, to remove any Order made by them. 
R. 3 Mod. 95. 


Or, to a particular Juſtice of Peace, for a Convidtion, or > Order by him. 
So, to Commiſſioners of Sewers, for all Orders, or Proceedings before 


them. F. N. B. 247. A. I Sal. 145. Vide Sewers, (1. 1.) 


To a Biſhop to certify Admiſſion, Inſtitution, and Induction to a Wen 
F. N. B. 246. M. | 


To an Eſcheator. F. N. B. 247. E. 


To the Cuſtos Brevium of C. B. to certify a Writ Original, or r Judicial, 
F. N. B. 246. N. 


To the Mayor of the Staple, to certify a Statute before him. F. N. B. 
244. D. Vide Statute Stapie, (D. 2.) | 


To a Sheriff, for the Record of a Rediſſeiſin, or r Poſt Differfin before him. 


F. N. B. 242. B. 


And that, to the Intent to have Execution out of B. R. F. N. B. 242. B. 
To Sheriff and Coroners, to certify an Outlawry 1 in the County. F. N. B. 
245. G. 

So it lies to the Mayor, Bailiffs, or other Judge of a Court in a City or 
T own, to remove a Record into B. R. to have Execution there. F. N. F 
243. B. 

So, to the Cenſors of the College of Phyſicians, to remove a Jud gment 
by chem for male Practice. N. 1 Sal. I44. 

So, to every inferior Juriſdiction of Record. 1 Sal. 144. 

Tho- it be within a County Palatine, or in Wales, &c. R. 1 Sal. 146, 
148. R. 2 Rol. 29. Vide Franchiſes, (D. I, &c.) 


Or, the Cinque Ports. 2 Lev. 86. Vide Franchiſes (E. 1, &c.) 
Vide Pleader, (3 K. 755 
(A. 2.) When a Mili thereupon. 


After a Record removed by Certiorari to the Chancery out of C. B. or 
other Court, it may by Mittimus be tranſmitted to B. R. F. N. B. 244. 


A. B. 


Or when removed by Certiorari from the Jalticis of Aſſiſe, or other 
| Jaſtices to the Chancery, it may be tranſmitted to C. B. F. N. B. 244. C. 
So a Record, removed by Certiorari to another Court, or Juſtices, may 
afterwards be tranſmitted to B. R. or other Juſtices at the King's Election. 
F. N 245. $ 15 


Or it may be removed by Certicrari to B. R. immediately, without a 
. Mittimus, R. 1 Lev. 312. 


But if there be a material Variance between the Certiorari and the Order, 
Sc. the Record ſhall not be removed thereby: As, if there be a Certiorari 


for an Order concerning foreign Salt, and the Order 1 is for Salt, generally, 
Re 400k 145. 


If 


bn | 
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If it be for an Indictment only, and the Indictment and Conviction alſo 
are returned. 1 Sal. 150. 0 | „ ; 

If the Indictment be after the Certiorari granted. 1 Sid. 217. 

If a Record be removed by Certiorari after Conviction in another Court, 
the Party muſt waive the Iſſue, and it ſhall be tried de novo; otherwite 
B. R. will not give Judgment upon a Conviction in another Court. Je. 
Carth. 6. 


(B) How a Certiorari ſhall be pꝛoſecuted. 


TIDY the St. 1 & 2 Ph. & M. 13. A Certiorari to remove a Priſoner out 
of Gaol, or a Recognizance ſhall be ſigned by the Chief Juſtice, or in 
his Abſence by the other Juſtices of the Court whence it iſſues, on Pain of 
5 J. againſt the Proſecutor. TE | 
By the St. 5 & 6 V. & M. 11. No Certiorari ſhall be granted to re- 
move an Indictment for a Treſpaſs, or a Miſdemeanor from the Quarter- 
Seſſions in Term, but on a Rule in B. R. on Motion of Council in open 
Court, nor in Vacation, but on Allowance of a Judge, who ſhall indorſe 
his Name, and the Name of him who demands it. . 
In Vacation there muſt be a Hat ſigned by a Judge for a Certiorari for 
Orders of Juſtices. 1 Sal. 150. . 5 
And the Fiat and the Writ alſo muſt be ſigned by a Judge in a Certio- 
rari for an Indictment, 1 Sal. 1 50. g 
And a Fiat after the Eſoin Day of the Term, for a Certiorari, which 


was teſte'd in the preceding Term, will be irregular. R. 1 Sal. 1 50. 


So by the St. 21 Fac. 8. A Certiorari to remove an Indictment of Riot, 
Forcible Entry, or Aſſault and Battery from the Quarter-Seſſions, ſhall be 
delivered in open Court, and not allowed unleſs the Indictee be bound in 
Sureties in 10 J. to the Proſecutor, to pay Coſts, which the Juſtices in the 
Quarter-Seſſions ſhall aſſeſs, within a Month after Conviction. = 

So by the St. 13 & 14 Car. 2. 6. It ſhall not be allowed to remove Pro- 


ceedings about Highways, unleſs bound, &c. in 40 J. to pay Coſts to be 


aſcertained upon Oath. _ 

Nor, by the St. 5 C6 V. & M. 11. To remove an Indictment for a 
Treſpaſs or Miſdemeanor before Tryal, unleſs bound, Sc. in a Recogni- 
zance of 20 J. before Juſtices of Peace (or by the St. 8 & 9 FV. 3. 33. 
before a Judge of B. R.) to appear, plead, and try it the next Aſſiſes, or 
if in London or Middleſex, the next Term, or Sitting after Term. 

And if he be convicted, B. R. ſhall give Coſts, and upon Oath of Re- 
fuſal for ten Days after Demand, ſend an Attachment. 

And if Bail be not found before a Judge fince the St. 8 & 9 W. 3. 
33. a Certiorari ought not to be allowed. 1 Sal. 149. 

So by the St. 3 & 4 V. & M. 10. J. 6. There ſhall be no Certiorari to 
remove a Conviction or Proceeding on that Act, againſt deſtroying Deer, 
unleſs bound by Recognizance with Sureties, as the Juſtices of Peace be- 
fore whom he is convicted ſhall approve, in 50 J. conditioned to pay the 
Proſecutor his full Coſts to be aſcertained by Oath. 8 
So by Rule in B. R. Mich. 3 V. & M. On a Certiorari to remove any 
Indictment, or Preſentment from any County or Corporation, except London 
or Middleſex, the Proſecutor at the Return ſhall procure two Men to give a 
Recognizance before a Judge of the Court to plead, and if Iſſue be joined, 
to try it on Notice to the Proſecutor or his Clerk at the next Aſſiſes, and 


in Default thereof before the End of the Term a Procedendo ſhall go. 


Sho. 336. Lore 


CER THOKAR I. 

80 by che St. 5 Geo. 1 5. No Certicrari ſhall be to remove a Conviction 

for Deer-ſtealing, till Security to pay the Forfeiture as well as Coſts, and 

render the Party to Juſtice in a Month after the Conviction confirmed. 

But a Recognizance is not forfeited for not trying, unlefs the Proſecutor 

gives a Rule for it. 1 Sal. 370. 

If the Sureties are worth as much as the Statute requires, the Juſtices of 

Peace cannot refuſe them as inſufficient. R. Mar. 27. 

It a Recognizance be given upon a Certiorari for Coſts ; the Proſecutor 

ſhall have only Coſts upon the Writ, and after it. R. 1 Sal. 55. 

And the Proſecutor, after the Colts paid, ought not to move for an Ag- 

gravation of the Fine. R. 1 Sal. 55. 

If a Recognizance be taken for 40 J. not for 20 J. as a Statute ſpeaks, it 

will be a good Recognizance, tho' no Superſedeas. R. Sal. 564. 

If he, who ſues a Certiorari, does not appear in Court within the Term 

when the Writ is returned, he ſhall forfeit his Recognizance. Mod. Ca. 220. 


33 
r 


ſecute with Effect, viz. does not quaſh, or traverſe the Indictment, an At- 
tachment lies againſt him. R. Mar. Pl. I18, 


. ee 
. 


(C) How it ſhall be returned. 


Certiorari ſhall be returned by the Juſtices, to whom it is directed, 

A with the Record, &c: annexed, not by the Clerk of the Peace. R. 

Sal. 47 ® 

By . in B. R. Mich. 3 2 & M. It ſhall be returned the firſt Re- 
turn of the next Term. Sho. 336. 

| Juſtices of Peace muſt return, tho Bail be not found according to the 

Stat. D. 1 Sid. 70. 

Juſtices of Peace ought to return all Indietments againſt him who pro- 
cures it, found before the Return, tho' not indicted at the Time of the 
Awarding of the Writ, or Delivery to the Officer. R. 1 Rol. 395. l. 20. 
it de for Indictments againſt ſix named in the Writ, if four of them 

only are indicted, the Indictments ſhall be removed. R. 1 Rol. 39 5. I. 35. 
The Names of the Indictors ought to be returned upon every: Indietment 
removed. St. P. C. 71. 4. 

If there be a Certiorari for a Cori ton, &c. it muſt be drawn in 
Form; for a Return of Affidavits and Warrants is not ſufficient. 1 Sal. 146. 
So, if the Return be, Tenor cujus Ordinis ſequitur ; for it ought to ſay, 
qui quidem Ordo, &c. 1 Sal. 147. 

* 1 there be a Return of a Tranſeript, the Record itſelf i is removed. | 
Sal. 50g. 

But if a Certiorars be for Indictments, in which 4. B. and C. are in- 
dicted; an Indictment againſt A. alone, or againſt A. and B. ſhall not be 
returned. 1 Sal. 146, 151. 

If for an Order of Settlement at N. M. an Order which ſettles at N. oaly 
ſhall not be returned. R. Sal. 452. 

do in ſome Caſes, the Return may be in Engli iſh; ; as, in Order by 
Juſtices, &c. 1 Sal. 149. 

If the Juſtices do not e a Retain: an 8 and Pluries 20; fa if 
they do not return the Pluries, vel Cauſam, an Attachment goes. F. N. B. 
1 ca 
But Juſtices of Peace need not ſubſcribe their Names; for Repo 


If upon a Certiorari the Party gives a Recognizance, and does not pro- 


Juſticiariorum Dominæ Reginæ, is — Mod. Ca. 4 3. We 


>. a 9 


Vor. II. 5 5 


21 


22 


to hold Plea upon the Record; As, if to an Information for Recuſancy in 


and upon Nul nel Record a Certiorari goes to the Juſtices of Peace, the 
Tenor only of the Conviction ſhall be returned; for C. B. cannot hold 


| ed, if a 


come in ueſtion. 


tual. R. 1 Sal. 145. 


„%% Ä 


80 a Certicrari to remove an Order of Diſcharge of an Apprentice, 
need not return the Diſcharge itſelf under the Hands and Seals of the 
four Juſtices ; for it is ſufficient to ſay, that there was an Order under their 
Hane $ and Seals. R. Sal. 470. 


(D) When a Certiorar does not lie. 


JUT « Certherari lies only for the 'Tenor of a Record, when the Court, 
to which the Record 1 the Certiorari is removed, has no Juriſdiction 


C. B. it be pleaded, that he is a Recuſant Convict before Juſtices of Peace, 


Plea upon the ConviRtion, if it ſhould be removed. R. 1 Rot. 395. J. 50. 


Hob. 1 
80, Ka . 4 in an inferior Court be pleaded upon Nul tiel Record 
torari goes, only the Tenor of the Record ſhall be certi- 
fied. Dy. 187. a. 
So by Charter, the City of London « certi hes only the Tenor of the Record. | 
I Sid. 155. 230. 
By the St. 22 Car. 2. 12. It toes not ne to remove Inditments for Re- 
pair of Cauſeys, Highways, or Bridges before Judgment. — But now by 
the St. 5 & 6 M. & M. II. it ſhall. be allowed, upon an Afidevit that the 
Right of Repair is in Queſtion: 
Zo by the St. 7 & 8 JF. z. 6. No Certiorari ſhall remove or ſuperſede the 
Proceedings or Judgment on that AR, unleſs the Title of the Tithes, Gc. 


80 it ſhall not be granted, to remove a Commitment for F clony, ill an 
Indictment found. 1 Vent. 63. 
80 a Certiorari ſhall not be granted, to remoye an Indictment from the 
O14 Bailey, or amy] uſtices of Gaol- Delivery, without ſpecial Cauſe. 1 Sal. 
144, 150, 151. 
| — if the Catiſe afterwards appears to be falſe, a Procedends ſhall * 
1 Sal. 144. | : 
So it Thall not be granted to remove a Conviction of Recuſancy, in not 
taking the Oaths, &c. for thereby the Conviction would be made ineffec- 


Nor, for an Order of Juſtices, upon which an Appeal lies, before an 
Appeal, or the Time for ah Appeal elapſed, a Sal. 147. 


et if no Objection is made till the Return hiled, it will be too late. 


1 Sal. 147 
gs it Kal not be : granted n aſter. a Conviction upon an Indict- 
ment, before 49. Mad. Ca. 17, 61. 


— Comicton, and not ſerved till after, or Jury ſworn, 
it ſhall. be quaſht. Nod. Ca. 61. 
80 it is not uſually granted, to remove an Indictment for Forgery, Per- 
Jury, or other great Geke 1 Sid. 54. 
Or, u Preſentment before Tuſtices-i in Eyre, before G Sion, 1 Sid. 296. 
F Nor, to a. new Juriſdiction erected by Statute, which has a. final Aae 
rity.; if it proceeds according to the Statute, 1 Sid. 96 
Nor, -uſtially to a County Palatine, 2 Bul. 1 58. 
So it ſhall * be. granted, to remove a Record in which the Kiog i is 


concerned, without the Conſent of the Attorney General. R. Hard. 409. 


Sti. 295. . en. . 3 1 e fe 2 22. a. 
2e PP, r And 


. . 
2 — Oe: 2 » 


nnr 
And it ſeems to be in the Diſcretion of the Court, to grant it, or not, 
Sti. 126. 211. 


(=) When it ſhall be a Superſedeas, 


F a Certiorari be delivered to a Juſtice of Peace, or other Juſtice to 


whom it is directed, it ſhall be a Superſedeas, and my Proceeding 
afterwards 18 a Contempt. R. Tel. 32. 1 83 148. 


And every Proceeding afterwards is void. Per Keble, Attorney General, 
- Cont. 6 H. 7. 16. R. Mar. 27. 


And Error lies for it. R. 1 Sal. 148, 


If it be delivered to one Juſtice only, it ſhall be 4 Superſodens 1; to all. 
Tel. 32. 
Tho' the Party . not ſue fer a Removal of the Record. Tel. 32. 


3 
. wok Indictment be after the _ of the Certiprars. Tel. I 
R. I Sal, 1 


80 2 Certiorart ſhall be a  Superſodens to the Juſtices tho delivered aber 
the Return paſſed, Tel. 32. R. Dy. 245. 


When a Certiorari is granted, the Party may have a Sy edegs out 
Chancery to the Sheriff. F. N. B. 237. E. perf * 


So the Juſtices of Peace ought to award a Super hela to the Sheriff ex 
Officio, Qu, F. N. B. 237. E. 


(F) When not. 


UT a Certiorari will not be a Superſedeas, if no Sureties are found, 
when required by Statute.» Mod. Ca. 33, 43. 


Or, if the Party does not try the Indictment afterwards, according to the 
Condition of the Recognizance given, Mod. Ca. 4 


So a Certiorari delivered after the Jury are — and ſworn, will 
not be a Super ſedeas to the Taking of the Verdict. R. 1 Sal. 144. 


Or, after a Warrant for Execution executed by Diſtreſs, the Officer may 
proceed in the Execution. R. 1 Sal. 147, 


So, after a Certiorari for an Inquiſition for a Forcible Detainer, if there 


be a new Forcible Detainer, the Juſtices may recgrd the Force, tho' they 
cannot make Reſtitution. 1 Sal. 151. 


So a Certiorari in Chancery to remove the Tenor of a Record, will be 
no ee, Semb. © 2 


(8) Pyocedendo. 


TER a Certiorari returned and filed in B. R. no 3 


Mod. Ca. 33, 43. Semb. 1 Sal. 145. D. cont. e 
geſted for the Certiorars. appears falſe. 1 Cal. 144- ö 


- 


} 


(H. 1) Supet- 


ren 


(H. 1.) Superſedeas to Pꝛoceſs. 


Gy after a Super ſedeas to any y Proceſs, all ſubſequent Proceedings are 
void. 

As, after an Habeas Corpora Juratorum, if a Superſedeas be delivered to 
the Sheriff for ſtaying the Return of the Writ, and he afterwards return it 
at the Aſſiſes, and the Trial is bad, and Judgment upon it; it will be 
5 Error. K. 2 CM. 43. | 


(H. 2 2.) When it ſhall be granted. 


A Subs Gees to Proceſs ſhall be granted, when the Party finds Surety to 


appear, and anſwer to the Law : As, in Term, it ſhall be granted out of 
CB. to a Capras or Exigent, upon Surety taken by. the Sheriff for his Ap- 
pearance at e Day. F.N.B. 236. A. 
So it ſhall be granted in the Vacation out of Chancery, upon Surety found 
there, or to the Sheriff. F. N. B. 236. A. Vide in Chancery, (4 Q.) 
If the- Sheriff, &c. do not ceaſe upon a Superſedeas delivered to him, an 


Alias, Pluries, and Attachment 80 againſt him. F. N. B. 2 36. C. 239. A. 


240. B. 


." Mme a Seeler in Reſpect of Privilege to be ſued in another Courk 
| ſhall not be allowed, after he has acknowledged the . Juriſdiction of the 


Court: As, after an Imparlance. R. 9 Ed. 4. 53. b. 
Nor, a Sur 1 to an Exigent quia improvide | for that recites an ap- 
— . te. | | 


ww 


| Certiozart Bill. 
Vide Ghancery, (2.0.1). 


wa 5G: E SS AVI I. 


— ot "Je ( When it lies. | 


Y- th St. of bete 6 Ed. 1. 4. If « a Man leaſe Land to Farm, or to 
find Eſtovers, &c. to a fourth Part of the Value, and he who holds 
the Land lets it lie freſh, ſo that a Diſtreſs cannot be found for two Years : 
After the two Years the Leſſor may have an Action to demand the Land in 
Demeſne, by a Writ which he ſhall have out of Chancery: And if, before 
Judgment, the Arrearages and Damages are rendred, and Surety found to 
render thereafter, he ſhall retain: his Land, GW. 
This was the firſt Statute which gave a Cæſauit. 2 Ioft . 
By the St. V. 2. 13 Ed. 1. 21. Concordatum eft eodem modo, fi quis detineat 
Domino ſuo . debitum, & conſuetum per biennium. 
A Writ of Ceſſavit lies in the Per, Cui, and Pope. Vide F. N. B, 208. E. 
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CESSION. 
Vide Eſvliſe, (N. I.) 
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e (48. 5 2 ON 


BR ns, I 

N 

9 » b , 

ART: 

r 

& FO) N 


Vide 2 1 
01 H AIRMA N of a Committee. 
Vide Parliament, * 7. + 
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(A 1.) The Antiquity of it. 
T” RIAL by a Jury was before the Conqueſt. 


F 


(A. 2.) The Number of Jurors. 
The uſual Number of Jurors is 12, for the Trial of a Cauſe. 


ought to be 24. 2 Rol. 673. I. 50. 


In a Grand Aſſiſe 16. viz. 4 gon and 12 others; fo 20, or 12 only. 
2 Raf 678. + 5: 


In Inqueſts of Office there may be more, or leſs than 12. As in an In- 
| quiry of Walt. R. 2 Rol. 673. 53. Cro. n F. N. B. * C. 


(A. 3.) The Qualification. 


Jurors muſt be pr obi & legales homines. Vide poſt (C. 2 


By the St. Articuli ſuper Chartas, 28 Ed. 1. 9. The Sheriff ſhall put in 


Juries, ſuch as be next Neighbours, the moſt ſufficient and leaſt ſuſpicious, 
on Pain of double Damages. 


And by the St. 34 Ed. 3. 4. The next People not ſuſpected, nor procured. 


vo. Il. „ (A. 4.) Who 


But in an Attaint, except where the Iſſue is upon 2 collateral Toit, there 


25 


(4) Trial by Jury. e 


Vide Enqueſt. | 


Defendant. Co. L. 156. 2 Rol. 636. l. 53. 2 Mod. 182. 


* Co. L. 156.6. ; 


CHAL L E N G K. 


(A. 4.) Who a are exempted. \ 


But by the St. Weſt. 2. 13 Ed. 1. 38. Senes ultra 70 Annos, an lan- 
guidi, vel tempore Summonitionis infirmi, vel in Patria non commorantes, 
non ponantur in Juratis, aut Aſſifis. : 

And if theſe are returned, tho it is not a Cauſe of Challenge, they may 
have an Action againſt the Sheriff, without Notice of the Age, Sickneſs, or 
Non-Commorancy ; but it is more uſual to have a Writ de non ponendis in 


Afefis. 2 Inſt. 447. Reg. 179. b. 
And if the Sheriff does not 8 an Attachment. " 181. a. 


* = 


00 challenge to the Array. 


HERE may be a Challenge to the Array, if there be a Det, or 
Partiality in the Sheriff. Co. L. 1 56. 

It will be a Principal Challenge, if the Sheriff does not return 4 Knight 

upon the Pannel, where a Peer appears upon the Record to be Plaintiff, or 


Tho others join with the Peer in the Action. Co. L. 156. 
So, if the Sheriff does not return a Knight upon the Pannel in an At- 
taint. Co. L. 1 56. 


For more concerning Challenge to the Array, Princi pal and for Favour; 
Vitle Co. L. 1 56, Sc. 


(C) Challenge to the Polls. 
(C. 1.) Peremptory. 


N High Treaſon, the Defendant by the Common Law, as now by the 

St. 1 & 2 Ph. & M. 10. (which repeals the St. 33 H. 8. 23. to the con- 
_—_ may om 3 5 of the Jury, peremptorily without Cauſe ſhewn. 
Co. L. 156. 

Tho Me be outlawed * Treaſon, and the Iſſue be upon a Collateral 
Point. Co. L. 157. 6. | 

So, if he at firſt challenge for Cauſe, and the Juror be tried and found 
indifferent, he may afterwards challenge peremptorily. Co. L. 158. a. 

So in Petit Treaſon, or Felony, by the Common Law he might challenge 
35, which is now reſtrained by the St. 22 H. 8. to 20, without Cauſe 
ſhewn. Co. L. 156. 6. 

So, in an Appeal. Bendl. Pl. 77. M. 12. 

So the King by the Common Law might challenge without Cauſe ſhewn, 
when he pleaſed ; but he is now reſtrained by the St. 33 Ed. 1. Ord. de 
Ing. Co. L. 156. 'b. 

And therefore, if he challenge without Cauſe, and others 225 do 
not appear, be muſt ſhew his Cauſe of 2 R. Ray. 473, 4 


(C. 2.) For Cauſe. 


Challenge for Cauſe is Principal, or to the Favour. 


A Principal Challenge ! is, 4 in Reſpect to his Dignity, that he is a Peer. 
Co. L. 156.6. | 


And if the Party do not challenge him, the Peer may cha himſelf, 


2dly, 


C H F 


adh, Propter Defeftum ; That he is a Villein, or an Infant. Cv. L. 1 56. B. 


157. 4. 2 Rol. 657. J. 10. 

That he is an Alien. Co. L. 156. 6. 

But by the St. 27 Ed. 3. 8. An Inqueſt taken before the Mayor of the 
Staple, if the Parties be Strangers, ſhall be tried by Strangers; if Denizens, 
by Denizens; if one Party be Denizen the other Alien, one half of the 
Inqueſt ſhall be Denizens, the other Aliens. Vide Alien, (C. 8.) 

So, by the St. 28 Ed. 3. 13. In all Inqueſts before the Mayor of the 
Staple, or other Juſtice between Merchants or others, tho' the King be 
Party, if there be ſo many Aliens or Denizens in the Place where the Trial 
is, not Parties to the Matter ; if there are not ſo many Aliens, ſo many as 
are there, the Reſt Denizens, good Men, and not ſuſpicious to either 
Party. Confirmed by the St. ꝙ H. 6. 29. Fs ; 

And therefore, an Alien Plaintiff or Defendant may pray a Venire wg 
 Medietatem Linguæ, except in a Trial for High Treaſon. R. Dy. 144. 6. 
So an Executor, or Adminiſtrator of an Alien, tho' he himſelf be Ind:- 
gena. Dy. 28. a. in Marg. | 
And if a full Inqueſt does not appear, the Tales ſhall be per Medietatem 
Linguæ. R. Poph. 36. Dy. 28. a. in Marg. 

Yet if an Alien be joined in a Suit with an Engliſhman, or ſue as Exe- 
cutor, or Adminiſtrator to ſuch an one, he ſhall not have a Venire per 
 Medietatem Lingua. Mo. 557, Cro. El. 275, Dy. 28. a. AXE EY 
And if he does not pray ſuch a Venire, a Challenge for Default of Aliens 
is not allowed. Vide Dy. 28. 144. 6. OP 
| So if the Alien does not pray it, the other Party may, but he need not. 
Dy. 28. a. 144. | | | = 
So if they are returned upon the Yenire as Aliens, they cannot be chal- 
lenged, tho' they are not ſo. Dy. 28. a, in Marg. 3 
And a Trial per Medietatem Linguæ, where it ought not to be, is not 


Nor by the St. Weft. 2. 13 Ed. 1. 38. ponantur in Aſiſis vel Furatis licet 
in proprio Comitatu qui 20 s, per Annum non habeant, nec extra Comitatu 
qui 40 6. : 

By the St. de non ponendis in Aſiſis, 21 Ed. 1. The Sheriff ſhall not put 
in Recognizances that paſs out of the County, any who have not 100 5. per 


King's Juſtices on Inqueſts, Juries, or other Recognizances, who have not 
40 5s. per Annum ; ſave that in Eyre, Cities, Boroughs, or Towns, where 
yore paſs on Matters touching the ſaid Cities, Cc. it ſhall be done as 

ore, . 8 | 

By the St. 2 H. 5. 3. St. 2, No Perſon ſhall be admitted in any Inqueſt 
on a Trial of the Death of a Man, or in a Plea Real or Perſonal, where 
the Debt or Damages are laid to 40 Marks, if he have not Lands or Tene- 
"ow y 40 s. per Annum above Reprizes, ſo it be challenged, &c. Vide 
35 H. 8. 0. — | | 


Nor, by the St. 27 El. 6. If he have not Freehold of 4 J. per Annum, 
unleſs in Wales, Cities, or Towns, &c. © 

Nor by the St. 4 F 5 V. & M. 24. (Continued by 7 & 8 VV. z. 32. 
1 Ann. 13. 10 Ann. 14. & 9 Geo. 8.) if he have not 10 J. per Annum in 
his own Name, or in Truſt in England, and 6 J. per Annum in Wales in 
the ſame County, Freehold, Copyhold, or Antient Demeſue in Fee, Tail, 


livery, or General Quarter Seſſions of the Peace, &c. 


Provided, 


good, tho' by Conſent ; for that ſhall not alter the Law. Dy. 28. a. in Marg. 


Annum. And in the County none ſhall be impanelled to ſerve before the 


or for Life of himſelf or ſome other, in Iſſues tried before the Juſtices in 
B. R. C. B. Exchequer, Aſſiſe, Niſi prius, Oyer and Terminer, Gaol-De- 


27 


28 


C H A E UE N . 
Provided, that the Tales need have but 5 J. per Annum, and in Wales 


3/1. and in Cities, Boroughs, and Towns Corporate, as formerly uſed. 
And any not having ſo, may be challenged, and on his Oath diſcharged. 
Jurors fince the St. 2 H. 5. 3. muſt have 40 6. per Annum Freehold out 

of Antient Demeſue Co. L. 156.b. 9 H. 7. 1. 6. 

And it is ſufficient, if they have it as Ceſtuy que Uſe. Co. Lit. 272. ab. 
If the Debt and Damages together amount to 40 Marks, it is within 
the St. 2 H. 5. 3. for it is in equal Muſchif, R. 9 H. 5. 4. . Vide Ce. L. 


272. 4. 


So in an Avowry, where the Iſſue was hors de ſon Fee, tho FR M 
are not 40s. R. per Juſt. de B. R. (. B. . 1. 6. 16 H. 7. 
1 . e688. . : 

In an Action upon the St. 8 H. 6. 10 H. 7. 14. 4. 

- So by the St. 8 H. 6: 9. None ſhall be upon Inqueſts to try a Forcible 
Entry, or Detainer before 3 of Peace, unleſs he hath 40 s. per 


Annum. 


Nor, by the St. 15 H. 6. [ To try an Attaint on a Verdict to 40 J. 
Value, who hath not 20 J. Or by the St. 23 H. 8. 3. 20 Marks per An- 
num, or on a Verdict to a leſs Value, who hath not 5 Marks per Annum, 


or 100 J. in Goods, except in Cities, or Boroughs, Gc. 


Nor, by the St. 1 R. 3. 4. Upon an Inqueſt in the Sheriffs Turn, or by 


the St. 19 H. 7. 13. To try Riots or Routs before Juſtices of Peace, unleſs 
he hath 20s. per Annum Freehold, or 26 5. 8 d. per Annum Copyhol. 
Nor, by the St. 11 H. 7. 21. Upon a Jury in any of the Courts in 


London, except he hath Lands or Goods to the Value of 40 Marks, or of 
100 Marks if the Suit be for Lands, or for a Debt and Damages to 40 
Marks Value, or more. 

But where the Debt and Damages do not amount to 40 Marks, he 
ſhall not be challenged, if he has any Freehold. Co. L. 156, 7. Q. Whe- 


ther he muſt not have 20 5. per Annum. 2 H. 7. 13.6. 


So before the St. 2 H. 5. 3. In Perſonal Actions, where Land was not 


| demanded, it was no Challenge, that a Juror had no Freehold ; for the St. 


IF. 2. 28. was made for the Eaſe of Jurors of ſmall Eſtate only. 17 A 15. 
Vide Ray. 486. Semb. 10 H. 7. 14. a. Let 

So in an Information in the Nature of a Qyo Warranto, it is no Chal- 
lenge, that a Juror has not a Freehold ; for it is out of 2 H. 5. 3. which 
provides for a Plea between Party and Party only. R. per 4 J. in B. R. 
zo whom 3 J. in C. B. acc. But 4 Bill of N was filed for it. 
Ray. 486. 

So the Exception for Cities, Ge. in the St. 1 . extends to Cities, 
&c. which are Counties. R. 12 Ed. 4. 13. 4. 

So by the St. 11 H. 7. 21. In an Attaint in London, the Challenge ſhall 


not be for want of Sufficiency of Lands or Goods in the Jury impannelled, 


the Jury being to be returned, by each Alderman 4, each in Subſtance 
worth 100 J. or more. So by the St. $78 8. 5. if each Juror be worth 


400 Marks in Goods. 


So in a Jury for a Trial for High Treaſon, a Challenge for Defect of 


Freehold is not allowed in London; for Freehold was. not required by the 


Common Law, and tho' the St. 2 H 5. 3. requires 40 5. per Annum in an 
Inqueſt for the Death of a Man, (which ſeems to be intended in all 
Capital Caſes,) yet by the St. 1 & 2 Ph, & M. the Trial in High Trea- 
ſon was reduced to the Common Law. R. 1 4 7. in Lord 2 Cafe, 


3 Trials 138. 


But 


VV 29 
But by the St. 7 V. 3. 3. The Trial ought to be by a Jury of Free- 


ers. 
* 'by the St. 4 Geo. 2. 7. In Middleſex, Leaſeholders having 50 J. per 
Annum above Ground Rents, or other Reſervations, ſhall be obliged to 
ſerve on Juries, when ſummoned. 
For more concerning Challenge to the Polls, Principal and for Favour, 
Vide Co. L. 156. b. Gc. 


"> H A M B ER L. A IN. 
High Chamberlain, 
Vide Officer, (E. 7.) 


Chamberlain of Cheſter. 
Vide Franchiſes, (D. 5.) 


| Chamberlains of the Exchequer. 
Vid Courts, (D. 11 A 


Chamberlain of London. 
Vide London, (I.) 
CHAMPERT F. 
VNide Maintenance, (A. 2, 3.) 
CHANCE L L O R. 
Chancetloz 
Vide Chancery, * 1.) — Juſtices, (K. 8.) — Parliament, L. 4 2. * 


. (A. 2.) 


Chancelloz of the "ALE 
Vide Courts, (D. 9) 


CHANCEMEDLEY. 
(Vide Juſtices, (M I 9.) 
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n. 
| 755 (A) The Antiquity of the Chancery. 


(A. 1.) As to the Court of Pleas. 


T HE Court of Chancery is an Original, and Fundamental Court, as 
antient as the Kingdom itſelf. Per Hob. 63. 


The Britiſh and Saxon Kings had their Chancellors and Courts of Chan- 


Argument Cry. 4 Inſt. 78. Arg. 1 Ch. N. 5. Wilfint was Chancellor to Athel, an. 
IDO Ch. R. Arg. 5. 


Cancer) The firſt authentic Mention of a Chancellor was Anno 920, Temp. Rees: 
Senioris, qui fecit Turketil Abbatum Croiland Cancellarium ſuum. Seld. Off. 
Canc. 5. 1. 1 Cb. R. Arg. 5. 
And many Kings of the Saxon Lineage before the Conqueſt had their 
Chancellors. - Seld. Off. Canc. S. 1. 4 Inft. 78.— As Edmund, Edred, Ed- 
gar, Etheldred, and Alfred. 1 Ch. R. Arg. 5, 6. 
'  Rembald was Chancellor to Edward the Confeſſor; and ſeveral are cited 
before him. 1 Rol. 384. J. 10, Maurice was Chancellor to William the 
Conqueror. 1 Rod. 384. J. 15. 4 Iiſt. 78. Seld. Of. — S. 3. 


(A. 2.) As to the G of Equity. 


But tho' the Court of Chancery, as to the ordinary Juriſdiction, which 
is governed by the Rules of the Common Law, is ſo antient, (for to that 
the antient Authors and the St. 36 Ed. 3. 9. refer ,) yet the Court of Equity 
is of later Date, and ſeems to have its Commencement upon the Introduc- 
tion of Uſes : The firſt Decree there was 17 R. 2. which are frequent in 
the Time of H. 4. encreaſe in the Time of H. 5. & H. 6. under the Car- 
dinals Beauford, ſon of Jobn of Gaunt, and Kemp, and are more numerous in 
the Time of H. 8. under Cardinal Molch. 2 Inſt. 552, 3. 4 Inſt. 8a, 3. 

Yet the Court of Equity there is faid to be as antient as the Kingdom. 
Hob. 63. 

And [by the St. 14 Ed. 3. Rot. Parl. nu. 3 33 If 0 be n upon the 
Ordinance then made, it is provided, that the Chancellor of England hear 

the Complaint by Bill, and proceed as he uſes to do in Writs of Subpæna 
in Chancery. 1 Rol. 372, E. 

And Rot. Parl. 45 Ed. 3. nu. 24. The Commons pray, That none who 
e there by Bill be delayed, as they have been. 1 Rol. 372. /. 25. 

And the Court of Equity ſeems Co-eval with the other Courts of Jeft- 
minſter. 1 * R. Arg. 10. 12 Co. 114. Eq: Abr. 129. 


(A. — +: .* King cannot grant a Court of Conſcience, as tenere Placita; for a 
be rod. Court of Pleas is directed by the ordinary Rules of Law, a Court of Con- 


ge 11/7 been, 2 {cience not, but is uncertain and unlimited, and therefore cannot be erected 
0 Apt 4 but by AR of Parliament, or Preſcription. R. Berrot 8 caſe, 36 [26] El. 
EE 5 on At B. R. 4 Inft. 87, 97. Vide Prerogative, (D. 28. 


e. And dub. — it be good by Præſcription; for that preſuppoſes a 
7 222 Grant; and the Court of Chancery, which 18 held by Preſcription, is a 


ee, ee Fundamental Court. Hob. 63. 2 Rol. 109. R. that it is not good by Præ- 
22 $40. 2 for Vork, or other {mall aac 2 Rol. 266. J. 20. 


_ 3 


enn 

But London may claim it by Preſcription. R. 2 Rol. 266. J. 15. 

So the King cannot by Commiſſion appoint any one to determine Matter 
of Equity; for it ought to be determined in Chancery, and ſuch Commiſ- 
ſion would be illegal and void. R. 12 Co. 114. 


So, if the King conſtitutes a Chancellor of a Dutchy, or other Præcinct, 
that does not give him Authority to hold a Court of Equity. 2 Lev. 24. 


(A. 4 ) Where held. 


8 The Court of Chancery was uſually held in Ove Regis; and therefore the 
| ' Proceſs there is returnable coram Rege in Cancellarid Jad. Mad. 131. 2 Lit. 
Mm 316. 


(B) Officers t of the Chancery. 


(B. 1.) Lord Chancellor. 


HE chickens Officer of the Chancery | is the 10d Chancellor. r 

Temp. Ethelberti dicitur Referendarius ; Ego Referendarius Juifers ft. 
Seld. Off. Ch. S. 1. 

The Chancellor is created by the Delivery of the Seal, and taking his 

Oath. 4 List. 87. 
Sometimes by Lener Fatent, 4 % * 
This Office may be granted for Life, or durante hos Placito. Mad. 43. 
— Not for Life. 4 Inft. 87. | 
But not in Succeſſion. 4 Ine. 78. 
Cancellarii Dignitas eft ut ſecundus a Rege in g babedtur: Seld. Of. 
Ch. S. 3. Di#. in vitd Tho. Becket, —4. Inſt. 78. 
By the St. 31 H. 8. 10. The Chancellor, or Keeper hath 888 of 
all Nobility, except the Royal Blood. 
The Chancellor is — to all the Judges of the Kingdom. 1 Ch. R. 
F or 
Cancellarius dicitur a cancellando; becauſe upon a Scire Factas he cancels 
the Patents of the King. 4 In}. 88. 
The Chancellor and Cſtos Sigilli antiently were one Officer. 
Srgillum Regium ad ejus pertinet Cuſtodiam. Dict. in vita Tho. Becket. 
Seld. Off. Ch. S. 3. 4 Inſt. 78. 
And tho” he have been ſometimes divided fince the- Time of H. 2, 
Seld. Off. Ch. S. 4. 1 Rol. 385. I. 25, &c. 
Yet by the St. 28 H. 3. it was enacted, Si Rex abRulerit Sigillum a Can- 
cellario, quicquid fuit interim figillatum irritum habeatur. Seld. Off. Ch. S. 4. 
By the St. 5 El. 18. The Lord Keeper ever had, and ſhall have like 
Place, Authority, Juriſdiction, and Advantages, as the Lord Chancellor. 
Semb. by moſt of the Judges. 3 Inf. 113, 114. 
By the St. 1 W.& M. 21, Peet 5d A of the Great Seal ſhall exer- 
ciſe like Authority, Juriſdiction, and uſe the like Cuſtoms, Privileges, and 
Advantages as the Lord Chancellor, and Keeper; and have Precedence after 
Peers, and the Speaker of the Houſe of Commons, or, if a Peer, according 
to Peerage. 
___ Ahd now there cannot be a Lord Chancellor and Lord Keeper at the 
ſame Time; for by the St. 5 El. 18. they are declared to be the ſame | 
Office. 4 Inft 88. 

The Chancellor, or Keeper is made by the Delivery of the Great Seal to 
him by the King, and taking his Oath, 4 Inf. 87. 


The 


{B. * 
His Oath. 


(8. z.) 
And Duty. 


c HF AN 1 


The Lord Chancellor, or Keeper, cannot make a Deputy, 4 If. 88; 
but this was allowed, when the Office was granted for Life, Mad. 44. 
By the St. Art. ſuper Chart. 28 Ed. 1. 5. The Lord Chancellor and the 
Juſtices of the King's Bench ſhall follow the King, fo that he may have at 
all Times near him ſome Sages of the Law able to order all Matters which 


ſhall come to the Court. 


Cancellarii Dignitas eft ut omnibus Regis adſit Conciliis, etiam non vccatus. 
Seld. Off. Canc. S. 3. =, 

So the Chancellor may hear Cauſes in B. R. or EE 2 z. 
When the King's Charters, and Pleas in the King's Courts encreaſed, and 
the Power of the Chief Juſticier declined, the Office of Chancellor roſe to 
great Eminence. Mad. 42, 3. 


The Chancellor was ſworn that he ſhould not ſell, deny, or delay a re- 
medial Writ, or Right. 1 Rol. 384. J. 3 

And the uſual Oath requires, That e ſhall well and truly ſerve the 
King and his People in the Office of Chancellor; That he ſhall do Right 
to all People Poor and Rich, after the Laws and Uſages of the Realm; 
That he ſhall truly councel the King, and his Councel laine (i. e. hide) 


and keep; That he ſhall not ſuffer the Hurt or F Diſheriſon of the King, 
or that the Rights of the Crown be decreaſed, as far as he can lett it : And 


if he cannot Fon it, ſhall make it expreſly known to the King, with his 
Advice and Councel ; That he ſhall do the King's Profit in all he reaſonably 
may, 4 El. 88. 3 Ruſh. 1102. 


And therefore, if a Chancellor ſell a Writ remedial, it is a great Abuſe. 
1 Rol. 384. J. 30. 
A Chancellor, upon the Removal of a Rocred before him by Certiorari, 


when any one is found guilty of Homicide by Miſadventure, or % Defen- 


dendo, ſhall grant him a Pardon, without a Warrant from the King, or Com- 


munication with him. 2 Tnft. 316. 


Vide Pof As T, 2.) 


18 4.) Maſter of the Rolls. 


Ad Cancellarium pertinet Retuli qui 90 de Cancellaria cha ber fup- 
po tam perfonam. Seld. Off. Ch. S. 3 

And his Office is as antient as * Court tell. N 

In the 23 Ed. 1. a Grant was made Ade de Ofgodty, by the Chancellor 
ex parte Regis. Dugd. Orig. Jud. Chronica Series. 3 3. 

And ſuch Grant was, ita quod Cuſtodiam habeat eodem modo, quo alii Cu - 
des habere conſueverunt. 


It is ſaid, that the Maſter of the Rolls by his Commiſſion cannot make a 


| Decree, without the Aſſiſtance of two Maſters ; 1 Ver. 274; but this docs 


not appear by the Towra: Order there recited. 


(B. 5.) Maſters of Chancery. 


There are twelve Maſters of Chancery, Aſſiſtant to the Chancellor, or 


Keeper. Vide Practical Regiſter in Chancery 236, 

Cancellarto aſſacientur Clerici honeſſi, &c. Regi Jurati, qui in Legibus & 
Conſuetudinibus Anglicanis noticiam habent pieniorem, quorum officium ſit 
gaerelas, &c. audire & exam! nare & debitum Remedium exhibere per brevia 
Regis. Fleta, G 3 "0. 132+ 3 2 407. 


* 8 And 


c H A N U E R V. 


And by Commiſſion a Judge frequently hears Cauſes in Chancery. 

But if the Maſters in Chancery diſagree to the Opinion of the Judge, 

there ſhall be no Decree; for they are equal in Commiſſion.” Semb. 1 Ver. 
265 but it is ſaid, that this does not appear by the Decree. 

A Maſter in Chancery ſhall not be anſwerable for a Security approved by 

him, if there was no Corruption in him, altho' it prove — R. 


2 Ver. 9o. 


B. 60 The Regiſter. 


The Regiter: is: an Officer of Note, who has many Depaties, who take 
Notice of all Orders and Decrees made by the Court. Ve Practical 
Regiſter in Chancery 254. 310. 

Theſe Orders he ought to draw up, enter in his Office, 5 and de- 
liver to the Parties. Vide Practical Regiſter in Chancery 254, 
He ought to take the Orders as the Court pronounces them. Vide Prac- 
tical Regiſter in Chancery 255. 
He ought to recite the grit Order, (if there be ſuch, ) i in the ſubſequent 
one. V. 14 Practical Regiſter in Chancery a 
If the Order be out of a General Rule, he ought to recite the Reaſons 
for making it. Vide Practical Regiſter in Chancery. 257. 


ought to mention the Opinion of the Court, unleſs the Court otherwiſe di- 
oth. Vide Practical 0 Heer in e 200. 


(B. 7. The Sir Clerks. . 


3 are Under-Clerks to them. Ord. per Clarendon. Rules and Orders 
f Chancery 110. Vide Prattical Regiſter in Chancery 60. 


; Chancery 60. 


Vide Practical Regiſter in Chancery 113. 


10%, Ki ide Practical Regiſter in Chancery 64. 113. 

Nor ſhall it be uſed in Court, or before a Maſter.” Ord. per Cla. Rules 
and Orders of Chancery 104. Vide Practical Regiſter in Chancery 113. 

All Pleadings, Commiſſions, and Certificates which belong to them, ſhall 


Under-Clerk. Ord. fer Cla. Rules and Orders of Chancery 107. 
No Bill, Pleading, Commiſſion, or Decree, ſhall be carried by an 


after the Ingroſſment, &c. the Original ſhall be remitted to the Six-Clerk, 


cery 107. 


If the Order be for a Reference to Arbitrators after the Hearing. he 


The Sir Clerk are the only Attornies to the Court of Mea: and hs 
All the Proceedings, upon Bill and Anſwer, to the Decree, and ſome- 
times after the Decree, belong to their Office. V. ide Practical Regiſter in 
Copies of the Bill, Anſwer, Depoſtions: or other Record, which be- 
long to the Six Clerks to make, ought to contain 15 Lines in every Sheet, 
written plainly and fully. Ord. per Cla, Rules and Orders of Chantery ro. 


And no ſuch Copy ſhall be delivered out of the Office, til ſigned by the 
Six Clerk, or his Deputy. Ord. per Ca. Rufes and Orders of 0 


be immediately delivered to the Six-Clerk, who is the Attorney in the 
Cauſe, or to his Deputy; nor ſhall they before that be opened by any 


Under-Clerk out of the Office, to be ingroſſed, co pied or inrolled : And 
to whoſe Cuitody- it belongs. Ord. Fer C la. "RIES and Orders g Chan- ; 


. K . 8.) War⸗ 


jt 
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15 G. 8.) Warden of the Fleet. 


ls Warden of the Fleet is an Officer of this Court, and attends to re- 
ceive all Perſons.it ſhall commit to his Cuſtody. | | . 


Vid een D.) 


x P48 
G. 9.) Other Officers. 


As to the Examiners, Vide Poſt, (P. 1, &c.) 
Bind to the Sarto -and other Officers, Vide 4 15 82. 


© The Jurisdicion of The Chancery: 


wh _- I 9 Ordinary, according to the Common Law. 


| I the Chancery there are two Courts; The Qudiazcy, where the Chan- 
cellor or Keeper e according to the Common Law. 4 Inft. 79. 
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Eg. Abr. 127. 
| The Stile of this Court is, Coram Dani Rege i in Cancellarid. 4 bp, 80. 
2 . 5 


But of this Court iu all e Writs. 4 Inf 80. Eg. Atr 128, 

All Commiſſions that paſs the Great Seal. 4 If. 80. © 
- Dtieeds are there inrolled. 1 Ro. 372. H. 

Statutes, which impower the Chancellor to hear and determine Offences, 

intend this Court. 4 If. 81, 2. 

Go Court holds Plea upon Apchunent of Privilege, for the Clerks and 

cery of the Chanc, 4 bt. 79, 20027354 2001.17 <2 ; 

5 an Auditd Quere 4 or Scire pope in the Nature of an Audits Que- | 


1 . 17 ayoid Executions of the Court of e 4 Inft. 79. Eg. 


In Petitions, and "Monftrans de Droit. 4 Inft. 79. Eg. Abr. 1 28. 92 
n a Sore Facias to annul Patents. 4 Inft. 79. 88. 2 Vent. 1 
45 2 55 Facias, upop a Recognizance in this Court. 4 bt. 79. By: 
| 12 „ 
| *Opon a Statute Staple, or Recognizance upon the Statute 23 H. 8. 
| 4 Inſt, 79. 1 Rol. 371. l. zo. 
In a Seire Fucias Lge 8 tters of Repriſal, I 7 e. 5 5 rt ag 
r 
5 Aer 4 Hf. 79. Wu 
N 5 Traverſcs of Office. 4.0. 79. Eg. Ar. 128. 
5 1 1 Debt, Fe Treſpaſs againſt the Officers of the Court. D. 20 H. 5 32. 6. 
l. 371. J. 30. 


1 pg in all Peat Actions for, or againſt ſuch Officers, and Miniſter of 
| „ uncery. 4 Inſt. 80. Eg. Abr. 128. 
. | Fog . Court 9088, not hold Plea of Land, D. 20 H. 6. 32. 5. Eg. 

. . And, h erefore, where a 3 ſued for a Jointure in the e of 
=... 2 Cele, a Prohibition. was granted. 1 Sid. 189. | 
EH 7 | e Chancellor is the ſole Judge in this Court. 4 Inft. 80. 
The Proceedings there are in Latin. Eg. Abr. 128. 1 

And are not inrolled, but remain in Hlaciis filed in the Office of the 


Pow 221 41 N. 80. 
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If there be a Demurrer in this Court, it ſhall be determined by the 
Chancellor. 4 ff. 80. 
If Iſſue be 3 the Chancellor, Sc. del ivers the Record with his 
own Hand to B. R. to be there tried : But after Trial, it ſhall be remanded, 
and Judgment given in Chancery. 4 Inſt. 80. Vide 1 No. 372. l. 35. Vide 
Lat. 3. Vide infra. 
And both Courts are but one for this Purpoſe. 4 270. „ 
After Iſſue, a Venire out of Chancery, Quorum quilibet habeat 4. Libratas 
Terre, will be well. Al. 114. 
And the Venire ſhall be awarded in Chancery returnable in B. R. Al. 14. 
If the Iſſue ariſes in a County Palatine, Ireland, &c. the Chancellor 
ought to deliver the Record to B. R. and they write to the County Palatine, 
Ireland, &c. to try, and return it to B. R. Tat. 3. R. per 3 J. Jon. 82. 
Vide 3 Bul. 305. 
But the Ehaticelior cannot write to the County Palatine, Ireland, Se. 
to try the Iſſue. R. Lat. 3. 
Nor can he tranſmit the Record to be tried in C. B. Lat. 3. 
Vet, if the Iſſue is to be tried by Certificate, the Chancellor ny write 
to the Biſhop, Sc. Lat. 3. Vide Jon. 83. 
- After Iſſue tried in B. R. or in a County Palatine, Sc. and wüde re- 
turned, B. R. ſhall give E a upon it, and it ſhall not be remanded to 
_ the Chancery. Lat. 3. Abr. 128. Vide ſupra. 
So, tho” only the Tenor of the Record, upon which the Ifſue was, be 
removed into B. R. and a Trial upon it. R. Al. 1 
So if there be a Deinurrer for art, and Iſſue for other Pact, f in Chancery, 
the whole Record ſhall be delivered to B. R. and Judgment there upon the 
Demurrer, as well as upon the Iſſue. R. 2 Sand. 23. Eg. Abr. 128. R. in 
Cha. Eg. Arr. 126. 

Tf the Record. be dlivered by the Clerk of the Petty Bag, it will be 
well removed; for that may be ſaid to be propria Manu of the Chancellor 

which 1 18 done by his Officer. R. Mich. 1700. Eg. r. 128, 9. 
D pon a judgment in Chancery, Error lies in B. N. 4 Inſt. 80. Dy. 31 5. 
But the Lord Keeper ſaid, he would award an Injunction uþga ſuch a 
Writ of Error. 1 IT 5 
But a Miſpleading in Form there will not et prejudicial in any. Caſe, | 
altho' it be in a Matter where the Court of Chancery holds Plea s 8 
to the Common Law. 1 Rol, 37%. J. 45. 


* 


(C. 2.) Extras, X 40 Jacen cem of Equity. 


The Court of Equity i is not a Court of Record. 4b. 95 37 H. 65 * * 
4. N 55 | : 


The Proceeding there is by Englich Bill, 4 250. 84. 
And it has Juriſdiction properly in three Caſes, viz. In Matters of 
Fraud. 1 Rol. 374. l. 10. Vide Poſt, (3 F. 1.—z M. Ly 7 
In Caſe of Accident. 1 Rol. 374. J. 10. Vide Poſt, (Z. ne U. 
a * N of Truſt, or Confidence. 1 Rel. 374: J. 10, Vide Poſt, 
4 W. I 
But Chancery does not aid contrary to a Maxim in Law, unleſs in Caſe 
of a Fraud, &c. 1 Rol-375. Q, R. Vide Pop, (3 F. 8.) a 
Nor contrary to a 8 1 Rol. 378. 8. Vide Poſt, (3 F. 7 
"  _ Tho! the Party was ignorant, that his Act would have ſuch an Effect i in 
Law. 1 Rol. 374. . 21. 


Lecce. 55 72 = eee e, 0 log 2 
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was ſerved * the Clerk 1 in Court, by Order of the Court upon Motion. 


CHANCERY. 


00) Proceſs, 
„ . ) Sanne. 


F a Man commences a Suit in Equity, the firſt Proceſs is a Sulpena, in- 


troduced in the Time of R. 2. Seld. 6 Vol. 1544. 


Which may be returnable on a Day certain, as die Fours —"_r foft 


* Paſche. 
Or on a common Return Day, as 1 Paſche prox? Flur in unum menſem. 


If Eaſter be paſſed, it ſhall be die Sg in unum * "wm JOE 0 
V. ide Practical Regiſter in Chancery 340 

It may be returnable in the Mayor's Court. 1 Ver. 405. 3 | 

Or in the Chancery in Ireland ; but then no Attachment iſſues here for a 
Contempt. 1 Ver. 406, 420. 

A Subpæna may be ſued before a Bill filed. Ord "bor Clarendm.. Vide 


Rules and Orders of Chancery 94 —Cont. by the St. 4 & 5 Ann. 1 6. Except 


to ftay Waſte, or Suits at Law, . 
The Charge for one or two Defendants is 25. 6d. at the Subpena-Office; ; 


At three or more Defendants 35 


By the St. 15 H. 6. 4. A Subpena ſhall not be granted, till Surety found 


to ſatisfy the Party grieved, his Damages and Expences, if the Matter of 
the Bill be not made good. f 


Proceſs for Contempt ou ght to be ſued in che County, where che Party 


reſides. Per Ord. 7 Car, 1. 1 Cl. K. 56. Vide Rules and: Orders of 


Chancery. . 
The Subpina ought to be ſerved LG the Return. 
Or before Noon, or the Riſing of the Court on the Day of the form: 


- Vide Practical Re ger i in Chancery 343. 


A Subpæna is 920 ſerved, when the Plaintiff or another ſhews the Writ 
to the Defendant, | and. leaves it with him. Vide Frackical Regiſter in 
Chancery 1 

Or leaves the Label, or a Note containing the Day of N for 
if there are ſeveral Defendants, ſuch Label, or Note is leſt with the firſt, the 


Writ with the laſt. as ide Pratiical Regifter 341, 2. Vide Rules and Orders | 
is Chancery gqo9. 


Or leaves ſuch Writ, (but it is a Doubt when he leaves only the Label, 
or Note,) with any of the Family at the Houſe of the Defendant. / ide 


Practical Regi er in Chancery 341, 2. Vide Rules and Orders of Chancery 96. 


Or leaves it at the Houſe of his uſual Reſidence, or puts it in at the 


; Window, when the Defendant abſconds. V. ide Practical Reg: Her i in Chan- 


cery 342. Vide Rules and Orders of Chancery 96. 
By an Order in the Exchequer, a Subpzna to anſwer, rejoin, or "I 
Judgment, ought to be ſerved' perſonally, or left at the Dwelling-houſe or 


Reſidence of the Nefendant, with one of the Family; or the Writ under 


Seal ſhall be ſhewn to ſuch one of the Family, and a Ticket left with him, 


containing the Effect of the Writ ; and, in a Subpena to anſwer, ſhall be 
written in the Exchequer Hand in Parchment. V ide Rules and Orders 3 in 

the Exchequer i. Rar 1. 
If there are two Defendants, ha FT the Plaintiff i in a 3 Court, 
and one of them is 5 57 Sea ; Service upon the other within the Realm, 


is good for him. Ordered upon Motion, Ca. Ch. 67. » 
When a Defendant was beyond Sea, a Subpæna ad audiendum Judicium 


If 


<= 
TRE 
8 


Motion or Petition, will order a Service u 


per Cla. Rules and Orders of Chancery 95. 


2 Ven. 342. 
Vo . II. L 5 If 


; c NN A NT YE RY. 


Tf a Man ſues a Feme Gn a Sulpœno ſhall go againſt the Huſband 


and Wife. - 
Except where the Huſband is out of the Kingdom „or other ſpecial 


5 
If the Subpæœna be ſhewn to the Huſband, with Notice that it is alſo 


againſt his Wife, it is ſufficient for both. JV. ide Practical Reg! er in Chan- 


cr 343. > . 
But ſhewing the Writ, without 71 it, or the Label or Note, is not 


ſufficient, except where the Defendant refuſes it. Vide Practical * ifter in 
Chancery 343. 

A Subpœna for Coſts muſt be ſerved upon the Perſon ; for the Coſts 
ought to be demanded. Vide Ord. per Cla. Rules and Orders of — 
95. Vide Practical Regiſter in Chancery 344. 

But upon Afidavit, that the Perſon cannot be found, the Court, upon 
the Clerk in Court. Yide Ord. 
Vide Practical Regiſter in Chan- 


cery 344- 


Yet, tho' the Service be not ſufficient for an Attachment, it may be ſaffi- 


cient for Coſts, if the Defendant takes Notice of it, and the Plaintiff does 
not file his Bill. Vide Practical Regiſter in Chancery 343. 

A Counterfeit Sul pœna does not oblige. Vide Practical Regiſter i in han- 
cery 17. 

And whoever ſerves it, if he knows it, miſbehaves himſelf, and an At- 


tachment goes againſt him. | 


So he, who ferves a Subpœna upon a different Perſon, anlef it be by 
Miſtake, , 


Or miſbehaves himſelf in the infos. JV. ide Prachical Regifter in Chan- 


cery 99. 
Or abuſes, or is gullty of a Contempe on him who ſerves i it. vi 4 Prac- 


tical Regiſter in Chancery 99. 


If the Plaintiff does not proceed i in the Cauſe for a Year, he ought to 
have another Subpæna ad faciendum Attornatum. 1 Ver. 172, Vide Prac- 
tical Regiſter in Chancery 350. 
A Subpena iſſues for various Cauſes ; as, Ad Reſpon dendum. vide the 
F. * Weſt Chan. Sect. 21. Vide PraSical Regiſter in Chancery 33 9. 
fe 
42, 49, &c, Vide Practical Regifter in Chancery 347. 
For Cofts. Weſt S. 21. 


S. 44, 5. Vide Practical Regiſter in Chancery 346. 


Ad rejungendum, or Ad audiendum Judicium. Vide Practical Regiſter in 


Comeny 340, 349. Vide Rules and Orders of Chancery 94, 5. Vide We eft 
30, 3 


The Penalty of 100 J. in the Subpzna mentioned, is only in Terrorem, 
and ſhall not be levied, tho' the Defendant does not appear. 


10 K 7. 5 5. 


i 
1 


<2.) L to a Peer. 


If the Defendant E: a Peer, a Subpzna does not go, but a Latter From 
the Chancellor, requiring him to take a Copy of the Bill, and to anſwer at 


ſuch a Day. Weſt, S. 21. 2 Vent. 342. Vide Prafiical Regifter in Chan- 
cery 341. 


But if he do not anſwer upon the Letter, then a Subpeena ſhall ine. 
Vide Pradtical Regiſter in Chancery 347. | 


eftificandum at the Aſſizes, or upon a Commiſhon, &c. Weſt $ 34. 


| Vide Practical Regiſter in Chane 4 7 
Rules and Orders of Chancery 95, © * "7 465 


For the Delivering or Producing of Evidences, or other Writings. Wet. 


v7 


leaving a Copy of the Bill at the Defendant's Houſe, or laſt Place of Abode, if 


Vide Practical Regiſter in Chancery 8. 


EAN O©KT n 

If he do not appear upon the Subpana, then an Order ſhall be awarded 
to ſhew Cauſe why a Sequeſtration ſhould not go. 2 Vent. 342. 

And, if no Cauſe be r a Sequeſtration goes. 2 Vent. 342. 


80 by the St. 12 & 13 V. 3. 3. Proceſs againſt a Peer, or Member, Cc. 
during Time of Privilege, ſhall be by Letter, or Subpœna, as uſual, and on 


he do not appear, or anſwer, or perform not the Order, Decree, &c. a Se- - 
queſtration of Real and Perſonal Eſtate ſhall go, as in Caſe of a Peer before. 
1 But no Proceſs for a Contempt ſhall iſſue againſt a Peer. 2 Vent. 342. 
And therefore an Attachment does not go. Seld. 6 Vol. 1 543- 


b. 3. Attachment. 


If the Defendant does not appear at the Return of the Subpena, and the 
Bill be filed, the Plaintiff upon an Afidavit poſitive and certain of the Time 
and Place of Service, and of the Time of the Return, ſhall have an At- 
tachment. Vide Practical Regiſter in Chancery 20. 

If the Afidavit be filed before the Return of the Attachment, it is ſuf. 
ficient. 1 Ver. 172. 

But an Attachment ſhall not be prayed till the Day after Coſts Day. 


And the Afidavit ought to ſhew, that the Service, being within London, 
or twenty Miles Diſtance, was above four Days paſt excluſive. Vide Prac- 
tical Regifter in Chancery 20. 

If beyond twenty Miles Diſtance, that it was above eight Days. V ide 
Practical Regiſter in Chancery 20. 

And that he ſerved the Subpæna, or faw the Service of it. Vide Prac- 
tical Regiſter in Chancery 342. = 

Or that the Defendant confeſſed himſelf to have been ſerved. Vide 
Practical Regiſter in Chancery 342. 

By an Order in the Exchequer, an Attachment goes, if the Defendant 
does not appear the next Day —_ Service, where the Proceſs is returnable 

immediat?, upon the 1 Day after, if returnable at a Day certain, and 
upon the fourth Day after, if upon a Common Return. Vide Rules and 
Orders in the Exchequer 2. Rule 4. 
If the Huſband appears, and not his Wife, an Attachment goes againſt 
both. Vide Practical Regiſter in Chancery 18. 343. 
Ihe Attachment requires the Defendant to anſwer for the Contempt, as 
well as to the Matters objected. V. We. S. 22. Vide Practical Regiſter 
in Chancery 20. 

And it lies for any Contempt ; As, for not anſwering, or for anſivering 

inſufficiently, _ 

For Refuſal to obey an Order, or Decree. 

For abuſive Uſage, or Words of the Proceſs, or Officers of the Court. 

If upon a Copy ſerved and the Writ ſhewn, the Perſon ſpeaks with Con- 
tem pt, before he knows the Contents, or from what Court it iſſued, it will 
be a Contempt. R. Med. Ca. 43. 

For the Revocation of a Submiſſion to an Award made in Court by Con- 
ſent. 1 Ca. Ch. 18 5. 

For not performing an Award made upon a Reference by Rule of Court. 
Tr ide Arbitrament, (D. 1.) 

And where the Contempt is by abuſive Words againſt the Proceſs of the 
Court, an Attachment goes without an Hearing. 1 Sal. 84. 

If the Contempt be confeſſed, or proved, it ſhall be referred to the 
Maſter to tax the Coſts of the Proſecutor and the Party offending ſhall be 


committed 


CHAN ES = Tf 
committed till he pays them, and gives Satisfaction to the Court for the 
Miſdemeanor. Rules and Orders in Exchequer 16. Rule 40. 

But if the Maſter be in Doubt what Report to make, he may be after- 
wards examined upon Interrogatories. Per Gur. P. 2 Anne. | 
If the Contempt be by abuſive Actions, the Offencer thall be committed 
upon an Affidavit, without other Examination. Ord. per Cla. Rules and 
Orders of Chancery 116. „ 
As, by beating, &c. the Perſon, who ſerves the Proceſs. Ord. per Cla. 
Rules and Orders of Chancery 116.—80 in the Exchequer. Rules and Orders 
in Exchequer 16. Rule 40. TE + 
If, by contemptuous Words, he ſhall be committed upon two Hfidavits 
- without other Examination. Ord. per Cla. Rules and Orders of Chancery 
116.— 80 in the Exchequer. Rules and Orders in Exchequer 16. Rule 40. 
And one Afidavit is ſufficient to have an Attachment, upon which he 
ſhall be diſcharged, if there be no more Proof, and the Contempt be de- 
nied; but he ſhall not have his Coſts in reſpe& of this Hfidavit. Ord. 
per Cla. Rules and Orders of Chancery 116,—So in the Exchequer. Rules 


: 
7 
5 


and Orders in Exchequer 16. Rule 40. | | 
In B. R. Interrogatories ſhall be exhibited in four Days, or the Party 
ſhall be diſcharged. Mod. Ca. 73, "LY FO” PR 
If the Contempt be apparent, he ſhall anſwer in Cuſtody. - Mod. Ca. 73. 
Otherwiſe, upon a Recogniſance. Mod. Ca. 73, I 
And if he denies upon the Interrogatories, he ſhall be diſcharged, tho' 
he may be indicted for Perjury. Mod. Ca. 73. | 
If the Defendant be taken for a Contempt, he ſhall appear De die in 
diem in the Regiſter's Office to be examined upon Interrogatories. Vide 
Poſt, (D. 6.) Vide Practical Regiſter in Chancery x01, 
And this, upon Motion, is referred to a Maſter ; but it is uſually done by 
the Examiner. Vide Practical Regiſter in Chancery 102, 3. 
If the Defendant comes in gratis, he ſhall give Notice of his Appearance 
to the Clerk on the other Side. Vide Practical Regiſter in Chancery 103. 


charged, with Coſts to be taxed by a Maſter. - > 
So, if, being examined, there ſhall be no Reference of the Examination, 
nor Commiſſion taken on the other Side, nor Witneſſes examined for Proof 
of the Contempt, within a Month. Vide Practical Regiſter in Chancery 103, 
If the Interrogatories go to Matter not contained in the Afidavit, or Or- 
der, the Defendant may demur, or refuſe to anſwer to them. Ord. fer 
Cla. Rules and Orders of Cbancery 114 8 | 
And if the Contempt be not proved, the Defendant ſhall be diſcharged 
upon Motion, with Coſts. mn 75 ey ITS led, 
If the Contempt be by abuſive Words, &c. he may be committed directly. 
So, if after Appearance, he departs without Examination, upon Motion 


4 


ders of Chancery 113. Vide Praflical Regiſter in Chancery 103, © © 
So, it he be found in Contempt. Ord. per Cla. Rules and Orders of 
Chancery 113. =: ; | : | >. 
The Regiſter ſhall give the Certificate of the Departure; the Examiner, 
that Interrogatories are exhibited, Vide Rules and Orders of Chancery 113. 
- Fide-Pradhical-Regrfter in Chanrery Io. 
And he ſhall not be diſcharged, until he performs the Order and pays 
the Coſts; and tho' he be cleared, he ſhall not have Coſts.” Ord. per Clo. 
Rules and Orders of Chancery 113. ' Vide Practical Regiſter in Chancery 104. 
The Maſter upon the Reference of the Examination, or Proof of the 
Contempt before him, ſhall certify, without more, the Coſts to be paid of 
either 


And if Interrogatories are not framed within eight Days, he | ſhall be dif- 


and Certificate of the Departure, and of the Interrogatories. Rules and Or- | 


39 
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either Party. Ord. fer Cla. Rules and Orders of Chancery 1 I 15. vide 
Practical Regiſter in Chancery 106. | 

If the Contempt be * or be not apparent upon the 8 
che Proſecutor ſhall have a Commiſſion of Courſe; but the Defendant ſhali/ 
have one Commiſſioner, and croſs examine the Witneſſes. Ord. per Cla. 
Rules and Orders of Chancery 114. Vide Practical Regiſter in Chancery 104. 


But he cannot. examine the Witneſſes, but by Leave of the Court upon 
ſpecial Points, which the Plaintiff may croſs examine. Ord. per Cla. Rules 


and Orders of Chancery 114. Vide Practical Regiſter in Chancery 1 04. 
If the Contemptors are Aged, Servants, &c. a Commiſſion ſhall go into 
the Country, at the Charge of him, who prays it, to be executed when, 


and where the Six Clerk, not in the Cauſe, upon hearing of the Clerks on 


both Sides, ſhall appoint. Ord. per Cla. Rules and Orders of — 115. 
Vidę Prafical Regiſter in Chancery 105. 

An Attachment, and all Procal for Contempt, ſhall be made out into 
the County where the Party is refident ; if he reſides in London, it ſhall be 
directed to the Sheriffs there. Ord. per Cla. Vide Rules and Orders of 
Chancery 112. Vide Practical Regiſter in Chancery 111, 

Whoever ſues any Procefs for a Contempt, ought to endeavour the Exe- 
cution of it; otherwiſe he ſhall loſe the Benefit of it, and pay Coſts. Ord. 
ber (la. Rules and Orders of Chancery 112, 113. Vide Practical Regi er 
in Chancery 7h. 

The Court will diſcharge an Ahmet or other Proceſs of Contempt, 
when it iſſues irregularly, with Coſts to be taxed by the Six Clerks, without 
Motion. Ord. per Cla. Rules and Orders of Chancery 112, 11 3. Vide 
Practical Regiſter in Chancery 111. 

But the Defendant ought to pay the Coſts of the Proceſs, which iſſued 


Practical Regiſter in ncery 111. 


If, the Sheriff do not return the Attachment, a Day ſhall be given for i i. | 


Vide Practical Regiſter in Chancery 110, 111, 334. 
And, if he do not make a Return on ſuch Day, he ſhall be amerced, 
7 ide Practical Regiſter in Chancery 110, 111, 334. 
So, if he make a falſe Return. Vide Practical Regiſter in Chancery 33 4. 
So, in the Exchequer, he ſhall be amerced 40s. if he does not return it 


by the Sealing Day, upon a Rule given the laſt Day of the Term. Rules 


and Orders in a 17. Rule 46. 
So, if a Sheriff or Under-Sheriff be ſerved with a 9 of an Order 
ws the Seal of the Court; upon Afidavit thereof, .and a Warrant from 


a Baton, he ſhall be in Contem pt. Rules and Orders in Exchequer 17. 
Rule 44. 


The Plaintiff pays 25. 10 d. for the Attachment; To the Sheriff 25. 4d. 


2 for the Return 4 4. 
If the King dies after the Arreſt upon an Attachment, and then the 


Sheriff returns Cepi Corpus, it will be well, and the ſubſequent Proceſs upon 


it regular. 1 Ver. 400, 
If the Sheriff returns Cepi Corpus; a Meſſenger ſhall be ſent for the De- 
dent, 1 Ver. 116, 154, 344, 400. 


But this is a new Officer ſubordinate to the Serjeant at Arms, 1er. 344. 


And the proper Courſe, after a Cepi Corpus returned, is a Motion, that 


the Defendant enter his Appearance and be examined within four Days, 


otherwiſe that he may ſtand committed; for aſter a _ Corps, no other 
b aria of e Ales. I Ver. 344. 
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regularly, firſt, Ord, per Clo, Rules and Orders of Chancery 112. Vide | 
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If, after an Arreſt upon an Attachment, and a Cepi Corpus returned, the 
Defendant eſcapes out of the Kingdom, a Serjeant at Arms ſhall be granted, 
and, upon Return, a Sequeſtration. 1 Ver. 344. 

If the Defendant appears, being perſonally ſerved, upon the Attachinent, 
and files his Anſwer, or Demurrer, the Attachment ſhall be diſcharged of 
| Courſe, on Payment of 205. Coſts, or Tender and Refuſal. Ord. 2 Cla. 
But ſaid, that he ſhall not be diſcharged without Motion or Petition. Ord. 
per Cla. Rules and Orders of Chancery 113, Vide Practical Regiſter in 
Chancery 112. 

Upon Payment of 10 s. if the Subpena was not ſerved upon the Perſon. 
And if the Plaintiff ſues other Proceſs, after Tender of the Coſts, the 
| Defendant ſhall be diſcharged with Coſts. Org. per Cla. Rules and Orders 
of Chancery 113. Vide Practical Regiſter in Chancery 112. 
If the Contempt be pardoned, the Defendant may appear and proceed, 
as if there had been no Proceſs, Ca. Ch. 238. 
If the Defendant be taken on the 2 he ſhall be bailed. Vide 
Practical Regiſter in Chancery 110. 
And the Attachment may be ſuperſeded. 
Or, if it be * obtained, it ſhall be diſcharged upon Motion, 


4.) At tachment with Proclargation. 


If the —_ be not taken, or does not appear upon the Attachment, 
the Plaintiff ſhall have an Attachment with Proclamation, Vide Pradticol 
Regiſter in Chancery 101, 296. 
The Charge to the Office is 2 5. 10 d. To the Sheriff 2 5. 44. For the 
Return 4 d. 
So, by Order in the Exchequer, if the Defendant does not appear upon 
the Return of the Attachment. Vide Rules and Orders in Exchequer 2. 
Rule 5. 
If the Defendant be arreſted upon a Proclamation, a Commiſſion of . 
bellion, or by a Serjeant at Arms, where thesfirſt Proceſs was not duly 
exccuted, the Plaintiff ſhall pay Coſts. Per Order 7 Car. 1. 1 Ch. R. 57. 
Vide Rules and Orders 1 . 12. Vide Praclical Regi Yer in Chan- 
cery 112, 


If the Defendant appear upon the Proclamation, and fle his Anſwer, 


to the Coſts upon an Attachment, without Motion z and if the Plaintiff 
_ afterwards proceed, he ſhall pay Coſts. E 


If the Defendant be taken, he ſhall be committed to the Fleet, Vide 
PraGi cal 0 ier in Chancery 101. 


4 


(D. 5 .) Commiſſion of Rebellion. 2 


If the Defendant be not taken, or does not appear u pon the Proclama- 
tion, the Plaintiff ſhall have a Commiſſion of Rebellin Vide the Form, 
We ft S. 24. Vide Practical Regiſter in Chancery 94, 101,-——So by Order 


= the 4 Exchequer, Vide Rules and Orders in the Exchequer 2. Rule 5. 19. 
Rule 51. 


a Commiſſion ſhall be directed to the Sheriff. Vide Praflical Regi fer 
in Chancery 94. 


Or, to ſpecial Commiſſioners named by the Plaintiff. Vide We S. 23, 4. 
Vide e e Regiſter in Chancery 94. 7 7 3, 4 


mitted, till they produce him. 4 ide Practical Regiſten in Chancery 9 * 


Plea, or Demurrer, he ſhall be diſcharged upon Payment of Coſts, double 


41 


If the Commiſſioners permit the Defendant to eſcape, they may be com 
Vor. II. M If 


JJC 
If the Eſcape be with their Conſent, till they pay the Debt, Vide Prac- 


tical Regiſter in Chancery 95. 
If the Defendant be Ne, the Reſcuers may be ied: Vide 


| Pratical Regiſter in Chancery 95. 


If A. ſays, that he is the Perſon named 1 in the Writ or Commiſſion againſt 
B. by which Means the Commiſſioners take him, an Attachment lies 
againſt him. Semb, Hard. 323. bY 
But, if the Commiſſioners take a wrong Perſon, an Adios lies againſt 
them for the falſe Impriſonment. Hard. 323. 

Tho! he acknowledge himſelf to be the Perſon. Hard. 323. 125 

If the Commiſſioners take the Defendant they may bail him, or not, at 
-their Diſcretion. 1 Ch. R. 261, 2. Vide Practical Regiſter in Chancery 95. 
If they refuſe Bail, they ought to bring him up to the Court directly, 
without Delay. 1 Ch. R. 262. Vide Practical Regifter in Chancery 9 5. 

And a Bailiff, who acted contrary, was committed for the Contempt, and 
paid Coſts to the Defendant. 1 Ch. R. 262. 

If the Defendant be taken upon a Commiſſion of Rebellion, which iſſued 

irregularly, the Defendant ſhall have Coſts. 1 Ver. 269. 

Bot, if an Action at Law be brought, an Injunction goes ; for it _ 

to be examined in Chancery, R. 1 Ver. 269. 


(D. 6.) Serjeant at. Arms. 


If the Defendant be not tgken upon the Commiſſion, a Serjeant at Arms 
ſhall be ſent for him. Vide Practical Regiſter in Chancery „ 

- By an Order in the Exchequer, if the Defendant does not appear upon 
the Return of the Commiſſion of Rebellion, there ſhall be ſuch other Pro- 
ceedings, as the Court, upon Motion, ſhall direct. Rules and Orders in 
Exchequer 2. Rule 5. 

If he appears, all Coſts for the Gn ſhall bs paid, before any other 


| Proceeding on his Part ſhall be allowed; as 10 f. for every Perſon named 
in the Attachment, for every one in the Proclamation 20 f. for every one in 


the Commiſſion of Rebellion 2 J. 13 5. 4 d. Vide Rules ard Orders in Ex- 
cheguer 2. Rule 5. 19. Rule 51. 

And all Coſts ſhall be paid in Court by the Plaintiff or Defendant, or 
their reſpective Attorny, before Ap nn or Anſwer. Vide Rules and 
Orders in Exchequer 3. Rule 5. 

If the Sheriff returns Cepi, and the Defendant is not brought into Court, 
upon a Rule of four Days, upon Motion, a Meſſenger ſhall be ſent for the 
Defendant. Vide Rules and Orders in Exchequer „„ 

By an Order in the Exchequer, upon Proceſs of Contempt in London or 
Middleſex, there ſhall be fix Days between the Tee and the Return; in 
other Counties, within ſixty Miles, ten Days ; In all others, fifteen Days, if 


the Court does not direct Proceſs retu rnable inmediatè. Vi ide Rules and Or- 


ders in Exchequer 3. Rule 5. 

If there be a Debate, whether the Proceſs for the Contemned was ſerved, 
there may be a Commiſſion for the examining it. 2 Ca. Ch. 100. 

If the Defendant appears and pays Coſts for his Contempt, and after- 
Wards is again in Contempt for not making a ſufficient Anſwer, the Pro- 
ceſs of Contempt continues againſt him ; but when he pays for all Con- 


| tempts, there ſhall be a Deduction of ſo much as he paid upon the former 
Catatopte, Vide Rules and Orders in Exchequer 7. Rule 16. 


Proceſs of Contempt continues, and does not bogin again de Nous, Per 


. Rule of North. Ca. Ch. 238, 


If 


al 
n 
* 


n 
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CC H A N 0 = KY: 
Tf the Defendant be in Cuſtody for his Contempt, he ſhall be brought 


to the Court upon a Habeas Corpus, and charged with the Bill; if he does 


then anſwer, he ſhall be a ſecond Time brought to the Court by Habeas 
Corpus, and charged with the Bill, or by Rule of Court; and if ſtill he 
does not anſwer, the Bill ſhall be taken pro Confeſſo. Vide Rules and Orders 
in Exchequer 8. Rule 18. 
If a Perſon in Contempt be put to anſwer upon Intertogatorics, to ex- 
cuſe his Contempt, he ſhall be committed to the Fleet, unleſs he gives a 
Recognizance in 1001. (or more if the Caſe requires it) to appear de die in 


Diem to be examined, and not to depart without Licence of the Court. 


Rules and Orders in Exchequer 15. Rule 38. 

If upon Examination he denies the Contempt, or it does not appear ; if 
the Court, upon Motion, be informed of a Fact that can demonſtrate it, the 
Proſecutor may examine Witneſſes to it, in Court, or by Commiſſion, upon 


Notice to the Defendant or his Attorny, who may croſs examine "them, 


Rules and Orders in Exchequer 15. Rule 38. 
If there be ſuch a Commiſſion, the Defendant ſhall have a Day. to ap- 
pear *till the Return ; and if it be not returned within a Week, after the 


Day for the Return, he ſhall be diſmiſſed with Coſts, and his Recognizance 


ſhall be vacated. Rules and Orders in Exchequer 15, Rule 39. 

If the Proſecutor does not exhibit Interrogatories within four Days after 
Appearance, the Defendant ſhall be diſmiſſed with Coſts. N and Orders 
in Exchequer 15. Rule 38. 

If Proceſs of Contempt be not executed, it, will abate bs the Death of 


the King, and the Plaintiff ſhall hs A de n novo. 1 Ver. Ling Vide Abate- 


ment, Oh 38.) * 


O. - 1 Vide Pop, G. 9 


If the Serjeant at Arms cannot take the Defendant, or if he eſcapes, and 
perſiſts in his Contempt, a Sequeſtration 'ſhall be awarded for the Lands or 
Goods of the Defendant at the Time of his Contempt. Vide Practical 
Regiſter in Chancery 101, 329. 


A Sequeſtration is the neceſſary Proceſs of the Court. Ca. Ch, 93. Tho- 
introduced by Lord Bacon. 1 Per. 421. 


And may be awarded againſt the Land and Goods of the Defendant. 
Ca. Ch. 92. 


But it ſhall not be granted upon Petition, Ord. * Cla. Rules ns 
Orders of Chancery 123. 

If before the Sequeſtration awarded, the Defendant have cont his 
Land by Covin, the Sequeſtration ſhall be awarded againſt the Defendant 
and his Afſigns. 2 Ca. Cb. 44. 


And the Perſon, to whom the Land is aſſigned, may be taken upon the 
Sequeſtration. 2 Ca. Ch. 44. 


So, if Land be ſettled, with a Power of Revocation, it wall be ſubject 
to the Sequeſtration. 1 Ca. Ch, 242. 

Tho' the Decree was for Payment of Money, not for Laid: and the 
Sequeſtration was for Land at the Time of the Decree. - Ca. Ch. g_ 

A Sequeſtration binds from the Time of awarding it, not of the Execu- 


tion only. 1 Ver. 58. 


If the Suit be for Land, a Sequeſtration ſhall be granted, and alſo an 


Injunction for the Profits, directed to the Sheriff, or other Commiſſioners 


ſpecially appointed. Vide Practical Regiſter in Chancer 329. 


Where the Suit was againft a Corporation for a Debt due in their Cor- Ky 


porate Capacity, and againſt particular Perſons of the ſame Corporation, 
00" 


43 


* Contra, by 
the Sr. 1 Ann. 


= ANG B- W- 1 
ost whom, upon Demurrer, the Bill vas diſmiſſed ,) and the Corporation 
did not appear ; upon an Appeal to the Lords in Parliament from the Decree 
for the Diſmiſſion and the Anſwer, Plea, and Demurrer of the particular 
Perſons, {but the Corporation. tho ſummoned, did not appear) the Lords 
ordered, that the Bill as to the Corporation ſhould not ig diſmiſſed, that 


the Court of Chancery ſhould award the uſual Proceſs, and, if needful, a 
Diftringas, which ſhould be ſerved one Month before the Return, and af 


the Corporation did not appear, or did not anſwer, that the Bill ſhould be 


taken pro Confeſſo, and the Court of Chancery ſhould make a Decree ac- 
cordingly. Ca. Cb. 206. Vide 1 Ver. 121, 2. 

If again, the Defendant appears, and afterwards does not anſwer, and 
all Proceſs of Contempt goes; the Bill ſhall be taken pro Confeſſo, and a De- 
cree accordingly. R. 2 Ca. Ch. 173, 237. Vide 1 Ver. 247, 

If Proceſs goes againſt one Defendant to a Sequeſtration, the Plaintiff 
ſhall afterwards proceed againſt the others, tho' jointly concerned, without 
him who was ſued to a Sequeſtration, as when one Defendant 1 is outlawed 
at Common Law. 2 Ca. Ch. 139. 

If after a Sequeſtration the Goods are embeailed by a Stranger, he ſhall 
be examined for his Contempt. 2 Ca. Ch. 82. 

But a Decree in Chancery does not bind the Right of the Land, but only 
the Perſon, if he does not obey it. 1 Rol. 373. I. 25. 4 Inft. 84. 

And if the Bill be againſt Huſband and Wife, and the Wife appears 

without the Privity of the Huſband, the Bill ſhall not be taken Pro Confeſſo. 
I Ver. 247. 
And be the Court cannot impoſe a Fine for Non-performance 
of a Decree. R. 4 Inf. 84. 
Dor decree Damages for not delivering Poſſeſſion. R. 3 Bul. 34. 
Yet there may be a Decree for quieting the Poſſeſſion. R. 3 Bul. 34. 
So a Sequeſtration in meſne Proceſs determines by the Death of the 


Party. 1 Ver. 58.—If it be for a perſonal Duty. 1 Ver. 166 ,— Otherwiſe, 


if it be after a Decree, 1 Ver. 58. 
So a Sequeſtration upon a Bill, for a perſonal Dale, does not avoid the 


Dower of the Wife, tho' the Sequeſtration was before Marriage. R. 


1 Ver. 118. 
8o Sequeſtrators upon meſne Proceſs account for the Profits, and retain 


only for Satisfaction of the Contempt, 1 Yer. 247, LL 
Lee rate „ eee = 


(D.8.) Injunction. 
ä An Injunction out of Chancery cannot ſuperſede the Froceedings of B. R. 


Thc an of pride 37 H. 6. 13,.1 


And therefore, the Court will give Judgment, if it be prayed, dann 
ſtanding an Injunction. R. 22 BY 4. 37. 6. 

And af the Injunction be not upon the Attorny, he may pray it. Dis. 
22 Ed. 4. 37. b. 

But if a Perſon, ſerved with an Injunction, afterwards proceeds at Com- 
mon Law, it is a Contempt to the Chancery, and he will be committed. 
Semb. 22 Ed. 4. 37. Yet there it was faid per: Huſſey, that B. R. would 

grant a Habeas Corpus, and diſmiſs him. 


It ſhall be ſerved in the ſame Manner as a Subpæna. Vide Practical | 


Regiſter in Chancery 197. 

And if, after Service it ſhall be diſobey ed, all Proceſs for Contempt iſſues, 
till the Offender be taken and committed upon an Aſfidavit of his Diſ- 
enen * Practical Nite f in Chancery 217. 


MY And 


: - 
p - : — k . CER 4 : 1 - = V. 4 
& - -1 þ 2 N 3 » F Ws 4 FF RS at IE Fe Et ES C 4.3 a 8 n I — * A 2 
5 5 ky... PR, £4 HS 2 e ee VS EY da et rs 9 2 3 Re AE / PIR EIS — . a „ 2 2 . — 
5 > R RES; C . TE 9 . be ne CS n Z ß on eb Cz PP . © <8 GEE 3 . · MW oe OR on BS, 3 > 
5 < $48 1 . 0 5 * 8 * * 2 Yn & l 25 R = OFF > 7, a e 5 5 4 - 3 na » cy, * 7 22 2 7 PET 5 Ste Z — « * RY - o 
% 8 + you * 2 . We. | | 3 . ME EET Er F . » FP 4 2 SS re Yn RMS ne IP 8 75 Z . bo xc ae 3 
* y of 8 N. ee 97 n * - py; q 2 . 95 at * > 2 8 Gt ones "tag T4. ia . 8 A es FE 8 - MOSES» . N n 1 I * * 1 y 2 9 2 = A r * ds a * RY 4 Fx. oo. 4 22 is % 3 , 2 by — 7 5 wk eg * AE. 12 48 - 
8 ws 8 we. 4 2 S 1 3 \ 9 1 5 A c n / RE Obs tees Lan Zito * \ 22 n *; IJ r 7 
FFC . V% c ITY Ro —— * — * 5. *= 
x AE SIR SS . ek by 1 n £ . 4 0 52S 23 « a 4 OEMS 2 8 e 1 . . A EE NETS ER, 3 — 3 4 OY TY 8 f 
2 2 R N wal 4 . 4 op . N ee wo 7 2 2-3 f 1 * a JE k 22 * Foo ents „ - © hep >: = „In * 
| 4 4 * - 1 \ * ret 8 * Ps oO SH ˙ Sim <7; \ — r N „ 5 8 Py. £ "7 _ 
7 ” 89 74 „ Ta A Oe ee ASS K ER re wo. So OS Ru ab Hr 75 ont. 8 29 3 
* a = ww 8 288 Ne 1 . ps, oF N S 7 N * q a 1 7 7 20 27 « ry 
x £4 Nn . 4 % 83 Z r e 3 Rs EE IP 3 . 8 7 n 2 r n A 8 Fab ns OY ———_— 
. Z Ire 7 = ” Lopes ©: p 3 Q 8 5 ry SM.” p 2 bY = I DJ . A 7 REI 
: | 1 V V ESR oO FEE 5 1 
8 , > 28 r 1 OOO 003 Gu ng OE EE A IT CEE ESTI REELS” 
a 3 6 * £ N K * cs . 4 . Hg ny I <<.» St EO ox OE RT TH 2 2 4 4 
* N * 2 * * * 8 » s _ * 8 4M * — — 4 ne OT « 5 F 2 2 95 SF. 0 3 8 4 „ DR: » 
l . 0 . N 2 We * 4 Wer 5.48 — * IT = 3 9 9 POW 3 Ip — = 34.0 = ms, = 3g, 9 * TIED "4 2 n = 
8 5 : 4 = ; — 5 * = ; te 4 8 * N 2 
8 2 1 xs 4 


— — 
5 Z C * * _ 4 OY wx 
B adn BED IG 7 at WS The CO A + Py 4 


r 


- \ 8 n 


was not regularly obtained. 2 Ca. Cb. 204. | 


in Exchequer 16. Rule 41. 
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only is ſtayed, 5 Geo. 2. 17. Vide 3 P. W. 146, 148. 


%%% M7 
And when he is taken he ſhall be committed, till he obeys, or gives 
Security for his Obedience, and ſhall not be heard in the principal Caſe, 
until he obeys. Vide Practical Regiſter in Chancery 217. | 
If Execution be taken out, after an Injunction, the Party ſhall make 
Reſtitution for all Damage that appears to be done to the Plaintiff by his 
Afidavit. I Ver. 207. 
00 one ſhall be Welden by an Injunction, if he be not named. 
But if it be ſerved. upon the Attorny, Cc. and the Defendant afterwards 
proceeds himſelf, he will be in Contempt. a 
And, if a Man diſobeys an Injunction, he will be in Contempt, tho' it 


And, tho' the Party would not permit him to have the Writ, to examine 
it with the Copy ſerved. Semb. 2 Ca. Ch. 204. 


An Injunction may be by Parol, to one preſent in Court, Vide Practical 


Regiſter in Chancery 197. 


CY 


Or it ſhall be in Writing. Vide Practical Regiſter in Chancery 197. 
Chancery will by Injunction ſtay all Proceedings at Common Law, Vide (D. 9 

Practical Regiſter in Chancery 196. | — 
Sometimes it ſtays Trial, or, after a Verdict, it ſtays Judgment, or, after zt Common 

Judgment, Execution, or, if the Execution hath been executed, it will Law. 

ſtay the Money in the Hands of the Sheriff. Vide Practical Regiſter in 


, 


Chancery 201, 2, 


U 


It ſhall be granted to ſtop Proceedings at Common Law, if the Defen- 
dant makes any Delay; as, if he does not appear upon the Szbpæna, but 
an Attachment is awarded, an Injunction ſhall be granted, till Anſwer. 
So, if the Defendant be beyond the Sea, or abſconds, by which Means 

he cannot be ſerved. Vide Practical Regiſter in Chancery 198. 

Or, if he prays Time to make his Anſwer. l 

Or, takes out a Dedimus Poteftatem to take his Anſwer in the Country; 
and the Defendant ought to take Notice thereof, without Service of the In- 
junction. 1 Ver. 2 5. Vide Practical Regiſter in Chancery 200. 
So, in the Exchequer, if there are Exceptions to the Anſwer, and a ma- 
terial Exception is diſcovered to the Court, upon Motion. Rules and Orders 


4 * 


— 


And ſuch an Injunction ſhall not be reſtrained as to a Proſecution of an 

Under-Sheriff for a Contempt before. 1 Ver. 2. 
If an Injunction be upon a Dedimus, before Declaration, the Plaintiff 

cannot declare, and ſhall not proceed againſt Bail. Per King, 5 Geo. 2. 17. 
If after Declaration, he may proceed to Judgment, and the Execution 


An Injunction till Anſwer, if it be not continued within fourteen Days 


after Anſwer made, and upon a Certificate of the Regiſter, if there be no 


Motion for the Continuance of it upon the Merits of the Cauſe, or the In- 


ſufficiency of the Anſwer, the ſame Term vr the firſt Seal afterwards, ſhall 


be diſſolved, without Motion. | 1 | | 
An Injunction ſhall be granted for ſtaying Proceedings at Law, *till the 
Hearing of the Cauſe, when the Action ſued is for an old Debt. Yide 
Practical Regiſter in Chancery 198, 202. L < SOT 
Or, the Creditor and Debtor are dead for a long Time paſſed before the 
Action commenced. Vide Practical Regiſter in Chantery 1999. 
So, when the Defendant confeſſes that, which ſhews there was no Cauſe _ 
of Action, by his Anſwer. Vide Practical Regiſter in Chancery 198. 
Or, any Record, or Writing ſhews it. Vide Practical Regiſter in an- 


cery 198, 


Vo I. II. N 5 As, 


7 


| Bond be g 


CHANEL EY 


As, if the Defendant ſues Execution upon a Statute, contrary to the De- 
feazance. 


If he ſues a Bond, when he was the Cauſe of the Non-performance of 


the Condition. 


If he ſues a Bond with a great Penaliy, where the Cauſe of the Forfei- 


ture was ſmall. 


If the Cauſe of Action accrued by Fraud. By. 

If the Bond, or Judgment was obtained by Fraud. 

If the Conſideration for the giving of a Bond, Judgment, Ge. was never 
performed. 

If the Daughter of the Obligee takes Part of the Money, which the 
Obligor was paying ; tho' ſhe was the Wite of the Obligor, but parted 
from her Huſband. 1 Ch. R. 68. 

So, when the Defendant commences an Action, after the Bill exhibited, 
for a Thing demanded in the Bill. | 

So, if there be a Suit depending i in the Spiritual Court for the Probate of 


1 Codicil, by which the Obligation ſued is diſcharged. R. Hard. 96. 


So there {hall be an Order to ſtay Proceedings againſt a Defendant, who 
is an Ambaſſador in the Service of the King beyond Sea, for a Year and a 
Day, unleſs he returns ſooner. 2 Ver. 317. 

But an Injunction ſhall not be granted to ſtay Proceedings at Law upon 
a bare Suggeſtion of the Plaintiff by his Bill. | 

Nor ſhall it be granted in the Exchequer, but upon Motion i in Court, and 
good Cauſe. Rules and Orders in Exchequer 16. Rule 41. | 

It ſhall not be granted, or diſſolved upon a Petition. Ord. per Cla. 


5 Rules and Orders of Chancery 123. Vide Practical Regiſter in Chancery 203. 


It ſhall not be granted to tay, or remove a Suit by Certiorari, till a 
en that the Bill is ſufficient for that Purpoſe, and it ſhall be 
proved within 14 Days after the Writ of InjunGtion delivered. Vide Prac- 
tical Regiſter in Chancery 41. | 
And T not done, upon Certificate of the Neglect by the Examiner, it 


| ſhall be diſmiſſed with Coſts, and a Procedendo granted. Vide Practical 


Regiſter in Chancery 41, 2. Vide Poſt, (2 O. 1.) 
It ſhall not be granted after Verdict uſually, without 1 the Money 
recovered into Court. Vide Practical Regiſter in Chancery 202. 

But before Verdict, the Money is not uſually brought into Court. 

An Injunction after a Verdict ſhall be delivered into the Hands of the 
Chancellor himſelf, with the Order 25 which it iſſued. Vide Practical 
Regiſter in Chancery 197. 

If Money is brought into Court, in order to have an injunction to a Suit 
upon a Bond, if it aſterwards appears, that the greateſt Part of the Bond is 


paid, the Money ſhall be en on Security to pay all that i is due. 


Ch. R. 1. 
It ſhall not be granted to an Ejectment, tho the Leſſor had five Verdidts 
againſt his Title in other Ejectments. Eg. R. 2. 
If the Plaintiff after an Tnjundtion does not- proceed for three Years, (or 
as Shepherd ſays for three Terms,) it ſhall be diſſolved ex Curſſu. 


If it be obtained by — ch or Abuſe of the Court, it ſhall be 
diſmiſſed with Coſts, 


An In anion ſhall be 8 to ſtay a suit, when the Defendant is the 


For Gaal of vileged — be ſued in Chancery. Vide Practical Regiſter in Chancery 216. 


When Money was lent to the Defendant for a Loan to the King. 1 Ch. 
R. 44. | 


1 „ | When 


7” 


| Regiſter in Chancery 212. 
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cery 214. 


Aſidavit, that he was in Poſſeſſion at the Time of the Bill 


n 


When the Plaintiff ſues in the Exchequer for the ſame Cauſe, there ſhall 
be a Rule that he ſhall make his Election in which Court he will proceed; 
if he chooſes in the Exchequer, the Bill in Changery ſhall be diſmiſſed ; if, 
in Chancery, an Injunction goes to the Exchequer, 3 Ch. R. 2, 


47 


- By.the Common Law, a Prohibition went out of Chancery againſt Tenart (D. 11.) 


by the Curteſy, in Dower, or as Guardian, at the Prayer of him, who had 8 
the Inheritance, to inhibit Waſte, and that before Waſte committed. 


2 Inſt: 299, „ | | 
80 now, an Injunction ſhall be granted upon an Afidavit of Waſte 


committed, to inhibit any Waſte to be committed by Tenant for Life, or 


Years. Vide Practical Regiſter in Chancery 212, 213. 
Or, to inhibit Meadow, or other Paſture, not ploughed within twenty 
Years, being ploughed. 1 Ch. R. 14. Ch. R. 189. Vide Practical Regiſter 


in Chancery 212, 


So, to. inhibit antient Incloſures being thrown down. Vide Practical 


Or, Houſes being pulled down, 2 Ca. Ch. 32. Vide Practical Regiſter 
in Chancery 212. : 5 


And it ſhall be granted alſo againſt Tenant after Poſſibility, &c. if he 
pulls down the Seat, &c. 2 Ca. Ch. 32. 1 | 


Or, againſt him, who in reſpe& of a Truſt, Sc. is not liable to an 


Action of Waſte. 2 Ca. Ch. 32. 


But it ſhall not be granted againſt him, who has the Inheritance, un- 


leſs he be only a Truſtee, or in ſuch like ſpecial Caſe, Jide Practical 


Regiſter in Chancery 212. . . 

Nor, againſt him, who has an Eſtate diſpuniſhable of Waſte. Vide 

Practical Regiſter in Chancery 212. — Cont. If he pulls down the antient 

and capital Houſe, Sc. Per Chancellor, 2 Ca. Ch. 32, I Sal. 161. 1 Ch, 

R. E. of Oxford 10. Vide 1 Ver. 23. | 
Nor, againſt a Leſſee, who had agreed to pay 20 5. an Acre per Annum, 

Increaſe of Rent, if he ploughed a Meadow. 2 Ver. 119. 

Yet if a Leſſee without Impeachment of Waſte, about the End of his 

Term, intends to cut down all the Trees, &c, an Injunction ſhall go; for 

that is contrary to the public Good. R. 1 Rol. 380. . 1 85 


But no Body can ſue in Equity againſt a Leſſee without Impeachment of 


Waſte, for Damages for pulling 


down Houſes, or cutting down Trees. 
1 Rol. 379. J. | is. 


Altho' he avers that there was an Agreement, that the Party ſhould not 
commit voluntary Waſte ; for there cannot be an Averment contrary to a 
Deed. | R. 1 Rol. 379. 1 40, | 1 | 585 


An Injunction ſhall be granted for quieting the poſſeſſion, if the Plaintiff (D. 12. 


| be ouſted of his Poſſeſſion, which he had at the Time of the Bill exhibited. Fer. quieting 


Practical Regiſter in Chan- PO 
And it hath been uſual to inſert, that he was in Poſſeſſion at the Time 

of the Bill and for ſeveral Years before, and that his Intereſt was not deter- 

mined, and to give Bend in ten Pounds for the 'Truth of it. | 


But it ſhall not be granted, except it be of an Houſe, or Land, 
Not for Rents received, &c. ny 1s Cs 


Neither ſhall it be granted before the Hearing of the Cauſe, without an 


o - . . ' . 7 and . for | three 
Years before. Vide Practical Regiſter in Chancery 214. | 
And it ſhall not extend to a Poſſeſſion, which he claims from others 


and for three Years before. 1 Ver. 156. Vide 


* 


Nor 


N 
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Nor ſhall it be granted upon the Motion of a Defendant, but only for 
him who has a Bill in Court, and was in Poſſeſſion for three Years before, 
or after a Determination of the Cauſe for him upon a Hearing of the 
Merits. 1 Ver. 156. 
Nor will it prevent the Defendant from proceeding. at Law, from ma- 
king of Leaſes, diſtraining for Rent, Cc. V ide Practical Regi iter in Chan- 
Me | cery 215. 
| And if the Plaintiff delays his Suit, it ſhall be diſſolved. E Prac- 
tical Reg? iter in Chancery 215. 


_ (D.13) An Injunction ſhall be granted to inhibit the Defendant from Printing 
2 S. Books of Common Law, the ſole Privilege of which by Patent is granted 
to the Plaintiff, if the Defendant be in Contempt for not gs... 2 Ca. 
Ch. 67, 76, 93. Vide Trade, (B.) 
But an Injunction to inhibit a Ship trading to the Eaſt-Indies was denied, 
tho' the Owners were in Contempt for not anſwering a Bill by the Eaſt- 
India Company, who have by Patent the ſole Trade there, 2 Ca. Ch. 165. 
Denied till the Validity of the Patent was tried. 1 Ver. 127. | 
So, if the Right be not ſettled, the Court will not grant an Injunction to 
the Printing, before a Trial. 1 Ver. 120, 275, 6, 
An Injunction was granted to inhibit the Probate of a Will for the per- 
ſonal Eſtate, after a Verdict, which had found it no Will. R. Ca. Ch. 80, 


(E) Bill in Chancery: 


(E. 1.) When it ſhall be filed. 


F the Defendant a pears at the Return of the Proceſs, (or before Noon, 
or the Riſing of the Court upon the Day after Coſts Day, or, when the 

| Proceſs is returnable the laſt Return in Term, upon the firſt Return in the 
next Term,) and the Bill be not then filed, the Defendant after entring his 
Appearance, upon the Day after the Return (if the Subpæna be returnable 
at a Day certain, if at the common Day of Return, then upon the Day 
after the quarto die poſt) by his Attorny ſhall give a Rule for Coſts. And 
now by the St. 4 C 5 Ann, 16, Bills ſhall be filed before any Subpena, 

_ unleſs it be to ſtay Waſte or a Suit at Law. 

And if the Bill be nat filed before Noon of the next Day, the Defendant 
ſhall be diſcharged with Coſts to be taxed by a Maſter. FRE Practical 
Regiſter in Chancery 26, 27. 

It ought to be filed with the Six-Clerk, and before that, it is not of Re- 
2 Ord. per Cla. Rules and Orders of Chancery 94. Vide Practical 
Regiſter in Chancery 28. 

It ſhall be dated upon the Day, when it comes into the Office. Ord, 
70 Cla. Rules and Orders of ** 94. Vide Practical Regiſter in 

ancery 27. 

80, by Order in the Exchequer ; and it ſhall be fi gned by the Attorny. 
Vide Rules and Orders in Exchequer 2. Rule 3 
No Six-Clerk ſhall mba ing any Bill. 0rd fer Cla. Rules and Orders 
of Chancery 94. Vide Practical Regiſter in Chancery 27. 
Nor ſhall any Under-Clerk keep it, without ' #4 it to the Six- 
Clerk, or his Deputy in his Abſence, to be filed. Ord. per Cla, Rules 
and Orders of Chancery 94. Vide Praftical Regiſter in e 27. 


Nor 


* * on 
N 
e 


General. 


he does not pray Relief, an Afidavit is not neceſſary. 


if there be a Bill againſt the Executor of one Obligor for Diſcove 
ſets, all the Obligors ſhall be joined ; for the Charge ought to be equal. 


„ 


Nor ſhall make any Copy of the Bill, or aw Pleading till it be filed, 
Ord. per Cla. Rules and Orders cf Chancery 104. Vide Practical Regiſter 
in Chancery 28. 

If there be a Certiorari Bill againſt the Plaintiff in an inferior Court, be- 


cans the Witneſſes are out of the Juriſdiction, and for other Matters, a 


Procedendo ſhall not go; for the Plaintiff in the inferior Court might have 
filed his Bill in this. R. Ca. Ch. 31. 


No Bill ſhall be received, unleſs under the Hand of Counſel. 
Cla. Vide Praftical Regiſter i in Chancery 25. 


If his Hand be counterfeited, the Bill ſhall be diſmiſſed. V. ide Practical 


Ord. per 


| Regiſter in Chancery 25. 


Counſel ſhall not ſign any Bill, unleſs it be written or rhe by him, 
before the Ingroſſment, and, for his Securi „he will do well if he ſigns the 
Paper-Draught. Ord. per Cla. Rules and Orders of Chancery 93. Vide 
Practical Regiſter in Chancery 25, 

In the Exchequer no Bill ſhall be accepted, unlefi figned by the Plaintiff's 
Attorn 
l. Vide Rules and Orders in the Exchequer 2. Rule 3. 

No Bill founded upon the Loſs of a Deed, or Writing, &c. ſhall be re- 
ceived in Chancery, without an Afidavit that the Deed, Sc. is loſt ; for this 
Loſs intitles the Court to Juriſdiction, for otherwiſe the Plaintiff might 
have a Remedy at Law. R. Ca. Ch. 231. vig. when the Plaintiff prays not 
only a Diſcovery, but alſo Relief upon the Deed. R. Ca. Ch. 11. 


1 Ver. 180, 247, 
10. 


And there is no need of an 
that, which intitles the Court to Juriſdiction. Ca. Ch. 231. 2 Mod. 173. 


Nor, when the Plaintiff only prays the Diſcovery of a Deed, or the Pro- 
ducing it at a Trial. E. Ca. Ch. 11. 2 Mod. 173. | 


(E. 2.) The Matter of the Bill, 


Nu, mY coram quo, quo jure petatur, et a quo, 
Recle compoſitus quiſque Libellus habet. 


If all proper Perſons are not made Parties to the Bill, any other ſhall be 


added upon Motion. Vide Practical Regiſter in Chancery 29, 263, 


The King may ſue there for Equity; or the Chancellor himſelf; but he 
| ſhall not make.a Decree in his own Cauſe. 


F. 1 377. . 
All concerned in the Demand ought to be made Parties; and therefore, 


2 Vent. 348. 


If the Suit be by one Surety againſt another, for Contribution, ſuppoſing 
that A. another Surety is dead inſolvent, the Executor of A. ought to be a 
Party. R. Ch. R. 15. 


Hard. 333. 
If there be a Conia by a Patentee to pay a Rent to B. and the Right 


of B. to the Payment be dubious, in a Bill by B. the Attorny General 
ought to be a Party. 


Otherwiſe, if the Covenant be in 3 of a iet Right of B, | 


Hard. 181. 
R. Hard. 181. 


{ 


and allowed by a Baron, except upon a Suit by the _— 


But if 


 Afidavit, where the Loſs of the Deed i is not 


ry of Aſ- 


If the Suit be by Order of Veſtry, all of the Veſtry ſhall be Parties, | 


Vor. II. 5 0 5 1 
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(E. 2.) 
_ Muſt have 


proper Par- 
ties, Cc. 
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| ſhall be Parties. 
If the Suit be by the Aſſignee of a Legacy, the Executor ought to be a 
Party; and it is not ſufficient to ſay, that he conſented. R. Ca. (b. 277, 


Ca. Ch. 113. in Marg. 


| the Plaintiff in the Action ought to be a Party. 
But if a Man articles for x Purchaſe of Land, in his own "on and 


94. Vide Practical Regiſter in Chancery 25. 


DT HAN GE EY 
If the Suit be for a Lunatick, the Committees, as well as the Lu natick, 
R. Ca. Cb. 19. 


So, generally, a Lunatick, as well as the Committees, ſhall be a Party. 


Agreement made when he was Compos. R. Ca. Cb. 153. 
Or, the Attorney General. Ch. R. 135. 


Otherwiſe, if it be to avoid an Act done by himſelf ; for he cannot dif. | 


able himſelf. Semb. Ca. Ch. 113, 153. 

So an Ideot need not be made a Party. Ca. Ch. 152. 

If the Bill be for an Account againſt a Truſtee, all the Cz Nu que 7 2 
ought to be Plaintiffs. R. upon a Plea, 1 Ver. 110. 

If it be for Relief againſt an Aſſignment of a Bail-Bond by the Sheriff, 
i Ver. 87. 


as for himſelf, tho” it was in Truſt for another, in a Bill for Performance 
of the Articles, the Ceſtuy que Truft need not be a Party. Per Cowper, 


H. 4 Anne, between Bateman and Woodcock, 


If the Bill be for a Term, or perſonal Duty, againſt an Executor in Truſt, 


the Ceſtuy que T1 l, or the Reſiduary Legatee, need not be a Party. 


I Ver 261. 


Or, by an Heir, for Diſcovery of the Money of A. with which a Tru- 


Nee purchaſed an Eſtate, the Executor of A. need not * a Party. R. Ch. 
R. 4, 5 


Counſel mal take Care, that the Bill be brief and focting. reciting only 


the material Part of Writings, without tranſcribing them in hee verba, or 


uſing unneceſſary Traverſes, prolix Impertinence, or * of Words. 
Ord. per Cla. Rules and Orders of Chancery 93. 

The Suggeſtion, that the Plaintiff has no Remedy at Law, i Is uſually i in- 
ſerted, but not neceſſary. _ 

If a Bill be in the Digunctive, as, that A. was ſeiſed for Life, or in Tail, 
Sc. The Defendant may take it eicher may, and a Bar to the Eſtate- Tail is 
a good Plea., 1 Ver. 219. 

If the Bill contains Matter el or ſcandalous, it ſhall be expunged 

upon a Reference to a Mafter, and the Counſel ſhall pay Coſts to the Party 


grieved, before he ſhall be heard in Court. Ora. per Cla. Rules and Orders 


of Chancery 93, 4. Vide Practical Regiſter in Chancery 25. 
But, if the Maſter report the Bill not ſcandalous, he who procured the 
Reference ſhall pay Coſts. Ord. per Cla. Rules and Oraers of Chancery 


If a Bill prays Relief generally, the Court may thereupon make a De- 
cree for Relief in a particular Manner : As, if the Bill be for a Marriage 


Portion, and general Relief prayed ; if it appears that a Fine was intended 


for the Security of the Portion, the Court, without its being prayed, may 


_ decree, that a Fine ſhall be levied. R. 2 Med. 91. 


Two Bills may be filed upon one ſabpæna againſt the ſame Defendant. 


Vide Practical Regiſter in Chancery 26. 


But if the two Kills are for the ſame Cauſe, and ſo reported upon a Re- 


ference, one of them ſhall be diſmiſſed with Coſts. Vide Practical Regifter 
in Chancery 26. 


After Anſwer, the Plaintiff may diliniſs his own Bill with 20 5. Colts 
_ 1 Fer, 116. e | 


T9 % 7. 2 


But 


Where the Suit is for his Benefit; as, to inforce an 
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upon the Marriage, if that does not appear by the Bill. 


0 r 


But now v by the St. 


be taxed by a Maſter, if he diſmiſs his own Bill, or the Defendant diſmiſs 
it for want of Proſecution. 


And after a Decree the Plaintiff cannot diſmiſs his Bill. K. Ca. Cb. 40. 


* Bill of Revivoz. 


F the | Phintif or Defendant die, his Heir, or Executor, Se. ſhall have 


a Bill of Revivor againſt the Defendant, his Heir, or Executor, who 
has his Intereſt. Vide Practical Regiſter in Chan 


cery 44. 
If Huſband and Wife are Defendants, and the Huſtand die, the —— 


ſhall have a Bill of Revivor. Vide Practical Regiſter in Chance 


If a Woman be Plaintiff, and, after an Anſwer to her Bill, ſhe , 3 


the Huſband and Wife ought to have a Bill of Revivor. Vide Praical 


* in Chancery 47. 

If two Executors are Plaintiffs, and one dies, there ſhall be a Bill of Re- 
vivor. Vide Ca. Ch. 77. 
Or, if one of them marries, where her Authority ceaſed by the Will 


Ca. Ch. 57 
If Part of the Decretal Order is omitted in the Decree ſigned and in- 


rolled, the Plaintiff may revive the Suit by Bill of Revivor. R. on De- 
murer, Ca. Ch. 37. 


So a Defendant may have a Bill of Revivor as well as a Plaintiff, Abr. 
Ca. 2. 


But if the Bill be by Huſband and Wife, and after Anſwer, he dies, 
the Wife ſhall revive, or not, at her Election. Vide Practical Regi iſter in 


Chancery 47. 


If there be a Bill of . and, after a Trial directed betw-een 


the Defendants, the Plaintiff dies, a Bill of Revivor is not neceſla ry ; for 


the Bill is at an End as to the Plaintiff, and the Defendants may proceed ; 
for each of them is in the Nature of a Plaintiff. 1 Yer. 351. 

If there be a Bill againſt Truſtees and the Cuy que Truft in Fee, to 
** a Conveyance to the Plaintiff for Life, and afterwards to his Iſſue in 
Tail, and the Ceſtuy que Truft dies after a Decree for the Conveyance, the 
Truſtces may convey without a Bill of Revivor ; for the Death of one 
Plaintiff or Defendant abates the Suit only as to himſelf and a Revivor is 


not neceſſary, where nothing is to be done by the Repreſentatives of him 


who is dead. Abr. Ca. 2. 


So, if a Bill be a 


is no need of a Bill of Revivor ; for the Huſband 7" be concluded 20 her 
Anſwer. Vide Practical Regiſter i in Cbance 


So, if there be a Bill by a Feme Sole, Sx av Anſwer, ſhe marries, 


it is not neceſſary. Vide Practical Regilter i in Chancery 48. 
If Joint-Tenants, Joint-Obligees, 


of them dies after Anſwer, there is no need of a Bill of Revivor for the 
Survivor; becauſe the Intereſt ſurvives. V Fol Practical Regiſter in Chan- 
crry 47. | 

So, if an Adminiſtrator, as Guardian to an Infant Executor, ſues, and, 


pendente lite, the Infant comes of full Age, it is not neceſſary. Vide Prac- 


tical Regiſter in Chancery 48. 


a An Aſſignee, or a Purchaſer ſhall not have a Bill of Revivor for want of 
r wity. 


No one ſhall be made Party to a Bill of Revivor, who is not in n Privity. 
Ca. Ch. ot: Vide in Marg. 


3 ny A 


4 & 5 Ann. 16. The Plaintiff ſhall pay full Coſts to 


gainſt a Feme Sale, who, after Anſwer, marries, there 


Obligors, or Executors ſue, and one 
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A Deviſce ſhall not have a Bill of Revivor; for he does not repreſent the 
Teſtator, but is in Nature of a Purchaſer. Ca. Ch. 1 

If the Plaintiff dies after a Decree before Coſts taxed, no Bill of 1 
lies for r Coſts. R. upon 4 Plea, 2 Ca. Ch. 7. 

But Notice to one in the Remainder, of a Bill of Revivor, was proper, tho” 
it was not neceſſary to make * a Fw, not Ong in Privity. Ca. Ch, 
151. Vide in Marg. 

A Creditor, allowed by Order to prove his Debt, may revive, tho” he 
was not a Plaintiff originally. Abr. Ca. 3. 

A Bill of Revivor purſues the firſt Bill; for if thee be a Variance, it 
will be diſmiſſed. Vide Practical Regiſter in Chancery 4.5. 

He who revives, after Revivor ſtands in the ſame Conditioh as "his Pre- 
deceſſor. 

If a Bill of Revivor revives more than i it ought, it wil be bad. R. ou | 


© Demurrer, Ca. Ch. vo, 


If it revives the AIR Decree, which was to pay Money 8 to convey 
Land, it may ſtand as to the Perſonalty, if the Executor only revives, and 
not as to the Realty ; tho' the Demurrer be general to the Whole. Abr. 
Ca. 4 

"But any Plaintiff may be omitted in a Bill of Revivor, who was Plaintiff 
to the former Bill. D. 2 Ca. Ch. 80. 

And, if the Bill of Revivor alledges a Releaſe, by the Plaintiff omitted, 
to the other Plaintiffs, and prays an Anſwer, it is no material Variance, 


N., 2 Ga. Od. 80. 


So a Defendant, who had not 1 in his Anſwer, may be omitted. 
„ 
80 if one Plaintiff refuſes to join in Rerivor, the other ſhall revive againſt 


him and the other Defendants. Abr. Ca. 2. 


If Huſband and Wife are Defendants, and after Anſwer the Huſband 
dies, ſhe ſhall anſwer de nouo to the Bill of Revivor, or her firſt Anſwer 
ſhall ſtand, at her Election. Vide Practical Regiſter in Chancery 46. 

If an Anſwer, to a Bill of Revivor, of Part of an Order omitted in the 
Inrolment of the Decree, draws into Re-examination Matters formerly ſet- 
tled, an Order ſhall be made, that ſuch Matters be not re- examined. Ca. 


Cb. 56. 


A Bill of Revivor is not med after thirty Yau, 2 Ca. CÞ. 216. 
And a Plaintiff upon an Abatement of the Suit may have a Bill of Re- 

vivor, or an Original Bill, at his Election. 1 Ver. 463. 

e Defendant, ſerved with Proceſs upon a Bill of Revivor i in the Ex- 
chequer, does not anſwer, nor pray a Commiſſion within eight Days, the 
Proceedings ſhall be revived upon Motion. Rules and Orders in tbe Exche- + 
uw" 175 Rule 48. 


(6) Bill of Review, 


1 Reb. A FT ER the Diſmiſſion of a Bill, upon a full Hearing, and this Diſ- 


* Poſt, 
7. 5. 


miſſion ſigned and inrolled, the Cauſe ſhall not be retained, but by 
Bill of Review for ſpecial Cauſe. Vide Practical Regiſter in Chancery [1A 
Nor ſhall the Decree be reverſed, or altered, but upon a Bill of Review, | 
unleſs it be for a Miſcaſting. Vide Practical Regiſter i in Chancery 51. 
But for Cauſe apparent in the Decree it may be reviewed; as, if Land 
in Capite be all deviſed for Payment of Debts; and ſo decreed, where by 
'Staate it is void for a third Part. R. 1 Rot. 382. „ 10. 


So, 


re 
So, if the Decree be founded upon a Miſtake of the Law; for a Review 
is in Nature of a Writ of Error. R. 1 Rel. 382. J. 10. 
Or, upon a Miſtake in Conſcience, upon the Proof before the Chan- 
cellor; and that is the uſual Courſe, 1 Rol. 282. l. 35. 


Or, for Defect in the Words of the Decree. 2 Ca. Ch. 162. 
Or, for Want of Juriſdiction in the Court. 1 Ver. 292. 


And' there may be a Review of a Decree for the Plaintiff for leſs than 
was due, as well as upon a Diſmiſſion, or a Decree againſt him. Ca. 
Ch. 

5 4 Review ſhall be allowed, but for Rrive apparent in the Decree. 
Ca. Ch. 54. 

Or upon Affidavit of new „Matter ariſing ſince the Decree made; for neg- 
lecting to have Evidence, which was known to the Party, at the Time of 
the Decree, is not Cauſe for a Review. Ca. Ch. 43. 1 Ver. 166. * 
Ca. 184. 

| Moe: the Confeſſion of the Party fince the Decree. Ca. Ch. 4 

Nor, the Miſreciting of a Fact or Proof by the Decree ; * 1 is a Re- 
cord, and if the Decree be purſuant to the Fact there recited, a Review 
ſhall not be allowed. R. Ca. Ch. 54. 


Nor, till a Recognizance given to the Maſter, for Payment of the Coſts 
and Damages. Vide Practical Regiſter in Chancery 51. 

Nor, in the Exchequer till Coſts paid, and a Recognizance to petform 
the former Decree, and to pay the further Coſts; otherwiſe there need be no 
Anſwer to it. Rules and Orders in Exchequer 13. Rule 33. 

Nor, in Chancery, till he has obeyed the firſt Decree: As, if he knw. 
paid the Money, delivered Writings, or the Poſſeſſion of Land decreed : 
Yet the Court has diſpenſed with this Rule upon good Security given for 
the Payment of the Money, &c. 14 Car. 2. Ca. Ch. 42. I Ver. 117. 

But if the Decree be for the Extinguiſhment of a Right, Conveyance of 
Land, Releaſe of a Debt, Cancelling of Writings, &c. Performance may 
be deferred, by Order of Court, *till the Hearing of the Cauſe upon the 

Bill of Review. Vide Practical Regiſter in Chas $2, 


So, upon an Fffidavir, that the Plaintiff is not able to pay, and the De- 
fendant has Land in Execution for Coſts. 1 Yer. 264. 


No Time is limited for a Review, but after long Acquieſcence the Error 
ought to be apparent. 1 Ver. 287, 293. 
© Upon a Review, no Witneſs ſhall be examined to a Matter, upon which 
an Examination might have been upon the firſt Bill. Vide Practical Re- 
giſter in Chancery 53. V ide ſupra. 


It is not Cauſe for a Review, that the Suit was abated by the Death of 
the Defendant before the Decree. R. Ca. Ch. 122. 


Or, that a Fact is falſe; for there can be no new Examination after 
Publication. R. 1 Rol. 382. J. 30. Cb. R. 37. 


Or, that there was a Verdict, and a Sentence in the Eccleſiaſtical Court 
afterwards to the contrary. 1 Ch. Af 1 


No Review ſhall be allowed for him, who is not privy to the firſt De- | 
cree; Not for a Deviſee of the Plaintiff i in the firſt Bill. Ca. Ch. 123. 4A. . 2. 244 e you 8 

But where four defend for all the Inhabitants of ſuch a Place ; another 5 . 255 14- 
Inhabitant, not Party or Privy to any of the four Delradants, ſhall have a 
Review. Ca. Ch. 272. 

Nor ſhall a Review be allowed againſt him, who is no Party, or Privy. 

Nor for him, who has releaſed his Equity, before the Decree. Semb. 
Ca. Ch. 107. 


No Review ſhall be admitted after a Bill of Review ; for that ak be [97 Co. and 


infinite. 7 Co. 45. 6. * 2 Cro. 186. * R. 2 Ca. Cb. 133. 1 Ter. 135. 441. egen Alb of 
Vo I. II. P 0 


ho' Revivor ] 


53 


37 


e R v. 


Tho the firſt Bill was diſmiſſed, without Anſwer, Cc. R. 2 Ca. Ch. 133. 
Or, there be an apparent Error. 1 Ver. 417. Vide 2 Ca. Cb. 1 33. 

But a Bill of Review may be by one Defendant only, who 1s Pars} gra- 
vata. R. Hard. 50. | 

So, where the Plaintiff has no Eftate or Title, but in Equity. Herd. 50. 

80, if Truſtees have obtained Decrees, and afterwards are changed, the 
new as well as 2 22 Frufters ma) be Parties to a Review. Hard. 104. 


6. 44 —— fe aer re 


SO 22 Poſt EG gs A 56 


As to a Bill of Interpleader, Vide be. (3 T.) 


(8) Demurrer. 
(H. 1 ) When | it las, and when not. 


F F. a Bill be filed and the Defendant 2 he may demur, plead, or 


anſwer, otherwiſe all Proceſs ſhall iſſue againſt _ as if he had not 
| a eſadint may demur, if the Bill be for Relief in a Matter not proper 
for the Court; as, if a Bill of Revivor revive an Order made by the Con- 
ſent of the Plaintiff, now married and not a Party ; for her Conſent is de- 
termined. R. Ca. Ch. 77. 

8o he may demur, if the Plaintiff does not intitle himſelf to the Thing 


demanded; as, if the Huſband ſue alone, * a A to which he has no 


Title without | joining his Wife. Ca. Ch. 4 
If the Bill demand an Account of an Fiſlate from an Executor, upon a 


” Clauſe in the Will of his Teſtator, who deviſes a Moiety of the Eſtate, 
Which his Wife and Executor ſhall have at his Death, to the Plaintiff 


Ch. R 

If 12 Bill demand a Piſeovery F, a Title againſt a Deviſce, where the 
Plaintiff does not ſhew a Title in himſelf. R. Ch. R. 36. 

So, if the Plaintiff demand Things of ſeveral Natures againſt ſeveral De- 
fendants in the fame Bill, if the Defs ndants deny the Combination charged ; 
otherwiſe not. 1 Ver. 416. 

And they ought to deny Combination, without more; for more over- 
rules the Demurrer. 1 Ver. 463. 

So, if the Plaintiff ſues before Cauſe of Action ; as, if he ſues an Exe- 


ecutor for a Diſcovery of Aſſets before a Suit commenced againſt him; for 


perhaps he would. pay, or confeſs Aﬀets. Semb. Hard. 11 5. 

But it is no Cauſe for a Demurrer, that the Plaintiff ſuggeſts, that the 
Court Roll (by which the Defendant claims a Copyhold) was falſly entred 
by the Steward, tho the Defendant alledges, that the Homage had found 


the Entry to be true. 


That the Bill contains ſrandalods Matter ; for that ought t to be referred, 
and expunged. Serb. 1 Ver. 107. 


The Plaintiff cannct demur to an Anſwer tho' it draws a Matter into 


Examination, which was ſettled before by a Decree; but ought to move 


for an Order to reſtrain ſuch Examination: R. Ca. Ch. 56. 


do the Defendant cannot demur, if he is in Contempt, or anſwers by 
Commiſion. 


(H. 2.) How 
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Which will be no Impediment to a new Bill. 


the Exchequer 
Ord. per Cla. 


Ooſts. 


(H. 2.) How put into Court, Se. 


A Demurrer may be put into Court upon a general Dedimun. 
Or _ the Hand of Counſel only, without Commiſſion, or in Perſon. 
Ord. per Cla. Rules and Orders of Chancery 96. 

But after an » Attachment with Proclamation, it ſhall not be received with- 
out Leave of the Court, upon Motion and Satisfaction for the Delay. Org. 
per Cla. Rules and Orders of Chancery 99. Nor after Motion for Time to 


anſwer. 


vet all Contempts being pardoned by a General Pardon, a Demutrey was 
allowed after Proclamation return d. Ca. Ch. 238. 


A Demurrer ought to ſhew the Caufes, for which it is demurred: Ora. 
per Cla. Rules and Orders of Chancery 97. | 


| Yet a Bill may be diſmiſſed, at the Hearing, for Cauſes not ſhewn upon 
the Demurrer, upon Payment of Coſts for the Cauſes over- ruled. Vide 
1 Ver. 78. Vide Practical Regiſter in Chancery 133. Vide Rules and Orders 


of Chancery 97. 


Otherwiſe, if the Defendant had not demurred, but only pleaded. Vide 


1 Per. 78, 79. 


There cannot be a Demurrer to a Subpana ' in the Nature of a Scire Eu- 


cias; for a Subpæna is no Record, Ca. Cb. 50. 


Nor to an Anſwer, which would cauſe a Re- examination of Matters be⸗ 


fore ſettled. Ca. Ch. 56. 


The Plaintiff, within eight Days after a Demurrer; may amend his Bill, 
upon Payment of 205. to the Defendant's Clerk. Vide Practical Reg! iter 


in Chancery 133. 


Or he may diſmiſs his Bill upon Payment of 40 f without Motion; TE 
Vide Practical Reg! er in 
Chancery 133. 


So by Order in the Exchequer, if the Plaintiff within two Days betete 
the Time fixed for Hearing, gives Notice to the Defendant that he admits 
the Demurfer, and pays 20 s. Coſts, the Defendant ought not to have it 


heard. Vide Rules and Orders in Exchequ er 3. Rule 11. 


reply to the 
ut Coſts; otherwiſe the Defendant 
Vide Rules and Orders in Exchequer 5 


So, if the Plaintiff, in ſuch Time, gives Notice that he will 
Plea, he may reply within a Week > gn 

ſhall be diſmiſſed with 30 6. Coſts. 
Rule 11. 


If the Plaintiff in Chancery does not arheid or diſmiſs * Bill, the De- 


fendant ſhall enter his Demurrer with the Regiſter, to be ed in Court 
within eight Days after the filing, otherwiſe it will be diſallowed ex curſu, 
as for Delay, and the Plaintiff ſhall have a 8 for another Anſwer, 
and 40 5. Coſts. Vide Rules and Orders of N 97. Vide Practical 
Regiſter in Chancery 134. 

After ſuch a Diſallowance, it ſhall not be argued without Motion and 
Leave of the Court. Vide Rules and Orders of Chan 


If, upon Debate the Demurrer be allowed, the Bil hatl be diſmiſſed 
with Coſts. Vide Practical Regiſter in Chancery 133, 4.—So, YT Order in 
Vide Rules and Orders in Exchequer 4, 5. Rule g 

But there ſhall be no Coſts, if the Demurrer comes in ut: 


7 Dedi mus, 
Vide Rules and Orders of Chancery 96. 1 Ver. 282. Vide 
Practical Regiſter in Chancery 134. 


If a Demurrer, or Plea be allowed to Part, the Plaintiff hall pay 395: 


11 


Ce. Ch. 41. 


ſub pede fgilli. 
But Outlawry in the ſame Cauſe for which Relief is prayed, is no o Plea, 


but ſhall be diſallowed of Courſe, as for Delay, 


Practicul Regiſter in Chancery 277. 
So, by Order in the Exchequer, if a Plea of Outlawry be admitted, or 


take out a no Subpæna to anſwer his Bill. 


.. 
If a "ER be n the Defendant ſhall pay 5 Marks for Coſts, 


Ord. per Cla. Rules and Orders of Chancery 96. Vi de Pratt cal Regiſter in 
Chancery 133. 


So, if it be overcniled for the Cauſes alledged, tho' the Bill be diſmifled 


for another Cauſe. Ord. per Cla. Rules and Orders of Chancery 97. Vide 


Practical Regiſter in Chancery 133. 
So by Order in the Exchequer,” if it be over-ruled, or not ſet down before 
the Saturday ſey'night after it is put in, the Defendant ſhall pay 40s. and 


rejoin gratis, and join in Commiſſion. Vide Rules and Orders in Exchequer 4. 


Rule 9 
Or "if the Defendant two Days before the Time fixed for the Hearing 


his Plea or Demurrer, anſwers and gives Notice thereof to the Plaintiff's 
Attorny, he ſhall pay only 205. Colts, Vide Rules and Orders in Exche- 
quer 5. Rule 


9 
If the Demurrer be long and frivolous, the Court orders the Defendant to 
5 J. for Coſts, and that no Pleading be afterwards received under the 


pay 
d of the ſame Counſel. 


If the Demurrer be for want of Title, and the Defendant aner to 
ſeveral Parts of the Bill, he thereby over-rules his Demurrer. Semöb. 
1 Fer. go. 

If the Demurrer be for want of Firtics, where the Bill is for a Diſcovery 
of other Partics concerned in Intereſt, it will be over-ruled, 1}, er. 9 5. 


'O Plea, 


0. 1.) What is a good Plea, and What not. 


T HE Defendant may plead to the Bill; 

To the Juriſdiction of the Court ; as, that the Nepal duel FTE 
4 County J and the Suit is for Land tbere, or Matters local. Semb. 
Vide Franchiſes, (D. 9 

But when only one Party dwells there, or it be for a T hing perſonal, it 

1s no Plea. Ca. Ch. 41. 

Ss it is no Plea, that the e fiy * Gundauer 5 in all Cauſes in Tow 
or Equity, .where a Scholar is a Party ; for that does not extend to Matters 
of meer Equity. R. 2 Vent. 362. | 

To the Diſability of the Plaintiff; as, that be is e ; and 


that ſhall be wy under the Seal of the Ordinary. Vide Practical Regiſter 


in Chancery 277, 8. 
That be is outlawed in cater Cauſe; and the 8 ſhall be ſhewn 
Vide Practical Regiſter in Chancery 276. 


purſue his Proceſs for other Anſwer, and 5 Marks Coſts. Ord. per Cla. 

Rules and Orders of Chancery 97. Vi ide Pracpical Regiſter in Chancery 277. 
And when Outlawry in another Cauſe is reverſed, the Plaintiff upon 

Payment of 20 5. 0 ihe: Defendant ſhall take a Subpana againſt him to an- 


* the ſame Bill. Ord. per Cla. Rules and Orders of Canes 98. 


allowed, and the Outlawry be reverſed, the Plaintiff paying the Coſts, ſhall 


Vide Rules and Orders in Ex- 
r yn Rule 1 10. 


and = Plaintiff ſhall 
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If one Defendant pleads Outlawry in | the Plaintiff, it is good ah fat 
himſelf. Ca. Cb. 3. 

Outlawry of an Executor is no Plea to a Suit as Executor. 1 Ver. 184. 
So a Defendant may plead Another Suit depending in the ſame, or another 


Court for the ſame Cauſe. Ord. per Cla. Rules and Orders of Chancery 98, 


99. Ca. Ch. 241. 

Or, Another Bill dif; niſſed for the ſame Cauſe. Vide 1 Fer. 3 10. 

Tho the Decree for the Biſmiſſion be not ſigned, or inrolled. 1 Ver. 310. 

In the Exchequer, if the Plaintiff admits this Plea of a former Suit de- 

pending, he ſhall pay 40s. If it is allowed on the Hearing by the Court, 
31. Coſts. Vide Rules and Orders in Exchequer 6. Rule 13. 

If there be another Suit for the ſame Cauſe at Common Law, the De- 
fendant may move, that the Plaintiff may make his Election at a Day to be 
fixt by the Court, Where he will proceed, 

So the Defendant may, in Chancery, plead mn Suit di miſſed in the 
' Exchequer for the ſame Cauſe. Vide Ca. Ch. 15 5, 6. 

_ Otherwiſe, if the Diſmiſſion was, without Prejudise in Law, or Equity. 
KR. Ca. Ch. 156. 

A Plea of a former Suit ought to ſhew, that the Defendant was ſerved 
with Proceſs, or appeared. Abr. Ca. 39. 


But to a Bill by A. againſt B. for a Forecloſure, a former Bill in the 


Exchequer by B. fir Redemption, is no Plea. 1 Ver. 220. 


A Plea of former Suit ſhall be without Oath ; for it ought to be referred 


to a Miſter, whether there be ſuch a Suit. 1 Per. 332. 


And it need not aver, that the former Suit is depending ; for it ſhall be 
referred, and if ſet down to be argued, is admitted. 1 Yer. 332. 


So a Defendant ſhall plead the Statute of Limitations. Vide Practical | 


Regi er in Chancery 279. 


Fe. the Privilege of the Univer ity to have Conuſance of Pleas, Ca, Ch, 
Vide 2 Vent. 362. 


57 bat the Bill requires an Anſwer to a Matter, which ſubjetts the Defen- 


dant to a Penalty, or accufes him of a Crime. 1 Per. 109. 


So if the Bill be for a Redemption, upon -a Suggeſtion, that 4. conveyed 
to the Father of the Defendant in Mortgage, who agreed to make a Defea- 


ſance; a Plea, that the Land was ſettled in Marriage on the Defendant, for 


a Conſideration uu without Notice of ſuch Agreement, is good. R. Ch. R. 9. 
So a Defendant ſhall plead, to a Bill for Diſcovery of a Title, That he 7s 


4 Purchaſer for a valuable Confideration, without Notice of the Plaintiſf's 
Incumbrance. 2 Vent. 361. Vide Poſt, (41.3 3, 4.) 


And need not ſhew for what Conſideration. R. Ca. Ch. 34. R. Hard. 5 10. 

So it need not mention the Time of the Purchaſe. R. Hard. $10, 

But if the Plea does not add, that be was a Purchaſer, without Notice, it 
is bad. R. 2 Vent. 261. Semb. 1 Ver. 179. 

And, without Notice at the Time of the Purchaſe, is not ſufficient, with- 


out fayi ing, that he bad no Notice when the Conveyance was executed. R. Ca, 
Ch. 34. | 


And Notice ſhall be by way of Anſwer, not by Plea. . R. 2 Ca. Ch. 161. 


So, if a Defendant pleads a Settlement after Marriage, purſuant to an 


Agreement before, the Plea ou ght to ſhew what the Wa Was. 
1 Ver. 139. 


If the Defendant Phath, that he is a Purchaſer, bona fide, vit houi No- 


tice, and denies the Fraud alledged in the Bill, it is not good, unlefs he | 


* to the Fraud. 1 Ver. 185, 
8 he does not ſhew the Vendor ſeiſed and poſe, it is bad. 1 Fer. 
24 
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If ke pleads it to more than was ſettled for what is then due, it will 


be bad. Vide Ch. R. 143. 


So to a Bill by an Executor for an Account of the Profits of an Eſtate 


pur auter vie, the Defendant may plead, That the Teſtator permitted him to 


take the Profits fer a Debt, upon which he entred, and, the Te ſtator being 
dead, has Title as Occupant, R. 2 Vent. 364. | 
So to a Bill for a Diſcovery, the Defendant ſhall plead, -H tohat be 
knew was only as Counſel, Arbritator, &c. R. Ca. Ch. 277. 
So the Defendant may plead, that he being a Mortgagee, upon hearing of | 
prior Incumbrances, purchaſed an Eſlate prior to the Plaintiff's, with an 
Offer to aſſign, on Payment of the N due upon both. R. Ca. Ch. 150. 


Vide Poſt, (4 A. 10.) 


So, if a Mortgagee takes a prior Eſtate in Fee, be ſhall not be "I to 


| make Diſcovery. D. Hard. 173. 


Otherwiſe, where he purchaſes other Incumbrances. R. Hard. 172. 
So, for a Defendant to a Bill for Diſcovery of the Goods of a Bankrupt, 


it ſhall be a good Plea, That he purchaſed them bona fide, for a valuable 


Confideration, before a Commiſſ ton, and before Notice of the Bankruptcy. 
R. 1 Fer. 25. 

But to a Bill to be relieved from a Bond for the Balance of an Account, a 
Plea, that the Account was ſtated with his Teftator, and the Vouchers delivered 
up, and a Bond given r the * was over- ruled. Ca. Ch. 262. Vide 


Pot, (2 A. 3.) 
Bill for an Injunction to an Action for Waſte, becauſe the Waſte al- 


| ledged was an Improvement; Plea of the Statute of Glouceſter, which al- 
lows an Action for Waſte againſt the Leſſee, was over-ruled. Ch. R. 135. 


Bill for Money ſecured by Mortgage, and alſo by Bond; Plea, that the 
Plaintiff, in an Action at Law the ſame Bond, Was nonſuited, is not 
good. Vide 1 Ver. 77, 8. 

Bill for Relief againſt a Policy, to pay without Abatement, if A. died 
before M; Plea, that A. did die before, over-ruled. R. 2 Ver. 10. 

Bill to be relieved againſt a Verdict at Law; Plea of the Verdict and 

Judgment, and that the Matter is conuſable at Law, and the Plat ntif did 


there infiſt upon it, over-ruled. R. 2 Ver. 146, 155. 


Bill for an Account of Goods ſold by the Sheriff upon an Execution 


at an under- value; Plea, that they were offered to the Plamtif at the joe 
Value, is mw. R. Ch, . 111. 


0. 2. J How put into Court, Ge. 


A Plea may be put in upon a General Dedimus. 
Or under the Hand of Counſel only, if it be to the Juriſdiction, or to the 


Diſability of the Plaintiff. Ord. per Cla. Rules and Orders of Chancery 96. 


The Plea ſhall be put in upon Oath of the Defendant. 2 Ca. Ch. 208. 

But if the Matter of the Plea appears upon Record, it is not neceſſary; 
and therefore, a Plea of Outlawry ſhall be without Oath. Ca. Ch. 237. 
Vide Practical Regiſter in Chancery 274. 

After an Attachment with Proclamation, no Plea ſhall be received with- 


out an Order of Court. Ord. fer Cla. Rules and Orders of Chancery 99- 


Vide Pradtical Regiſter in Chancery 274, 5. 


Privilege of the Univerſity to have Conuſance of Pleas ſhall be pleaded 
without Oath. Ca. Ch. 237. 


So a Plea muſt be averred ; otherwiſe it will be over-tuled, in the Exche- 
quer. Hard. 160. 


So 


CH A „% & & Tr 
So 1 Plea ſhall not be allowed, where the Hafenamt! is in Cons 
tempt, or anſwers by Commiſſion. 
So a Defendant who Po. Ongar to 3 85 a Fact, not covered by 
Plea, or which ſupports his Plea. 3 
my Pleas to the urillicton, or upon 12 Fb of the Bill, shall be 
determined in Court. Ord. per Cl. Rules and Orders of Chancery 97: Vide 
ractical Regiſter in Chancery 282. 
5 A Plea 12 urfldtetien, or founded upon the Subſtance of the Bill, 
ſhall be entred by the Defendant with the Regiſter, within eight Days, to 
be argued. Ord. per Cla. Rules and Orders of Chancery 97. 
A Plea to the Diſability the Plaintiff within eight Days after filing ſhall 
enter with the Regiſter to be argued, if he thinks it proper; and if he 
does not do it, the Defendant of Courſe ſhall take out Proceſs for five Marks 
Coſts. Ord. per Cla. Rules and Orders of Chancery 9 8. Vide Practical 
Regiſter in Chancery 277. | 
A Plea of another Suit depending, ſhall be referred to a Maſter ; and if 
the "Plannif does not procure his Report within one Month, his Bill ſhall 
be diſmiſſed with ſeven Nobles for Coſts. Ord. per Cla. Rules and Orders 
of Chancery 98. Vide Practical Regiſter in Chancery 281. 
If the Report be againſt the Plaintiff, he ſhall pay five Pounds for Coſts. 
Ord. per Cla. Rules and Orgers of Chancery 98. Vide Practical Regiſter 
in Chancery 281. 
If a Plea be allowed upon the arguing, the ordinary Coſts againſt the 
Plaintiff are five Marks. Ord. per Cla. Vide Rules and Orders of Chancery 98. 
But if the Plea comes in upon a Dedimus, tho' it be good, the Defendant 
ſhall not have Coſts. Org. per Cla. Rules and Orders of Chancery 96. 
Vide Practical Regiſter in Chancery 134. 


the Subſtance of the Bill, to be entred with the Regiſter, within eight 
Days, it ſhall be diſallowed of Courſe, as for Delay; and the Plaintiff ſhall 

take out Proceſs for other Anſwer, and 405, Colts. Ord, per Cla. Rules 

and Orders of Chancery y. 

And+ſuch Plea ſhall not be afterwards debated without the Order of the 

Court, upon Motion. Ord. per Cla. Rules and Orders of Chancery ꝙy. 

If the Plea be over-ruled upon the arguing, the Defendant ſhall pay five 

Marks Coſts. Ord. per Cla, Rules and Orders of Chancery 96. 

But the Court may order, that the Defendant ſhall not pay Cola. Ca, 

Ch. 41. 

Or, that the Plea be over- ruled, but that the Plaintiff ſhall not proceed 
farther than Anſwer, without Leave of the Court. Ca. Ch. 262. 


Or, that the Defendants do anſwer, and their Plea to be conſidered at the 
Hearing of the Cauſe. Ca. Ch. 13. 


by the Defendant by the Saturday ſev'nnight after it is put in, or be over- 
ruled, it ſhall be diſallowed, and the Defendant ſhall pay 40 s. Coſts, and 


Orders in Exchequer 4. Rule . 


If a Plea, in Chancery, be not ſet down, but the Plaintiff replies, and the 


Defendant ; Joins in Commiſſion, and the Cauſe i Is heard, the Plea 1 is waived. 


Plaintiff replies to it generally, he admits the Plea good, if the Fact be 
true. 1 Ver. 72. 


Ouſter. 1 Ver. 
| £1 If 


If the Defendant does not procure TR Plea to the Juriſdiction, or upon 


So by Order in the Exchequer, if the Plea or Demurrer be not ſet down 


after his Anſwer. ſhall rejoin gratis, and join in Commiſſion. Rules and 


If the Plaintiff does not ſet down the Plea, nor the Defendant, but the 


If the Plea be in Abatement, and d difallowed, there ſhall be a Reſpondes 


If in Bar, be it allowed or diſallowed, it ſhall be peremptory. 1 Yer. 73. 

Or there may be an Order, that it ſhall ſtand for an Anſwer, ſaving juſt 
Exceptions, upon which the Plaintiff ſhall reply, and the Defendant. ſhall 
prove the Fact of the Plea, Vide Practical Regiſter in Chancery 283. 


(C) AnlWer, 
(K. I.) When it ſhall be filed. 


] F the Defendant does not demur, or plead, he ſhall anſwer to the Bill. 
If the Plaintiff give a Rule to the Defendant upon the Day after Coſts 
Day to make Anſwer, the Defendant ſhall anſwer within 7 Days afterwards. 
| Vide Practical Regiſter in Chancery 8. | 1 
| 8 Other wiſe he ſhall have Time to anſwer till the End of the Term. Vide 
ER, Practical Regiſter in Chancery q. Ds 
| 8 And, if the Subpæna was returned upon the laſt Return in Term, till 
the Beginning of the next Term. Vide Practical Regiſter in Chancery g. 
But if it was returned at any other Return than the laſt, the Defendant 
ſhall anſwer within ſeven Days, tho' there be not ſo many within the Term, 
for the Chancery is always open, and tho' no Rule be given. Vide Prac- 
tical Regiſter in Chancery q. 1 1 Eh 
So, if it be returned on a Day certain, tho' it be the laſt Day in Term. 
Or, if it be returnable immediatè, tho' ſerved on the laſt Day of the 
Tem. | ins el: 
Yet if the Defendant takes out a Commiſſion, for the taking of his 
Anſwer in the Country, as he may of Courſe, he ſhall have Time till the 
Day after the firſt Coſts Day in the next Term; or, in Trinity Term, *till 
the Day after the ſecond Coſts Day. Vide Practical Regifter in Chancery 10. 
So he may have longer Time, upon Motion and Afidavir, that he can- 
not anſwer, without a Sight of Writings, which are twenty Miles diſtant 
in the Country. Vide Practical Regiſter in Chancery 9g. 
Or, without Conference with others concerned. Vide Practical Regiſter 
in Chancery 9. 5 „„ 
But if he have Time granted him to anſwer, when he is in Contempt; 
the Proceſs for Contempt proceeds, without a ſpecial Order. 1 Ver. 104. 
Buy Order in the Exchequer, every Defendant ſhall file his Anſwer in 
— 85 eight Days after Appearance, if the Bill was filed in Term, or within two 
7 Days after, if he does not pray a Commiſſion (by Entry under his Ap- 
ry returnable the next Term. Vide Rules and Orders in Exchequer 
= „ 2 If he lives fifteen Miles diſtant from London, and the Appearance be upon 
1 the firſt Return of Eaſter or Michaelmas Term, the Commiſſion ſhall be 
1 | gr before the End of the Term. Vide Rules and Orders in Exchequer 


(KK. 2.) How it ſhall be made. 


The Anſwer ought to be under the Hand of Counſel, who ought firſt 
to peruſe it. Vide Practical Regiſter in Chancery 6. Vide Rules and Orders 
T gd 
It ſhall be ſuccinct, and not ſcandalous. Vide Practical Regiſter in Chan- 
cery 6, Vide Rules and Orders of Chancery 93. PINE” 5 


It 


r 
99 


anſwer. 


nies, it ſhall not prejudice the Huſband. 


S. 27. Vide Practi cal Regiſter in Chancery 22. 


S e 
It muſt confeſs, avoid, deny, or traverſe all the material Parts of the 
Bill. Vide Practical Reg Aer in Chancery 6. 


It muſt be direct as to the Act of the Defendant himſelf, charged to 
be done within 7 Years, without faying, To his remembrance, or, as he be- 


lieves, unleſs the Court, upon Exception, fees Cauſe to dif] enſe with ſo 
; Ord per Cla. Rules and Orgers of Chancery 99. Vide 


ofitive an Anſwer. 


Practical Regiſter in Chancery 7. 


Yet, that be did not receive more, to his Remembrance, was allowed. 


1 Ver. 470. 

It muſt be without Evaſion ; as, the Receipt of 100 J. &c. ſhall not be 
anſwered literally ; but the Defendant ſhall ſay, that he did not receive any 
Part, or, that he received ſo much, and not the Reſidue : For he ought to 
traverſe the Subſtance, viz. the Receipt. Ord. per Cla. 
of Chancery 100. V. ide Practical Regiſter in Chancery 8. 

So, if a Fact be charged with divers Circumſtances, he ſhall anſwer to 
the Fact alledged ; and it is not ſufficient to deny that he did it, with ſuch 
Circumſtances, which is a Negative pregnant. Ord. per Cla. Rules and 
Orders of Chancery 100. Vide Practical Regiſter in Chancery 8. 

Bill to make a Settlement, and diſcover Incumbrances upon the Land to 


be ſettled ; if the Defendant denies_the Agreement to make a Settlement, 


yet he ſhall anſwer to the Incumbrances immediately, without anſwering to 


the Incumbrances upon Interrogatories after it is determined, whether he 


agreed, or not. R. 2 Vent. 357. 


Bill in the Excheguer for Tithes, if the Defendant by Anſwer, and not 
by Plea, inſiſts upon a Diſcharge by a Modus, he ought to anſwer to the 


Quantities and Values and what Lands he has, and it ſhall not be referred 


to an Examination by Interrogatories. R. Hard, 1 30. 


If the Bill * againſt Huſband and Wife, they may anſwer ſeverally. 


2 Cs. Ch. 29, 


But the Rh of the Wife is nothing worth, if the Huſband does not 
% 

And if the Anſwer of the Wife confeſſes that which the Huſband de- 
2 Ca: Ch. 39. 


If a Bill is bronght againſt a Jew, he ſhall be ſworn 1 che Penta- 
teuch in the Preſence of the Plaintiff's Clerk. 1 Ver. 263. 


A Defendant beirg ſurprized in his Anſwer, before Replication, upon a 


Certificate and an Afidavit of Notice, ſhall be allowed to amend the 


Miſtake. Ca. Ch. 29. 


So after a Compromiſe of the Cauſe, the Bill and Anſwer may, * Con- 
ſent, be ordered to be taken off © File. 1 Ver. 189. 


(K. 3.) Anka by 8 


The Defendant may take out a Commiſſion, to take his 1 in u che 
Country, of Courſe, without Motion, or Afedavit ; Vide the Form, Weſt 


And.it was uſual to incloſe a Copy of the Bill in the Commiſſion, Vide 
Practical Regiſter in Chancery 72. 


But now by the St. 4 & 5, Ann. 16. No Copy, Abſtract, or Tenor of 


5 any Bill in Equity ſnall go with the Dedimus, or Commiſſion for taking the 


Defendant's Anſwer ; and in Lieu of it the A Clerks in all Cauſes ſhall 
take, to their own Uſe, the whole Term-Fee of 3 5. 4 d. and the whole 


Fee for all ſmall Writs made by them. 


But a Commiſſion ſhall not be allowed, after an Attachment with Pro- 


Hang noted, without Motion upon an Affidavit, that the Defendant 
Vor. I R 


Rules and Orders 


; is 


61 


* Vide fra 
* 5 Ann, 
1 
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is fick, or other ſpecial Cauſe ; or without the Aﬀent of the Plaintiff. 


Vide Practical Regiſter in Chancery 78. 6. 

Nor after Time allowed for taking the Anſwer by reaſon of the Abſence 
of Writings, &c. 

Nor after an Anſwer formerly taken upon Commiſſion. Ord. ber Cla 
7 ide Rules and Orders of Chancery 99. / ide Practical Regiſter in Chancery 77. 

And by an Order in the Exchequer, a Defendant who anſwers by Com- 
miſſion ſhall not demur, or give a dilatory Plea, without Order of Court 
upon Motion. Rules and Orders in Exchequer 4. Rule 7. 

So, if the Defendant prays a Commiſſion, and does not take it out, 


until three Weeks before the next Term, (other than Trinity Term,) the 


Plaintiff may take out Proceſs of Contempt. Rules and Orders 1 in Exchequer 


. Rule 6. 
The Commiſſioners muſt adminiſter the Oath to the Defendant, and re- 


turn the Commiſſion with the Anſwer ſigned by the Defendant, and the 


* Bill incloſed in the Commiſſion, thereunto annexed, and Ggned by the 
Commiſſioners, in this Form, Cop? - og C. in Com. E. 2* die M. Ge. 


coram nobis, Ge. 
The Commiſſion ſo returned ſhall be delwered to a Maſter in Chancery 
by one of the Commiſſioners ; or by ſome other Perſon, who ſhall take an 


Oath, that he received it from one of the Commiſſioners, and has not fince 


opened it. Vide Practical Regiſter in Chancery 79. (which mentions the 


Delivery to be to the Six-Clerk, or his Deputy.) 


If the Defendant puts in a Plea and Anſwer by Commillion, and the 
Commiſſioners return, that a Reſpons Capt” fuit, &c. it ſhall be rejected, 
but without Coſts; for it was the F ault of the Commiſſioners. 2 Ca. 
Ch. 208. 


If the Commiſion i is only to take the Anſwer, the Commiſſioners can- 


not take a Plea, or a Demurrer. 1 Ver. 27 5. 

But if the Commiſſioners return an Anſwer annexed to the Commiſion, 
and ſay, Turat Fara wa Tenorem Commiſſionis annex', it will be well, tho 
Executio hujus Commi ſionis, Gc. be omitted. 1 Ver. 41. 

After Anſwer, but not before, the Defendant may move that the Plaintiff 
may make his EleCtion to proceed at Law, or in n for he ought not 
to ee. in both. I Ver. 103, 

ut he may proceed at Law for the Recovery of the Land in TOO. 
and for an Account of the Profits in AIRY I Ver, 105. 


(L) Exceptions, 
(L. 1.) When delivered, Sc. 


F the Anſwer is inſufficient, "the Plaintiff may deliver Exceptions in 
Writing to the Counſel, who figned the Anſwer, or to the Defendant's 


_ Clerk. Ord. per Cla. Rules and Orders of Chancery 101. Vide Practical 


Regifter in Chancery 171. 

The Exceptions al be delivered the Term, in which the Anſwer was 
filed, or within eight Days after that Term. Ord. per Cla. Rules and Or- 
ders of Chancery 101. Vide Practical Re iter in Chancery 171. 

And if the Anſwer was filed in the V 


Chancery 101. Vide Practical Regiſter in Chancery 171. 

Or, upon Motion, the Court will give Time to deliver Exceptions after- 
| wards. Vide Prodiical We in 288 171. | 
| : Ml 


acation, within eight Days after 
the Beginning of the next Term. Ord. per Cla. Rules and Orders of 
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In the Exchequer, by Rule, the Exceptions ſhall be delivered within 
four Days of the Term next after the Anſwer, and ſhall be entred to be 
heard by the Court upon the Saturday ſev'nnight following. Rules and 
Orders of Exchequer 6. Rule 14. 
And an Anſwer in the Vacation, after the ſetting down of Cauſes, ſhall 
be reputed an Anſwer of the Term enſuing. Vide Rules and Orders in 
Exchequer 7. Rule 14. 5 = 

But, in Chancery, if there is a Plea to Part, and an Anſwer to Part, the 
Plaintiff ſhall not take Exceptions to the Anſwer before the Plea is argued. 
1 Yer. 344. | „ | 

If . within eight Days after the Delivery, ſatisfies the Plain- 
tiff that the Exceptions are frivolous, he may waive them. Vide Rules and 
Orders of Chancery 101. Vide Practical Regiſter in Chancery 171. 
Or, the Defendant within the fame Time may amend his Anſwer, or 


agree that he will amend it, upon Payment of 20 5s. Coſts. Ord. per Cla. 
Rules and Orders of Chancery 101. Vide Practical Regiſter in Chancery 


Day of Hearing, on Payment of 20 s. Coſts, Vide Rules and Orders in 
Exchequer 6. Rule 14. | = . | | 
If the Plaintiff does not waive, nor the Defendant amend, the Plaintiff 
ſhall move the Court, that the Exceptions may be referred to a Maſter. 
Vide Rules and Orders of Chancery 101. Vide Practical Regiſter in Chan- 
cery 171,—In the Exchequer, they ſhall be ſet down to be heard by the 
Court, on the Saturday ſev'nnight. Vide Rules and Orders in Exchequer 6. 
Rule 14. | 8 ; 2) 
If the Exceptions are delivered in Vacation, the Defendant ſhall have 
Time to amend till the fourth Day in the next Term, unleſs he be haſtened 
„„ To. er „ 

If the Maſter reports the Anſwer good, the Plaintiff ſhall pay 40. Coſts. 
Ord. per Cla. Vide Rules and Orders of Chancery 101. Vide Practical Regiſter 
in Chancery 171.—80 in the Exchequer, if the Court allows the Anſwer to 
be good. Vide Rules and Orders in Exchequer 7. Rule 14. 


ſwer. Ord. per Cla. Rules and Orders of Chancery 102. Vide Practical 
Regiſter in Chancery 172.—In the Exchequer, if the Court adjudges the 
Anſwer inſufficient, the Defendant pays 3 J. Coſts. Vide Rules and Orders 
in Exchequer 6. Rule 14. 85 5 | 

And the Plaintiff ſhall have a Subpæœnæ for the Coſts, and the other An- 
ſwer ſhall not be received 'till the Coſts are paid. Vide Practical Regifter in 


2 * « 9 5 * . 2 a 1 oc L's 2 2 2 A 4 F 5 2 * — 

: 8 e e Sr LAI n (=. "Ws — oe RE . LA AI ds 0 2 * 25 Y Kh a wa „ Be Foo JE Bs 1 p PPP 

8 ( 7 Sd pO 8 * 2 * a_ - 7 Le . 1 oF PS. R r F EAI 3 A Kd 

Cod ga : , 7 * 0" IR 2 T ˙ Ryo 8 2 — ig > 3 - 1 8 e r 2 . * . 22 E "yer - ee - 

* n * e - 7 2 2 w 4 l . * * 5 2 + s a os OS ww =5 * 2 4 * 1 „ 4 bf * 43s - r Crs ns PF. 2 = Ly 
n PR 75 : e þ / Rs 2» 7 EE IS Mb 3 r Wi So it ber EE Sg „ oo EIS n * „ ES - is 
. . Hes = , . . e OO RnLt 25 oa PF 3 o RPE anti 3 n ee Bane tf OR OE Is., „I or ER . 3 . > — n k ae | 

SL, 5 . . * LITE n N F . TE BL 4 . Fe; — N * r r N 3 FFT > . 1 n 5 "WAS — — n * by N 7 

5 „ ef ae eo 96 0 P 4 55 n n Ix. 8 . ei INE E. >; * R * . c r „ ſeg © 
. 1 F * 4 0, 22 n 2 — Y — os N. 7 5 0 
8 1 Rs SSR IR Es 3 W „„ 0 8 Wok 
F . 8 LOH e 3 * — f 5 : ö ö 
* „ ” " „ une 4 * 2 —— * 1 * 1 5 
— at ; 1 * * 7 * 


in 8 Days, (unleſs he takes out a Commiſſion to take his Anſwer,) and 
ſhall rejoin gratis, and join in Commiſſion to examine Witneſſes: Vide 


Rules and Orders in the Exchequer 7. Rule 14. 

the Points excepted to, tho' more than the Bill contained, unleſs he excepts 

to the Report. Ca. Ch. 60. 

If the ſecond Anſwer be reported inſufficient in the Points excepted to, 
the Defendant ſhall pay 3 J. Coſts. Ord. per Cla. Rules and Orders of 

Chancery 102. Vide Practical Regiſter in Chancery 172. 


And the Plaintiff upon Motion, ſhall ſtay all Proceſs againſt him, for 
not anſwering to any Croſs Bill, until eight Days after the Defendant has 
made a ſufficient Anſwer, | x 


- 


And 


171.—In the Exchequer, the Defendant may amend two Days before the 


If he reports it inſufficient, the Defendant ſhall pay 40 s. Coſts, or, if 
the Anſwer was taken by Commiſſion, 50s. and ſhall make further An- _ 


Chancery 172.—In the Exchequer the Defendant ſhall give another Anſwer 


If the Anſwer be reported inſufficient, the Defendant ſhall anſwer to all 
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F 
And the Plaintiff ſhall proceed with his Proceſs for Contempt iu the 


Defendant, and need not begin with a Subpzna de novo. Ca. Ch. 238.— 
So, in the Exchequer. Vide Rules and Orders in Exchequer 7. Rule 16. 


If, after an Anſwer is reported inſufficient, and upon Exceptions is held 
bad by the Court, another Defendant our the ſame Anſwer, it ſhall be 


diſallowed. I Ver. 74. 


In the Excbequer, if the ſecond Anſwer be adjudged inſufficient, the 
Defendant ſhall pay double Colts, Viz. 61, Vide Rules and Orders in Ex- 
chequer 7. Rule 1 5. 

In Chancery, if the third Anſwer be reported inſufficient, the Defendant 
ſhall pay 4 J. for Cofts. Ord. per Cla. Rules and Orders of Chancery 102. 
Vide Practical Regi er in Chancery 172.— In the oi: ag 9 /. v:Z. treble. 
Colts. 

If the fourth Anſwer, he ſhall pay 5 J. and ſhall be . upon in 
terrogatories, to the Points excepted to, and be committed until he makes 
a full Anſwer, and pays the Coſts. Ord. per Cla. Rules and Orders of 
Chancery 102. Vide Practical Regiſter in Chancery 172.—In the Exchequer, 
he fhall-pay ſuch Coſts as the Court ſhall think fit, and ſhall be com- 
mitted, and examined upon Interrogatories. V ide Rules and Orders in Ex- 


| chequer 7. Rule 15. 


But, in Chancery, upon a Plea over-ruled, and three inſufficient Anſwers, 


the Defendant ſhall not be committed to be examined upon Interrogatories. 


Ca. Cb. 279. 


When the Defendant is to be examined upon Interrogatories, his Counſel 


ſhall ſee them, before the Examination, but ſhall not have a Copy. Per 
Cur' upon Motion. Ca. Ch. 66. : 


And the Defendant ſhall have Counſel attending in the next Room, 


when he is examined, for his Advice in Point of Law, if needful. Ord 
upon Motion, Ca. Ch. 66. 


If the Maſter reports the Anſwer infallicient, when it is good, Excep- | 
tions may be taken to the — Vide Pf (W. 3 - 


00) Caute heard upon Bill and Anſwer. 


F the Anſwer be ſufficient, the Plaintiff ought to be well adviſed, 
whether he can have a Decree, without other Proof. Ord. per Cl. 


| Rules and Orders of Chancery 100. 


If the Cauſe be heard upon Bill and Anſwer, the Anſwer ſhall be ad- 


' mitted true in all Points. Ord. per Cla. Rules and Orders of Chancery 


100. Vide Practical Regiſter in Chancery 316. 
And no Evidence ſhall be admitted, but Matter of Record, to which 
the Anſwer refers, and which is proveable. by the Record itſelf. Ord. ber 


Cla. Rules and Orders of Chancery 100. 


So, if the Plaintiff replies, but, without a Rejoinder or Rules for Publi- 
cation, ſets down the Cauſe to be heard, the Anſwer ſhall be admitted to 
be true in all Points. 2 Ca. Ch. 21. 

In the Exchequer, if the Plaintiff hears his Cauſe upon Bill and Anſwer, 


| he ou ght to ſerve the Defendant with a Subpæna ad audiendum Judiciun. 


Vide Rules and Orders in Exchequer 8. Rule 19 
In Chancery, if the Defendant by his * ſays, he believes and deubts 
not to prove the Plaintiff paid, if the Cauſe is Led upon Bill and Anſwer, 


the Plaintiff's Bill ſhall be diſmiſſed ; for altho' the Defendant does not ſay 


poſitively, that he has paid the Plaintiff, yet the Plaintiff ought to reply, 
otherwiſe 


/ 


1994 
* 
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otherwiſe the Defendant i is prevented of his Proof; and therefore the Plain 
tiff had Leave to reply upon Payment of Coſts. 1 Ver. 140, 

If the Plaintiff proceeds, when he might have Relief upon Bill and An- 
ſwer, tho' he afterwards obtains a Decree, yet he ſhall pay Colts. 
If, upon the Hearing, it appears that the Plaintiff is not ready for a De- 
cree, upon the Matter diſcloſed in the Anſwer, he ſhall have Liberty to 
reply, and proceed upon Payment of 5 /. Coſts. Per Cur'. P. 2 Ann. 
Vide Practical Regiſter in Chancery 3 17. — 80 in the Exchequer ; and he 
ſhall reply within eight Days, otherwiſe the Defendant fhall be diſmiſſed 
with the ad 5 J. Coſts. Rules and Orders in 3 8. Rule 19. 


(NJ) Replication. 


FTE R a full Anſwer made; the Defendant in the next Term may 
give a Rule for the Plaintiff to reply ; and if he does not reply in the 
ſame Term, his Bill ſhall be diſmiſſed with Coſts. Vide Practical Regiſter 
in Chancery 3 18. 
The Plaintiff upon the Diſmiſſion, ſhall pay full Coſts. 1 Ver. 334. 
Or, after Anſwer, the Plaintiff himſelf may move to have his own Bill 

diſmiſſed. Vide Practi cal Regiſter in Chancery 144.— In the Exchequer it 
ſhall be diſmiſſed with 40 5. Coſts, unleſs the Court increaſes them. Vide 
Rules and Orders in Exchequer 8. Rule 17. | 

If no Rule be given, or Motion made for the Diſmiſſion, the Plaintif 
ſhall make a Replication before the End of the third Term incluſive, 
otherwiſe his Bill will be diſmiſſed with Coſts. 4 ide Practical Reg Mer 
in Chancery 318. 
In the Exchequer, if the Plaintiff Joes not reply the next Term after 
Anſwer, the Defendant may give a Rule to reply within a Week in the 
fubſequent Term ; and if he does not then reply, the Bill ſhall be diſmiſſed 
with 5 Marks Coſts. Rules and Orders in Exchequer 8. Rule 20, 

If there be not a Week in Term, the Plaintiff ſhall have a Day, to ſhew 
2 at the ſetting down of Cauſes. Rules and Orders in n 9. 

„ 
If the Defendant gives a Rule, he ought to rejoin gratis and j join in 
Commiſſion; and if the Plaintiff does not take out a Commiſſion in the 
next Term, the Defendant may take it out ex parte, or diſmiſs the Bill 
with 5 /. Coſts: Rules and Orders in Exchequer 9: Rule 20. 

In Chancery, the Replication ſhall be General, or Special Vide Practical 
Regiſter in Chancery 31 5. 
Shall be ſuccinct, and not ſcandalous. Vide Pradiical Regiſter in Chan- 
cery 316. | 
"Mat. maintain the Bill, and confeſs, ng deny, or we the An- 
ſwer. Vide Practical Regiſter in Chancery 315. 
Shall not contain Matter, which does not tend to avoid the Anſwer. 
Vide Practical Regiſter in Chancery 316. 
Nor proceed to Proof, in Matters confeſſed by the Anſyer, but in other 


Regiſter in Chancery 316. 
it. 1 Ver. 351. 


But if the Plea and Demurter are allowed: the Plaintiff may afterwards 
put in a General 9 Dub. 1 Ver. 3 51. 


Things only. Vide Rules and Orders of Chancery 100. Vide Practical 


Vo 1. II. 5 8 „ 


If a Special Ny be given, the Defendant may plead, or demur to 
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ic after a Bill and a Special Replication, the. Defendant recovers by a 
verdict at Law, he may plead it in ſuch a Manner as to prevent an Exami- 
nation into the Matter i ſettled by the Trial. 1 V er. 351. 


Rejotnder, &c. 


F T E R Re ication, the Defendant may rejoin gratis, and compel 
the Plainti to Join in 9 Vide Practical Regifter i in Chan- 
cery 314. 
ry he does not do it, the Plaintiff may ſerve him with a Subpeena to 
rejoin. 
The Plaintiff ſhall not have a ent to rejoin, unleſs the Replication 
be filed before the Return of it; for if the Defendant does not find the 
ication filed, he ſhall have the ordinary Coſts. Ord. Per Cla. | Rukes 
Orders of Chancery 8 
Aſter the Return of this Subpæna, and an | Aﬀfidauit of the Service, the 


Plaintiff ſhall give a Rule, that the Defendant ſhall rejoin within ſeven 
Days; and if he does not, he cannot do it afterwards, 


If the Defendant does not rejoin, or if he does rejoin, but at the Requeſt 
of the Plaintiff's Clerk does not give the Names of Commiſſioners before 


the End of the ſame Term, the Plaintiff without Motion, or Petition, ſhall 


take out a Commiſſion ex parte. Vide Practical Regiſler i in Chancery 314. 
By Order in the Exchequer, if the Defendant makes Anſwer by Commiſ- 


| fion, he ought to rejoin gratis, and join in Commiſſion to examine Wit- 


neſſes; otherwiſe the Plaintiff ſhall take out a Commiſſion ex parte, within 

a Week after the End of the Term, Rules and Orders in e 3. 4 

Rule 6. 

So, where the Defendant is not * to rejoin gratis, if he does not rejoin 

upon Service of a Subpæna. Vide Rules and Orders in Exchequer.g. Rule 21. 
The Rejoinder ſhall maintain the Anſwer, and traverſe, or confeſs and 


avoid the Replication. Vide Practical Regi ifter i in Chancery 314. 


The Plaintiff, if neceſſary, may ſurrejoin, and the n rebutt to it. 


Pld Prat cal Reg? er in On" 314. 


ee 


(P) Examination of Witnelſes. 
P. 1 .) By the Examiner. 


"HEN the Parties are at Iſſue, they ſhall proceed to the Examina- 


tion of Witneſſes. Vide Rules and Orders of Chancery 103. 

But no Examination can be, before Anſwer. Vide Practical Regiſter in 
Chancery 161: 

Each Party may examine his Witneſſes before an Examiner of the Court, 
if he pleaſes. Vide Practical Regiſter in Chancery 161. 
| And ought to examine them before him, if they live within ten Miles of 
London, unleſs a Commiſſion be allowed for ſpecial Cauſe upan Motion 
and Affidavit. Ord. per Cla. Vide Rules and Orders of Chancery log. 


And all Depoſitions taken by Commiſſion, without ſpecial Order, within 


London, or ten Miles of it, ſhall be ſuperſeded ipſo faclo, and not be ad- 
mitted as Evidence at the Hearing of the Cauſe, and he, who procured 


them, ſhall be puniſhed. Ord. per Cla. Rules and Orders of Chanc 4 109. 
Vide Practical Regiſter in Chancery 85. 


2 | | | The 
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The Witneſſes ſhall be examined by the Examiner himſelf, and not by 
his Clerks. Ord. per Cla. Rules and Orders of Chancery 10 5. Vide Prac- 


tical Regifter in Chancery 1 59. 


produced to the Examiner. Ord. per Cla. Rules and Orders of Chancery 
103. Vide Practical Regiſter in Chancery 163. 

And after Anſwer, but before the Rule for paſſing Publication is ſerved, 
a Note in Writing of the Name, Title, and Dwelling of the Witneſſes ex- 
amined ſhall be delivered to the adverſe Party, or his Clerk ; and the Ex- 
aminer ought to ſee that ſuch Notice is given. Ord. per Cla. Rules and 
Orders of Chancery 103. Vide Practical Regiſter in Chancery 163. 

The Examiner ſhall not diſcover any Interrogatory, before Publication. 
Vide Practical Regiſter in Chancery 158. 

And ſhall have no Perſon in his Office, who does not take an Oath, that 
he will not directly or indirectly diſcover, or give a Copy of any Interroga- 
tory delivered to him, or in his Office, before Publication. Ord. per Cla. 
Rules and Orders of Chancery 106, V. ide Practical Regiſter in Chancery 1 59. 


(P. 2.) By Danni Bend 


If the Witneſſes live above ten Miles out of London, or within, upoſi 
ſpecial Cauſe, the Parties may take out a Commiſſion to examine them, 
Vide Rules and Orders of e 109. £ * Practical Regifter in Chan- 
cery 8 5. 


ſhall be refuſed by the other Party. Vide Practical Regiſter in Chancery 84. 
If the Defendant ſubmits to anſwer upon Interrogatories, or for a Con- 

tempt, which ought to be, by Rule, within four Days, or ſhall ſtand com- 

mitted, yet if he be in the Country, a Commiſſion ſhall be allowed him. 

23 Fer. 197. - 

The Commiſſioners ſhall not be of Kin to either Party. Vide Practical 

| Regiſter in Chancery 84. 

Nor Maſter, Leſſor, or Partner. Vide Practical Regi er in Chancery 84. 

Nor Counſel, Attorny, or Solicitor in the Cauſe. Vide Practical Regiſter 

in Chancery 84. 5 

Nor a Creditor, or . in a Suit with cither Party. Vide Practical 

Regiſter in Chancery 84. 

And by Order gth Feb, 8 Geo. Commiſſioners and their Clerks ſhall be 

ſworn to act impartially, and not diſcloſe the Contents of the PIs 

till Publication. Vide Rules and Orders of Chancery 207, 8, g. 

But they may take a Reward ; and an Aſump/it lies for Non-payment ; 

for they are named by the Party. R. 1 Sal. 330. 

The Plaintiff, in the firſt Place, ſhall have the Carriage of the Commiſ- 

fion. Vide Practical Regiſter in Chancery 83. 


ſon or by Note in Writing, of the Time and Place of the Execution: Vide 
Pradtical Regiſter in Chancery 86. 

But if by the Default of him or his Commiſſioners, it be not executed 
at the ſaid Time and Place, he ſhall pay all Coſts, which appear to have 


his own Charge, and ſuffer the other Side to have the Carriage of it. Ord. 
oy Ca. V. ac Rules and Orders of Chancery 108, Vide Practical Regiſter 
iu 


And ſhall be ſhewn to the adverſe Party, or his Clerk, before they are 


If the Parties join in Commiſſion, one of "thee ſhall give the Names of 
four Commiſſioners, and the other of four others, and two of each Side 


And he who has it, ſhall give 14 Days Notice to the other Side, in Per- 


been expended by the other Side upon Affidavit, in Fees, Entertainment of 
the Commiſſioners, Witneſſes, Sc. ſhall take out another Commiſion at - 


=— 68 e by 
4 8 in Chancery $6, 88.—80 in the Exchequer: Vide Rules and Orders in Ex- 


chequer 9. Rule 22. 
Otherwiſe, if by the Default of the Clerk ; for * it hall be renewed 


at the equal Charge, or at the Charge of him, who procured the Non- 


Execution. Vide Practical Regiſter In Chancery 88. 

In the Exchequer upon a Commiſſion renewed, the other Party may join 
and croſs examine the Witneſſes if he — Rukes and Orders in Excbe- 
quer 9. Rule 22. 

But if he examines his own Witneſſes, he ſhall pay Half the Charge, 
Rules and Orders in Exchequer 10. Rule 22. 


who takes out the Commiſſion does not give eight Days Notice of the Exe- 
tion, before the Return, the other may execute, the Duplicate upon four 
Pays Notice, and no ſecond Commiſſion ſhall be awarded without Motion, 
Rules and Orders in Exchequer 10. Rule 22. 


given to another, who has but a ſmall Intereſt in the Cauſe ; another Com- 
; miſſion ſhall be awarded, and carried by that Defendant to whom the No- 
tice ought to have been given. 
If a Commiſſion be renewed upon the Default of the Defendant, or his 
Commiſſioners, or becauſe he has not examined all his Witneſſes, he ſhall 
examine all his Witneſſes before the Return of that Commiſſion, either 
upon the Commiſſion, or in Court, at his Peril; and no other Commiſſion 
ſhall iſſue, but for the Examination of Witneſſes beyond Sea, or by Order 
of the Court. Rules and Orders in Exchequer 10. Rule 23. 


Order. Vide Practical Regiſter in Chancery 8g. 


an Afidavit, that the Witneſſes are unable to come, or other Cauſe, 
Rules and Orders in Exchequer 10. Rule 24. | 

And if ſuch Commiſſion be without Order, it ſhall be ſupp reſſed ipſo 
facto, and the Depoſitions thereupon ſhall not be read at the Hearing of the 
Cauſe. Rules and Orders in Exchequer 10. Rule 24. 

In Chancery, if the Cammiſſioners have Authority by their Commiſlion, 
| 1. . feh- 111-142 A. they ought to ſummon the Witneſſes before them. Vide Practical Reg! iter 
=” 3 aue ? , Chancery 89. 
ee, en — If they have not Authority, the Witneſſes ought to be ſerved with a Sub- 
| . eee pena ad Teftificand. Vide Practical Regiſter in Chancery 89. 

1 WEI eee, Cor wah: The Commiſſioners ought to demean themſelves well in the Examina- 
. e 7 


? tion of the Witneſſes; for upon an Afidavit of Miſbchaviour, an Attach- 
1 . eee. 8 - 


| ment lies againſt them. 
17 27. | If they are obſtructed, they ought to certify the ObſtruQtion. Vide 
== 0 Practical Regiſter in Chancery 92. 


If they cannot agree, an Examiner ſhall be ſent to chem. Vide Praflical 
Regiſter in Chancery gz. 


If the Commiſſion be FO by a Fime Sole who marries before the ; 


Execution, yet they may proceed. 


* The. Commiſſioners may adjourh to another Place, or Time, if the Wit- 


neſſes are infirm, &c. Ca. Ch. 282. 


After Examination of the Witneſſes, the Commiſſioners ought to annex 


the Depofitions with the Interrogatories to the Commiſſion, and return it. 
Vide Practical Regiſter in Chancery 92. 


q "= And the Commiſſion executed ſhall be delivered. to a Maſter of the 
1 . Court by a Communomee himſelf. Vide Practical Rag iſter in Chancery 92. 
. . Or 


* * > $a : 
* q 


So the other Party may have a Duplicate of the Commiſſion, and if he 


If, after an Order that Notice be given to one Defendant, Notice be 


In Chancery, no Commiſſion ſhall be granted after Publication, without 


So in the Exchequer there ſhall be no 8388 for the Examination 
of Witneſſes in London or within ten Miles of London, without Order upon 


e 
ES - 


9 


e 

Or by one, who ſhall make Oath, that he received it from one of the 
Commiſſioners, and does not know of any Alteration. Vide Practical Re- 
giſter in Chancery 92, 79. 

A Commiſſion ſhall not be quaſhed upon Petition, but only after a Re- 
ference, and Certificate. Vide Practical Regiſter in Chancery 86. 

A Commiſſion in the Exchequer ought to be executed the next Vaca- 
tion, where the Plaintiff replies after the Cauſe is ſet down upon Bill and 
Anſwer. Vide Rules and Orders i in Exchequer 8. Rule 19. 


. Du 
11 
dof. 


(P. 3.) Cad ex parte. 


If the Defendant does not join, or refuſes to name Commiſſioners, the 

Plaintiff may have a Commiſſion ex parte, and ſhall name ſix Commiſ- 

ſioners, two of whom ſhall be left out by the Court. Vide Practical Re- 

giſter in Chancery 8 5. 

Or, if he who carries the Commiſſion, does not give ſufficient Notice of 
the Execution, the other may have a Commiſſion ex parte. 

Or, if the Plaintiff refuſes to join, the Defendant may have a Commiſ- 

ſion ex parte. Vide Practical Regiſter in Chancery 82, 83. 

Or, if the FKintiff examines his Witneſſes before an Examiner of the 
Court. 

He who takes out a CommilBion ex An need not give Notice to the 
other of the Execution. Vide Practical Regiſter in Chancery 8 5. 
So, in the Exchequer, if there be a Commiſſion in an Information, in 
the Nature of an Inquiſition, to intitle the King, it ſhall be taken out ex 
parte, and the Defendant ſhall not join in Commiſſion. Sav. 4. 

Otherwiſe, where the Commiſſion is after Plea and Iflue joined, for then 


Sav. 4. 
(b. 4.) New 8 


If che Defendant ſerves his Witneſſes, and they do not appear, he ſhall 
have a new Commiſſion by Conſent, or by Order of Court. Vide Practical 
Regiſter in Chancery go. 

But if he does not examine any Witneſs, nor puts in his Interrogatories, 

he ſhall not have it, without Order upon Motion, and Affidavit, and Coſts 
paid. Vide Practical Regiſter in Chancery 88, 
And he ſhall bear all the Charge of it in Court wi in the Country 3 ex- 
cept where the other alſo examines more Witneſſes; for then it ſhall be at 
equal Charge. Ord. per Cla. Vide Rules and Orders in Chancery 1055 Vide 
Practical Regiſter in Chancery 87, 88. 

And he ſhall bear the Charge, tho' the other Side croſs examines his 
Witneſſes, Ord. per Cla. Vide Rules and Orders of Chancery 108, Vide 
Practical Regiſter in Chancery 87, 8. 
And the Charge ſhall be aſcertained, by the Affidavit of him who ex- 
pended it. Ord, per Cla. Vide Rules and Orders of Chancery 108. Vide 

Practical Regiſter in Chancery 88. 
If he examines a Witneſs, he ſhall not have a new Commiſſion to re- 


examine him, tho' the Witneſs makes Afrdavit that he was ſurprized. Ca. 
Ch. 2 5. 


upon the Hearing of the Cauſe. 


So, if any Party does not examine all his Witneſſes, there may be a new 
Commiſtion. 


Vol. II. | T Or, 


; the Defendant ſhall join ; becauſe then it is to pore the Title of the King. 


But in ſuch Caſe, he may have an Order, that the Witneſs be Fxamiged, 


— 


70 . GH AMT. 8 
Or, if the firſt Commiſſion be quaſhed. 
Or, if by the Default of him who had the Commiſſion, or of his Com- 
miſſioners, it was not executed. Vide Rules and Orders of Chancery 109, 
| He, who has a new Commiſſion muſt examine all his Witneſſes upon it 
before the Return. Org. per Cla. Vide Rules and Orders of Chancery 109. 
Or before the End of the Term, in which it is returnable, in Court, 
Ord. fer Cla, Vide Rules and Orders of Chancery 109. 
But he may examine them after the Return, upon a ſpecial Order, 
As to New Commiſſion in the Exchequer, Vi A 


(P. 5. Interrogatories. 


 Interrogatories viight to be prepared before the Examination of the Wit- 
neſſes. Vide Practical Regiſter in Chancery 220. 
Which being ingroſſed ſhall be delivered to the Examiner. Vide Phi 
tical Regiſter in Chancery 220. 
And ſhall be ſent with the Commiſſion to the Commiſſioners. Vid 
Practical Regiſter in Chancery 220. 
And one Party ſhall not know the Contents of the Interrogatories of the 
other, * +; 
In the „ after Interrogatories exhibited by either Party, there 
| ſhall be no Addition, or Alteration, without Leave of the Court. Rules and 
Orders in Exchequer 11. Rule 24. | 
Interrogatories in Chancery muſt be ſhort, material, and apt. Vide Rules 
and Orders of Chancery 103. Vide Practical Regiſter in Chancery 220. 
And only to Points neceſſary. Ord. per Cla. Vide Rules and Orders of 
„ Chancery 103. Vide Practical Regiſter in Chancery 220. 
n And by Order 29th April 3 Fac. 2. they ſhall be peruſed and faned by 
| Counſel, or otherwiſe, ſuppreſſed.” Vide Rules and Orders of Chancery 173. 
Vide Pracii cal Regiſter in Chancery 220. 

But a Witneſs cannot demur to an Interrogatory, if it be not material, 
1 Per. 165. 

When the Witneſſes are examined i in Court, upon a Schedule of Interro- 
gatories, no other Interrogatories can afterwards be added for the ſame 
Witneſſes. Ord. per Cla. Rules and Orders of Chancery 103, Vide Prac- 
tical Regiſter in Chancery 221. 

So when the Party hath had a Commiſſioner preſent, upon the firſt Ex- 
amination, he ſhall not examine upon new Interrogatories, by another Com- 
miſſion, as to the Merits of the Cauſe. Ca. Ch. 274. | 

But as to an Alteration of Exhibits made at the firſt Examination, he 

may. Ca. Ch. 274. 

So, if Witneſſes are examined by the Examiner, each Party may after- 
wards exhibit one or more Interrogatories, or a new Sett of Interrogatories, 
for the Examination of the ſame or other Witneſſes, by reaſon of the Credit 
of the Examiner, who is a ſworn Officer, Pr. Cha. 7 "ENS 


. ) The Manner of Examination. 


The Examiner, or the Commiſſioners ought to examine the Witneſſes to 
the Interrogatories ſeriatim. Ord. per Cla. Rules and Orders of CBancery 
1 105. Vide Practical Regiſter in Chancery 164, go. | 
=_ | And not permit them to read, or hear more Interrogatories, before they 
E have anſwered to the firſt. Ord. per Cla. Rules and Orders of Chancery 
105. Vide Practical Regiſter in en 90, 164. 


Nor 


„%%% NG ER SY; 71 


Nor permit them to depart before their Anſwer is finiſhed to any Inter- 
rogatory. Ord. per Cla. Rules and Orders of Chancery 105. Vide Prac- 
tical Regiſter in Chancery 164. | f 5 

Nor permit them to write their Depoſitions, upon ſeeing all the Inter- 
rogatories. Ord. per Cla. Rules and Orders in Chancery 105. Vide Prac- 
ticrl Regiſter in Chancery go, 164. 9 3 

And, if a Witneſs will not conform, they ſhall not proceed further in 

the Examination, without Notice given to the other Party, and his Conſent, 
or an Order of Court, Ord. per Cla. Vide Rules and Orders of Chancery 
10 5. Vide Practical Regiſter in Chancery 165. 

They ought to hold the Witneſs to the Queſtion interrogated, without 
writing vain Repetitions, or impertinent Circumſtances. Org. per Cla. 
Rules and Orders of Chancery 105, Vide Practical Regiſter in Chancery 

O, 159 EY | | 

8 To = Interrogatory, of which the Witneſs does not know any Thing, 
the Examiner ſhall write nothing but, To his Interrogatory this Examinant 
doth not depoſe , and if he does, for the Lengthening of the Depoſitions, he 
ſhall recompence the Party grieved as the Court ſhall aſſeſs. Ord. per Cla. 
Rules and Orders of Chancery 106. Vide Practical Regiſter in Chancery 165. 

If a Commiſſioner to take Examinations be a Witneſs, he ought to be 
examined, before he has heard any other Examination. 2 Ca. Ch. 79. Vide 
Practical Regiſter in Chancery 91s SST 
If an Examination be irregular, the Depoſition ſhall be ſuppreſſed ; as, 
if a Witneſs be three Times examined to the ſame Matter. 2 Ca. Ch. 79.— 
Tho' he ſpoke uncertainly at the firſt, 2 Ca. Ch. 217. 
So, if a Commiſſioner, &c. be examined in Court, or elſewhere, after 
hearing the other Examinations. 2 Ca. Ch. 79. 85 


(P. 7.) What Witneſſes ſhall be examined. 


The Party himſelf, or his Wife, his Counſel, Attorny, or Solicitor ſhall 
not be examined, unleſs upon ſpecial Cauſe. Vide Practical Regifter in 
Chancery 360, 361, 364, 365. e 
Nor a Guardian againſt an Infant. Vide Practical Regiſter in Chancery 
61. | ; 
' Nor a Plaintiff for another Plaintiff, tho' he be but a Truſtee; but the 
Bill ſhall firſt be diſmiſſed as to him. 1 Ver. 230. | -_ 
And if an Order be obtained by Surprize for the Examination of any 
ſuch, it ſhall be diſallowed. 2 Ca. Ch. 80. ORE: 
If a Witneſs demurs to an Interrogatory, becauſe he has an Intereſt, he 
ought to ſwear, what Intereſt. 2 Ca. Ch. 208, „ 
A Witneſs ſhall not be examined to impeach the Teſtimony of another 
Witneſs, without a ſpecial Order of Court, which is not frequently granted. 
Ord. per Cla. Vide Rules and Orders of Chancery 105, Vide Practical 
Regiſter in Chancery 165. A Gif. G . fg. 5 
And then Exceptions to the Witneſs impeached ſhall be filed with the 
Examiner gratis, and Notice, with a Copy of the Exceptions, delivered 
gratis to the adverſe Party, or his Clerk. Ord. per Cla. Rules and Orders 
of Chancery 105. Vide Practical Regiſter in Chancery 165, | wp 
If a Defendant has no Intereſt, or diſclaims, or is only a Truſtee, by 2 
Order he may be examined as a Witneſs. 2 Ca. Ch. 214. 1 f 
So, a Commiſſioner himſelf, if he is examined before any other Witneſs, I 
So, a Defendant- being only a Truſtee, if he diſclaims all Intereſt. 4 
i Ver. 230. | | 
. | 1 


72 r. 
b A Wit neſs upon Deliberation may amend his Depoſition. Vide Practical 
Regiſter in Chancery go, 91. 
No Witneſs need ſubmit to an Examination till his Expences are diſ- 
charged. 
And if he is ſick, the Comeniſloner ought to go to his Habitation. 


G. 8.) Depoſitions. 


The L Depoſitions ought to be written in one or more Rolls of Parchment, - 
each of them to be ſubſcribed by the Commiſſioners, Vide Practigal Regi- 
fler in Chancery 92. 

And the Examiner ſhall enter the Name of the Witneſs, his Age, and 
' Dwelling, and the Name of him who gave Notice of the Name, and 
Dwelling of the Witneſs, and to whom ſuch Notice was given, and the 
Time when. Ord. per Cla. Vide Rules and Orders of Chancery 103. Vide 
Practical Regiſter in Chancery 163. 

33 If the Clerk deliver an Abſtract of a Depoſition, or Interrogatory, to any 
oP Wh one before Publication, he ſhall be expelled the Office ; and if his Clerk 
* does ſo, the Examiner ſhall anſwer to the Court for the Miſdemeanor, and 
to the Party for Coſts and Damages, and every Perſon concerned ſhall be 
puniſhed as the Court ſhall think proper. Ord. per Cla. Rules and Orders 
F Chancery 106. Vide Practical Regiſter in Chancery 159, 160. 
Depoſitions obtained by Male Practice ſhall be ſuppreſſed, by Order of 
the Court. Vide Practical Regiſter in Chancery 137. 
; So, if they are falſely written ; and the Witneſſes ſhall be examined de 
Jes novo. Vide Practical Regiſter in Chancery 438. 
So, if the ſame Witneſs be examined three Times to the ſame T hing. 
2 Ca. Ch. 79. 
But they ſhall not be ſuppreſſed upon a Petition, nor r upon Motion, with- 
out a Certificate of a Six-Clerk ; for a Rule ſhall be entred with the Regiſter 
of Courſe, to attend a Six-Clerk not concerned in the Cauſe; and if the 
Attornies do not agree before him, he ſhall certify the Fact, with his Opi- 
5 nion, to the Court. Ord. per Cla. Rules and Orders of Chancery 110. 
Vide Pradiical * in Chancery 1 38. 


>, 
«WIE 


Q Publication, 


3 | FTE R the Plaintiff and Defendant have examined all their Witneſſes, 
= if the Examination was by an Examiner, two Rules are given by each 
of them, to ſhew Cauſe, why Publication ſhould not paſs. Ord. per Cla. 
| Rules and Orders of Chancery 107. Vide Practical Regiſter in Chancery 297. 
If the Examination was by Commiſſion, one Rule is ſufficient. Ord. 
per Cla. Rules and Orders of (honey 107. Vide Practical Regifter in 
Chancery 297. 

And the Time contained in the Rule mall be a Week. Vide Practical 
 Regifter in Chancery 2 y. -A Week after the Return of the Commiſſion, or 
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„ . Examination, in the Exchequer. Rules and Orders in Exchequer 1 1. Rule 2 Go 
E 5 If no Cauſe be ſhewn to the contrary, nor a new Commiſſion granted, 
1 3 Publication ſhall be allowed. Orad. per Cla. Vide Rules and Orders of 
1 | ( Chancery 107. Vide Practical Regiſter in Chancery 1 
11 q In the Excheguer, if there be not a Week in Term when the Rule 1s 
Mm given, there ſhall be a Day to ſhew Cauſe at the . Rules and Or- 
4 ders in An. 11. Rule 25. 
2:0 4 3 85 
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former Examination in the mean Time. 


is not properly triable at Law, was concerned. Ca. Ch. 229. 


petuam Rei Miineriam, will be diſmiſſed. 


ff. 2 ou: I I CO. 5 3 


In Chancery, after Publication allowed, more Witneſſes ſhall not be ex- 
amined, without Order of Court, upon an Affidavit, that the Party is not 
privy to the Examination of any other Witneſs before examined, and of a 
ſufficient Cauſe: why ſuch Witneſs could not have been examined before. 
Vide Practical Regiſter in Chancery 161, 2. 

Or, that ſuch ſufficient Cauſe be certified by the Commiſſioners. Vide 


| Pradti cal Regiſter in Chancery 162. 


And there ſhall be a Proviſo in the Order, that the Party ſhall not ſee the 
Vide Pracbical Reg: fer in Chan- 
cery 102. | | 
After Publication, a new Witneſs ſhall not be examined tho' he was 
ſworn before. V. ide Rules and Orders of Chancery 104. Vide Practical Re- 
giſter in Chancery 164. 
But an Examination after Publication, is in the Diſcretion of the Court, 
who ordered it after Publication, and Hearing of the Cauſe and a Trial at 
Law directed, where the Witneſs was: of the Age of eighty Years, and 
could not come to the Trial, and a Freehold given to charitable Uſes, which 


And if the Court allows an Examination after Publication, upon the 
uſual Afidavit, the other Party may examine other Witneſſes, and alſo 
croſs- examine thoſe produced by the adverſe Party. 1 Ver. 2 

After Publication a Witneſs before examined ſhall not be admitted to 
explain his Depoſition. 1 Ver. 125. 

After Publication, the Party may have his Depoſitions exemplified. V ide 
Practical Regiſter in Chancery 141. 

But the Maſter ſhall not ſign any Exemplification, till the Original be 


produced before him. Ord. per Cla. Rules and Orders of Chancery 118, 
Vide Prafficel Regiſter in Chancery 138, 9. 


(R) Examination in perpetuam Rei Memoriam. 4 


H E who would examine Witneſſes in perpetuam Rei Memoriam, muſt 


exhibit his Bill, and thereby ſhew his Title, and the Antiquity of 

his Witneſſes, and then pray a Commiſſion to examine them, and a Sub- 

pena againſt the Party concerned, to ſhew Cauſe to the contrary if he can. 

Vide Practical Regiſter in Chancery 31. | 
If the Defendant ſhews Cauſe to the contrary within fourteen Days, the 

Plaintiff ſhall not proceed. Vide Practical Regiſter in Chancery 32. 

If be does not ſhew Cauſe, the Plaintiff ſhall proceed to the Examina- 

tion of Witneſſes ; and the Court will give Articles for the Examination. 

Vide Practical Regiſter i in Chancery 32. * * Vide bragi. 
But if the Plaintiff prays Relief, his Bill ſhall be diſmiſſed. 2 Vent. 366. 3 
Let he may examine Witneſſes to prove a Promiſe, &c. which is to be e . 

performed after the Death of A. R. 1 Rol. 383. C. Articles. 
This Bill lies to prove a Modus Decimandi. 1 Ver. 18 . 

But ſuch Bill to prove a Right to a Common, Way, Se. before a Trial, 
will be diſmiſſed. 1 Ver. 308, 312. 


Or, to prove a Will againſt a Purchaſer without Notice. R. upon a Plea, 
I Ver. 3 54. | 


Or, to examine Witneſſes, LE there is no Impediment to a Trial at f 


Law, R. upon a Demurrer, 1 Ver. 441. | 5 


So a Bill by the Deviſee of a Perſon, now a Lunatick, to prove in ber- 
1 Ver. 106. 


Vor. II. TY * 


The 
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%%%; 1 
The Witneſſes may be examined by an Examiner of the Court. Vide 


Practical Regiſter in Chancery 36. 


Or the Court may appoint Commiſſioners, in which the Defendant may 
join, if he pleaſes. Vide Practical Regiſter in Chancery 34. 
And fourteen Days Notice ought to be given of the Execution of the 


Commiſſion. Vide Practical Regiſter in Chancery 34. 


In the Exchequer, if the Defendant does not appear being ſerved with 
Proceſs, but is in Contempt, the Plaintiff upon Motien, ſhall have a Com- 


miſſion to examine Witneſſes de bene ee. Rules and Orders in Exchequer 


13. Rule 34. 

If the Defendant appears, he may join in the Commiſſion, if he will, 
and croſs examine the Witneſſes, if he gives the Names of Commiſſioners, 
within four Days after the Order for a Commiſſion, Rules and Orders in 


| Exchequer [3 Rule 34. | NN 3 
If the Defendant aſterwards makes Anſwer, the Plaintiff ſhall reply, and 


examine de novo the Witneſſes before examined who are alive, and upon the 
Return of the Commiſſion there ſhall be Publication of the Depoſitions 
thereby taken, with the Depoſitions of the Witneſſes before examined, who 


were dead before the ſecond Commiſſion, Rules and Orders in Exchequer 


13. Rule 34. | 

In Chancery, no Witneſſes ſhall be examined, but the aged, or impotent. 
Vide Practical Regiſter in Chancery 31. 3 

And if the Defendant ſhews good Exceptions againſt a Witneſs, or other 
Cauſe for the Staying of the Proceeding, the Commiſſioners ought not to 


proceed, but to certify ſuch Matter with the Commiſſion. Vide Practical 
Regiſter in Chancery 32. 3 
And the Commiſſioners ought to certify whether the Defendant appears, 
or not. Vide Practical Regiſter in Chancery 32. . 
Whether there was an Aſſidavit before them of Notice given of the 
Time and Place of the Execution. Vide Practical Regiſter in Chancery 32. 
The Depoſitions ſhall not be read during the Life of the Witneſs, without 
Conſent, or Order of Court. Vide Practical Regiſter in Chancery 3 5. 
And ſuch Order ſhall be upon. Afidavit, that the Plaintiff is to have a 


Trial, to which the Witneſſes cannot come. Vide Practical Regiſter in 


_ Chancery 35. 


And if the Court allows the Uſe of the Depoſitions, a Maſter ſhall open 
the Commiſſion and conſider them, and then the Plaintiff, if he will, may 
exemplify them, and by Order of Court, give them in Evidence in another 
Court. Vide Practical Regiſter in Chancery 35, 6. 
And aſter ſuch Publication, the Defendant ſhall not examine any Wit- 
neſs concerning the ſame Matter. Vide Practical Regiſter in Chancery 33, 4. 

Theſe Depoſitions ſhall not be allowed in Evidence, but only againſt the 
Defendant who had Notice, his Heirs or Aſſigns. Vide Practical Regiſter 
in Chancery 33. | ; OY - 

Or, againſt one, who claims an Intereſt under the Defendant fince the 
Bill exhibited. Vide Practical Regiſter in Chancery 36, 7. 


(8) Cauſe ſet down foz Hearing. 


FT ER all the Witneſſes examined and Publication paſſed, the Client, 
or Solicitor ought to attend the Six-Clerk for fix Days before the End 
of the Term, and inform him of the State, and Circumſtances of the Cauſe. 


Ord. per Cla. Rules and Orders of Chancery 110. Vide Practical Regiſter 
in Chancery 186. | Rea 5. 


And 


„ £Ax 


And the Six-Clerk ſhall procure the Cauſe to be ſet down for Hearing 
with the Regiſter, and ſhall be prepared to inform the Lord Chancellor, or 

the Maſter of the Rolls, Fc. of the Nature of the Cauſe, at the Time of 
| ſetting down Cauſes. Ord. per Cla. Rules and Orders of Chancery 1 10, 

111. Vide Practical Regiſter in Chancery 187. | 
No Fee ſhall be paid to the Six-Clerk, or Regiſter, or other Perſon fo 
the ſetting down, or prefering any Cauſe, except their Term Fees, if they 
are in Arrear. Ord. per Cla. Rules and Orders of Chancery 111. Vide 
Practical Regiſter in Chancery 187. | | 
the Cauſe, when it is called on in Court, till they are paid. Ord. per Cla. 
Rules and Orders of Chancery 111. Vide Practical Regiſter in Chancery 187, 8. 
The Cauſes ſhall be ſet down according to the Order and Antiquity of 
the Publication. Vide Rules and Orders of Chancery 110. Vide Practical 
Regiſter in Chancery 186. Os 5 

But none ſhall be ſet down in the ſame Term, when Publication paſſes. 
Vide Practical Regiſter in Chancery 188. 2 
Nor before Certificate of the Six-Clerk, that all Pleadings are filed. Ord. 
29 July, 1 W. & M. Rules and Orders of Chancery 18 5. Vide Practical 
Regiſter in Chancery 188. . e 
So, in the Exchequer, no Cauſe ſhall be ſet down before Publication, 
without ſpecial Order. Rules and Orders in Exchequer 11. Rule 27. 
After Publication, every Cauſe ſhall be ſet down in the next Term, ex- 
cept in London, or within fixty Miles of it; in which, if the Replication 
was filed in Trinity, or Hilary Term, and Publication paſſed the firſt Week 
of Michaelmas, or Eaſter Term, the Cauſe may be ſet down to be heard 


in Exchequer 11. Rule 27. | 

In Chancery the Subpæna ad audiendum Judicium ſhall be returned fix or 
ſeven Days before the Day of Hearing of the Cauſe ; and the Day of Hear- 
ing ſhall be indorſed upon it. Vide Practical Regiſter in Chancery 349.— 
In the Exchequer, it ſhall be ſerved ten Days before the Hearing, in London, 
or within fixty Miles of it, and fourteen Days in Places more remote. Rules 
and Orders in Exchequer 11. Rule 28, 77 SV, 
But, in Chancery, the Hearing being appointed in the Beginning of a 
Term, when fix or ſeven Days cannot precede, ſo much Tithe is not ne- 
ceſſary. Vide Practical Regiſter in Chancery 349. e 
And in the Exchequer, in Trinity Term ten Days Notice is ſufficient in 


Rule 28. | | 
(T) Hearing of the Canfe. 
(T. 1 When the Defendant does not appear. 


HEN a Cauſe is heard upon Bill and Anſwer, Vide ante, (M.) 

: If at the Time of the Hearing the Defendant does not appear, 
tho' Proceſs appears to have been duly ſerved, his Anſwer ſhall be read; but 
the Decree ſhall not be abſolute againſt him, tho' there is Cauſe for a De- 


Vide Practical Regiſter in Chancery 190. 

But the Regiſter ſhall ſay, That the Court, for ſuch and ſuch Cauſes ſo 

decrees, if the Defendant does not pay the Coſts a efſed to the Plaintiff, or 

bis Attorny, and by ſuch a Time ſhew good Cauſe to the contrary. Ord. Jr 
3 5 Cu. 


And the Arrearages of ſuch Fees are Cauſe for ſtopping the Hearing of 


the laſt Day of Cauſes in Michaelmas, or Eaſter Term. Rules and Orders 


Places above fixty Miles from London, Rules and Orders in Exchequer 11. 


cree for the Plaintiff. Ord. per Cla. Rules and Orders of Chancery 111. 
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Cla. Rules and Orders of Chancery 112. Vide Practical Regiſter in Chan- 
cery 191. 
| And the Defendant ſhall not be admitted then to ſhew Cauſe, without a 
Certificate from the Plaintiff's Attorny of the Payment of the Coſts, or an 
Affidavit of Tender and Refuſal. Ord. per Cla. Rules and Graders of Chan- 
cery 112. Vide Practical Regiſter in Chancery 191. 


And if the Court, at the Time allowed for Cauſe, confirms the Decree, 
the Defendant ſhall pay full Coſts. 


So in the Exchequer, if a Defendant ſerved ad audiendum Judicium, makes 


Default, whereby there is a Decree againſt him ii, &c. he ſhall not after- 
wards be heard to ſhew Cauſe, *till he pays 5 /. Coſts to the Plaintiff or r his 
Attorny. Rules and Orders in Exchequer I2, ** 29. 


Kr. 2.) When the Plaintiff does not appear. 


If, at the Time of the Hearing, the Plaintiff does not appear, the De- 
fendant ſhall be diſmiſſed with Coſts to be taxed v4 a Maſter. Vide Prac- 
ical Regiſter in Chancery 190. 


When the Plaintiff's Bill is diſmiſſed of Courſe, or by Order for want of 


Proſecution, it ſhall not be afterwards retained, without Motion, and a Cer- 
tificate of the Payment of the Coſts, from the Defendant's Attorny. Ord. 
fer Cla. Rules and Orders of Chancery 118. Vide Practical Regiſter in 
Chancery 146. 

So in the Exchequer, if the Defendant is ſerved and appears, and the 
Plaintiff does not attend, the Cauſe ſhall be put out of the Paper, and the 
Plaintiff ſhall pay 5 . Coſts; and if the Defendant puts the Cauſe into the 
Paper to be heard the next Term, ad requifitionem Defendentis, (as he may 


do) the Plaintiff ſhall not be heard till he has paid the 51 Coſts. Rules 


and Orders in Exchequer 12. Rule 29. 


r. 3.) When there are not Parties. 


There ought to be proper Parties to the Bill. Vide PraGical Regiſter in 
Chancery 261, &c. Vide Ante, (E. 2.) 


But if a proper Party is beyond Sea, upon an Affidavit, that it is not 
known, whether he be dead, or alive, the Plaintiff ſhall have a Decree 


againſt the other Defendants, without Prejudice. 1 Ver. 487. 


(T. 40 What Evidence ſhall be admitted upon the Hearin g. 


T. 4.) At the Time of the W after the Bill and Anſwer are opened by 


Depoſitions in the Counſel, the Court ae to the Proof. Vide Practical Regiſter in 


the ſame, or 
a Croſs Cauſe. Chancer Y 189, 190. 


The uſual Proof is reading the Depoſitions made in the ſame Cauſe. 


Vide Practical Regiſter in Chancery 152. 
Depoſitions in Croſs Cauſes, between the ſame Parties, heard at the Ging 


im ſhall be allowed upon both Cauſes without Motion. * — 80, in the 


tical Regiſter Exchequer. Vide Rules and Orders in Exchequer 11, Rule 26, 

In —_— Allowed, upon Motion. Ca. Ch. 236. 

ar (By Or. But when the Allowance was ordered upon the Motion of the Defendant, 
afſter Publication in the firſt Cauſe, and before Publication in the ſecond 


Cauſe, 9 the Depolitions for Proof of an Agreement, not alledged 


by 
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Order before the Hearing of the Cauſe. 


ihe former Cauſe. 


Bill brought by another Legatee for the ſame Intent. 


the former Cauſe never was regularly in Court. 


not be admitted againſt the other Defendant, 


CT HANGER Y. 
by the Anſwer of the Defendant in the firſt Cauſe, but alledged by his Bill 


in the ſecond Cauſe, ſhall be admitted, Dub. Ca. Ch. 2 36. 


But no Witneſs ſhall be examined vivd voce at the Hearing, without an 


cery 154. Vide Rules and Orders in Exchequer 10. Rule 23. 

If the Plaintiff after Examination of Witneſſes, withdraws his Replica- 
tion, takes Exceptions to the Anſwer, and replies to a new Anſwer, and 
upon a Commiſſion Witneſſes are examined, the Depoſitions upon the 
former Commiſſion ſhall be ſuppreſſed, if the Witneſſes are not re-examined 


after. the laſt Replication, or allowed by the Court, upon Motion, to be 
uſed at the.Hearing of the Cauſe, Pr. Cha. 386. 


Depoſitions, in a former Cauſe in Chancery, admitted to be read, upon 
Motion, the ſame Matter being then under Examination, as now. Ca. Ch 
73, 175. 

Tho' neither the Plaintiff, nor any under whom he claims, was Party to 
R. Ca. Ch. 73.—Cont. at Law, 2 Rol. 679. 636; 


Tho' neither the Plaintiff, nor the Defendant, was then a Party. Ca. 
Ch. 73. Cont. 1 Ver. 413. 


And tho' the former Cauſe was more than 30 Yeu paſt, and the Wit- 
neſſes dead. Ca. Ch. 73. 7 


So, Depoſitions in a Cauſe diſmiſſed for want of E for Relief. Ca. 


Ch. 175. 


So, Depoſitions for a 185 againſt an Executor, to prove Aſſets, in a 
„ 

And if the Plaintiff or Defendant obtains an Order for the Uſe of Depo- 
ſitions in another Cauſe, the adverſe Party may uſe them, without Motion, 
unleſs he be inhibited by the ſame Order. Ord. per Cla. Rules and Orders 
F Chancery 109. 

But when the former Cauſe was diſmiſſed for Irregularity, the Depoſitions 
therein can never be admitted in another Cauſe for the ſame Matter ; for 
R. Ca. Ch. 175. 

So a Bill exhibited by the Defendant againſt the Plaintiff at another Time, 
ſhall be read, upon Proof, that it was exhibited with his 82 Ca. Ch. 65. 


so the Anſwer of the Defendant may be read againſt him ; but then the 
Whole may be read by the other Party. 


Age neither amends, or makes a new Anſwer, as he may do, but prays a 


Hearing of the Cauſe de novo, his Anſwer ſhall be Evidence guns him. 
Eg. R. 4 


If the Defendant by his Anſwer denies an Agreement, Sc. it ought to be 
proved by two Wanne, for one is not ſufficient. 2 Ca. Ch. 8. 


I Ver. 161. 


A Deed, mentioned in the Bill, to which the Defendant fays, He believes (F. 7. 


Vide Practical Regiſter in Chan- 
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(T. 5.) 
In another 


* Cauſe. 


(7. 6.) 
efen - 


So if a Defendant, being an Infant, anſwers by Guardian, ad at full =_ * 


there 1s ſuch a Deed, ſhall not be read, without Proof; for the Confeſſion Dede. 


does not admit more than is alledged by the Bill, and does not warrant 


the Reading of a Deed with like Clauſes. R. 2 Vent. 161. 


So a Deed proved upon. a Commiſſion againſt one Defendant only, ſhall 
2 Vent. 361. 


Vo I. II. = X (V) Inter⸗ 
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(v) Jnterlocutozy Orders. 


THE Orders made by the Court upon Hearing are Interlocutory, or 
Final and Decretal. Vide Practical Regiſter in Chancery 253. 8 
The Interlocutory, (which comprehend all Orders made by the Court 
before the Decree) ſhall not be explained by Petition, but by Motion upon 
Notice to the other Party. Vide Practical Regiſter in Chancery 25 5. 
An Order made without Mention of a former Order, concerning the 
Yame Matter, is ſurreptitious, and ſhall not be uſed. Vide Practical Regiſter 
in Chancery 256, 5 ä 
Nor ſhall it be entred after the 8th Day from the pronouncing it, ex- 
cluſive. Vide Practical Regiſter in Chancery 256, Vide, for the Entry, 
Ante, B. 6.) . | | A | | 
: 150 Conſent of the Solicitor to an Interlocutory Order is ſufficient. Ca. 
Ch. 86. . 
In the Exchequer, after Judgment upon an Hearing, or Rule upon a 
Motion pronounced, the Minutes ought to be repeated openly in Court, 
before the Hearing of another Cauſe, or Motion, to the Intent, that any 
| Miſtake may be rectified. Rules and Orders in Exchequer 12. Rule 30. 


(W. 1.) Reference to a Maſter. 


W HEN the Court would be informed of any Fact, it is uſually re- 
5 ferred to a Maſter; as, to examine the Sufficiency of an Anſwer, 
Vide Rules and Orders in Chancery 119. Vide Practical Regiſter in Chancery 
O5, 6. | 
: 1 o take Accounts. Vide Practical Regiſter in Chantery 305. 
But a Reference of the State of the Caſe is not frequent, without Con- 
Tent of the Parties. Vide Practical Regiſter in Chancery 306. 
Nor a Reference to determine the Cauſe, except where the Parties are 
poor, or of kin, ot do conſent. Vide Practical Regiſter in Chancery 306. 
Nor a Reference to take Accounts, till the Hearing of the Cauſe. Vide 
Prattical Regiſter in Chancery 307, 309. | 


* 


A Reference to examine Court Rolls is made to two Maſters. Vide 
Practical Regiſter in Chancery 307. . 


(W. 2.) Report. 


The Report or Certificate of the Maſter ought to be ſuccinct and plain, 
without Recital of all the Points of the Order of Reference, or the Debates 
of the Counſel, upon which it was founded. Ord. per Cla. Rules and 
Orders of Chancery 118. Vide Practical Regiſter in Chancery 320. 
The Maſter uſually delivers his Opinion in the Report, if the Caſe be 
not difficult. Vide Prafical Regiſter in Chancery 319. 
And if it be difficult, he ſhall make a ſpecial Report ; but that ſhall not 


F 


be upon the Importunity of Counſel, but only when the Court, or the In- 
tricacy of the Caſe, in his Judgment, requires it. Ord. per Cla. Rules and 
Orders of Chancery 118. Vide Practical Regiſter in Chancery 319, 320. 
The Report ought not to exceed the Order of Reference. Vide Practical 
Regiſter in Chancery 320. | Son 80 


I 
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it ſhall be made upon Conſideration of the whole Aufees, or Matter | re-= 
ferred, that thereby the Court may be fully informed: Ord. per Cla: Rules 
and Orders of Chancery 119. Vide Practical Regiſter in Chancery 320. 

As, if it be reforied, whether ſuch a Thing be confeſſed or ated ed by 
the Anſwer, the Maſter ſhall alſo conſider; how ſuch Confeffion is wr, hs 
or avoided; by another Part of the Anſwer. Ord: per Cla. Rules and Or- 
ders of Chancery 119: Vide Practical Regiſter in N 320. 

After the Report is made, it ſhall be filed with the Regiſter, under the 
Hand of the Maſter, and then confirmed by the Court, unleſs: Cauſe is 


ſhewn to the contrary, within ſeven Days; by the other Side: Vide Pruflical 
Regiſter in Chancery 323. 


If Cauſe is not ſhewn, it (hall be confirmed abſolute}: 


Yet a Report, being poſitive; and not to ground a 1 al be of 
Force, and Proceſs ſhall be awarded immediately for the Performance, un- 
leſs the other Party, upon Notice, files Exceptions to it with the Regiſter 
within 8 Days in Term- time, or in the Seals, or if it be after the Seals, 
with 4 Days of the next Term. Ord. per Cla. Rules and Orders of Chan- 
cery 120. Vide Practical Regiſter in Chancery 323. 

By Order 29 O#. 4 W. & M. Reports ſhall be filed with the Regiſter, 
within 4 Days after Signing, who ſhall indorſe the Day of filing; and all 


Proceedings thereon before filing ſhall be void: Rules and Orgers of Chan- 
cery 189. Vide Practical Regiſter in Chancery 321. 


In the Exchequer, a Report ought to be delivered fix Days before the 
Time fixt for the Hearing of the Cauſe; to the Clerk in the Cauſe, who 


ſhall forthwith give Notice thereof to the Clerk on the other Side: Rules 
and Orders i in Exchequer 14. Rule 30 6. 


it! 


(W. 3.) Exception to the Report. 


If Exceptions are taken to the Report, they ought to be filed with the 
Regiſter within 8 Days after the Repart filed, if it * within the Term, = 
the Seals. Vide Rules and Orders of Chancery 120. "Vide Practical Re 
in Chancery 323.— In the Exchequer, two Days before the Hearing ie 
Cauſe. Kale and Orders in Exchequer 14. Rule 36. 


If in the Vacation, within 4 Days of the next Term. Vide Rules wy 
Orders of Chancery 120. Vide Practical Regiſter in Chancery 


And he, who files the Exceptions, ſhall depoſit 46s, * WAS Re giſter, *. Matginal 


to be paid to the other Party, with other Coſts as the Court ſhall hint Note 05 Clar. 
proper, if they are diſallowed. Ord. or cle. Rules and Orders of Chan- V. i 5 U. 


d ſo is Prac- 
-cery 120. Ne 


ical Regi 
If they are allowed, the 40 56. * ſhall be returned. Ord. per dla. Rules 1 rh ug 


and Orders of Chancery 120, 1. 165 $35: 
So, if any one Exception is allowed; as, when the Maſter reports an by 
Anſwer inſufficient in ſeveral Particulars; and the Exceptant prevails i in ſome 
8388 which is not inſufficient in it, the 49 5c ſhall be returned. Per 
er, H. 4 Anne. 

But by Rule 12. Feb. 1650. The Exceptant hall pay tos; over the 40s. 
for every Exception, or diſtin& Part of an Exception over-ruled. Con- 
firmed by Rule 36 Apr. 2 Fac. 2. Rules und Orders of Chancery 142, 700: 

And by Order 17 January, 1 V. & M. Tho' the Ex 


on be waived 
and if the Exception i is declared to be frivolous and N he 8 


pay for it 20s. Rules and Orders * * I 96. Vide Praftical Regs er = 


— 
- 


in Chancery 169. 


1 


| . 
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0 H A N c E R V. 
The Regiſter ſhall enter the Exceptions in Courſe, to be determined by 


the Court. Ord. per Cla. Vide Rules and Orders of Chancery 120. Vide 


Practical Regiſter in Chancery 325. 
And the Paper of the Day ſhall be ſet up by the Regiſter in his Office 


for two Days before. Ord. per Cla. Rules 4. Orders of Chancery 120, | 
Vide Practical Regiſter in Chancery 325, 0. 


And Notice of the Day ſhall be given, by the Exceptant to the ole 
Party. Ord. per Cla. Rules and Orders of Chancery 120, Vide Practical 
Nen! in * 3 25. 


(W. 4.) Final Reference. 


Sometimes the Court. refers a Carl toa Maſter, or others, to be Uster 


mined by their Award. Vide Practical Regiſter in Chancery 306. 


But ſuch Reference is made by the Conſent of all Parties. Ca. Ch. 86. 

And the Conſent of the Solicitor is not ſufficient. R. Ca. Ch. 86, 7. 

Nor is it ſufficient, that any Party attends upon the Reference, unleſs by 
does actually conſent. Ca. Ch. 87. 

But the Solicitor, who conſents, ſhall not pay Cofts, tho! the Award was 


made upon his Conſent, and afterwards reverſed for that Reafon ; for his 


Conſent was void, and it was the Folly of the other Side to proceed _—_ 


it. Ca. Ch. $7. 


And tho? loch an Award be afterwards affirmed bay. a Decree, it ſhall 


be reverſed upon a Review, if it does not 1 to have been made by 


the Conſent of all Parties. R. Ca. Cb. 86, %% „„ 
o, if the Award be only of Part of the Matters referred. R. Ca. Ch. 87. 
Or, impoſlible, or * KR. Ca. wag: 87. 


© Trial by Common Law. 


\OMETIMES the Court ha the Matter to a Trial by the Olea 
Law, upon an Iſſue by them directed. Vide Practical W in Chan- 
cery 227, 
As, if it be doubtful, 1 the Plaintiff, who ſues as Adininifie- 
trix to her Huſband, has her Huſband living, or not. R. Ca. Cb. ro. 
In a Bill for a Legacy, &c. if the Defendant controverts the Will, it 


2 ought not to be eſtabliſhed by a Decree, before a Trial at Law of the 


Validity of the Will. R. inter Cook and Tn 6 Feb. 13 W. 3. and a 


* 2d Part of Decree fer Finch Cont. reverſed. R. Eg. Ca. go. * 


2 Med. Ca. 


Or, if it is ene whether a prior Mortgage was executed, or fatif- 
fied. Eg. Ca. 39. * 


So, if a Fact be controverted, a Trial is uſually ed ; as, „Whether 
there is ſuch a Cuſtom, Preſcription, &c. Vide 1 Ver. 489. 

Whether a judgment, Bond, Debt, &c. be ſatisfied. Ch. R. 3. 

So the Court ſometimes directs a Trial of a Fact, which gives a Right, 


tho' it was in Iſſue r Aron, a Canaan: to Examine Witneſſes. 


2 Ca. Cb. 3 Ns 


So, if the « Queſtion. in Ifue be, whather there was an Agreement, the 


Court may e a Tri thereupon, whether the Agreement was waived. 
R. 2 Ca. Ch. go. 


So there fall not be a Decree to hind the Inhrritance generally, wichout — 
two Trials, if the Parties deſire it. Vide 1 Ver. 2 | 


So, if the Matter be of Value, a ſecond Trial ſhall be directed. 8 
2 Ver. 1. 5. 


But 5 


But after a Plea to a Bond, quod leit 42d FER ” the Defendant i in Chun- 
_ cery. ſuggeſts that the Bond was not executed, or that it was obtained by 
Fraud, Chancery may well order Payment of the Bond, without directing a 
Trial of the Validity of it, which was admitted by the Defendant's Plea 
upon the Suit at Common Law. R. in Parl. Ca. Parl. 16. 

80, if the Defendant by Fraud ſuppreſſes a Deed, the Court will make a 
Decree, without directing a Trial. Ca. Cb. 293. 

So a Trial ſeems to be in the Diſcretion of the Court. 

So the Court may direct a Special Iſſue, or, if there is no Impediment, 
put the Party to his Action at Law. 2 Ver. 10 5 

When a Trial ſhall ” inforced upon an 9 Bill. Pit Pot, (4 V.) 


(V t.) Decree. 


A Dectes by the Court ſhall be drawn with convenient Brevity, reciting 
only the Subſtance of the Proceedings briefly. Vide Practical Regiſter 
in Chancery 127,50 in the Exchequer. Rules and Orders in Exchequer 12. 
Rule 32. | 

* i be made by the Maſter of the Rolls, or a a Judge, it ſhall be ſigned 
by them, and afterwards by the Chancellor, or Keeper. Vide Practical 
Regiſter in Chancery 123, 127. 

And before it is preſented to them to be figned, it ſhall be ſigned by 
the Six-Clerk, to whom it belongs, or his Deputy. Ord. per Cle. Ruler 
and Orders of Chancery 117. Vide Practical Regiſter in Chancery 123. 

And the Six-Clerks are to keep a publick Book of all Decrees made and 
ſigned; and therefore the Regiſter, at the Beginning of every Term, ſhall 

give them a Liſt of all the Decrees and Diſmiſſions ſigned by the Chan- 
cellor, in the Term or Vacation precedent. - Ord. per Cla. Rules and Orders 
of Chancery 117. | 

Every Decree ſhall be drawn, ſigned, and inrolled before the firſt Day 
after the Michaelmas or Eaſter Term next enſuing the pronouncing of it. 
Ord. per Cla. Rules and Orders of . 116. Vide Practical Regiſter 
in Chancery 123. / 
And ſhall not be l Gened and rente without Leave of the 
Court. Ord. per Cla. Rules and Orders of Chancery 116, 117. Vide Prac- 
tical Regiſter in Chancery 124. 

So in the Exchequer, a Decree of Diſmiſſion, mall not be entred after 
the laſt Day of the next Term, without Leave of the Court, upon Mo- 
tion. Rules and Orders in Excbeguer 12. Rule 3 1. 


In Chancery, it may be inrolled after the Death of the Defendant. 2 Ca. F 
Ch. 227. | DT IS 3 
So, if a Guardian is ; decreed to pay Money, having confeſſed Aſſets, 3 ä 1 
ſhall be bound, tho' the Infant dies before the Inrolment. 2 Ca. Ch. 199. 2 
If the Decree concerns Land, or a Leaſe, it ſhall be entred in the Docket 
of the Regiſter, within fix Months ; ; otherwiſe a Purchaſer ſhall Me be 22 
judiced by it. Vide Practical Regiſter in Chancery 128. er — 
It ought to recite the Facts, which are agreed, or proved; ot ET erwiſe 3 2 
Bill of Review would be prevented. 1 Ver. 214. 
If a Decree be for Relief againſt a Judgment in another r the 
Judgment ſhall firſt be read, and then the Decree does not vacate the Judg- 


ment, 2 corrects the unreaſonable ot. Vide Fl (3 W 85 Vide Prac- | 
tical Regi ifter in Chancery 1 27, 8. 


* 
— 
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. 
If a Decree be by the Conſent of Counſel, and no other Cauſe appears 


| Se it, it ſhall be reverſed ; for Conſent of Counſel 1 1s not ſufficient Ground 
for a Decree. 1 Ver. 274. 


By a Privy Seal, the Chancellor, or Keeper may ſign and inrol a Decree 
of his Predeceſlor. 1 Yer. 132. 


G. 2.) Who are Wand by a Decree. 


All Parties, and Privies are bound by . 

So, a Purchaſer after the Decree. Ca. Ch. 231. 1 Ver. 459. 

So, a Purchaſer pendente lite. Ca. (b. 152. 1 Ver. 459, 460. 

So, a Decree for Forecloſure of a Redemption againſt a Tenant in Tail 
binds his Iſſue. Ca. Ch. 220. 

So it binds the Remainder-Man, who claims by a voluntary Settlement 
of the Tenant in Tail, altho' no Party to the Decree. Semb. Ca. Ch. 220, 
So, if a Perſon, preſent at the pronouncing of a Decree, pays Money to 
an Executor contrary to the Decree, tho' he was no Party to the Suit, nor 
ferved with an Order for the Non-payment, he ſhall be bound by the De- 


cree. R. 1 Ver. 57, 123. 


So, if four Pariſhioners are named to defend for all, and there i is a Decree 
againſt them; another Pariſhioner, not Party or Privy to thoſe four Defen- 
dants, ſhall be bound by the Decree. Ca. Ch. 272, 282. 


If the Lord of a Manor is decreed to admit Copyholders upon a Fine 


| tertain; a Copyholder, not a Party, ſhall take Advantage of the Decree. 
Hard. 165.4 , Somn eee . 


4 


A t rel Ae, 
e Zeeb e N I N | | 
But a Purchaſer bond fide before the Bill exhibited, nat belag a Party by 


the Bill, nor by Order, _ not be bound by the Decree. File Practical 


Regiſter 3 in Chancery 125, 6. 


Nor any one, who does not appear gratis, nor was ſerved with Proceſs 
ad audiendum Judi cium. Vide Practical Regiſter in Chancery 125. 


th. 48. any one, who has an Intereſt, and is not Party, or Privy, R. Ca. 


80 if one Defendant is in ebene to a Sequeſtration, and a Decree is 
mide againſt other Defendants ; that does not bind the Defendant in Con- 


tempt, but he may afterwards appear, and anſwer, and have the Cauſe 
heard. 1 Ver. 228. 


A Decree in Chancer = does not bind the Right, but only the Perſon. 
Vide Ante, (D. 7.) Viae Ca. Ch, 301. 


(Y. 4.) Execution of a . 


Aſter a Dectes made, the Defendant ought to be ſerved with it, under 
the Seal of the Court. 


And, in the Exchequer, No Perſon ſhall be in Contempt, for not 3 


ing an Order or Deeree, until he is ſerved by Delivery of a true Copy to 


him, and ſhewing him the Order or Decree under the Seal of the Court. 


Rules and Orders in Exchequer 14. Rule 3 5. 


Or, if he cannot be found to be ſerved perſonally, upon an Aftdavit 
thereof, by Order of Court, a Writ of Execution may be left at his Houſe 


or laſt Abode, or a Copy ſhall be left with his n in Court. Rules and 
Orders in Beben 14. Rule 3 5. 


; | Es. hs 
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taken. Ca. Ch, 54. | 


CHANCERY. 83 
In Chancery, if the Defendant, being ſerved with the Decree does not 
pay Obedience to it, all the Proceſs for Contempt ſhall iſſue againſt him 
ſucceſſively. Vide what they are, Ante, (D. 3. Sc.) Vide Practical Re- 
giſter in Chancery 174. 


And a Sequeſtration may iſſue of an Eſtate Real or Perſonal, tho' the 
Decree be only for a perſonal Duty. R. Ca. Ch. ga, 242. 


And the Sequeſtration ſhall be continued againſt the Heir, if the Defen- 
dant dies under it. Ca. Ch. 241, 2. 


Tho' the Heir claims by a voluntary Settlement of his Father, with 
Power of Revocation, made before the Suit. R. Ca. Ch. 242. 


Otherwiſe, if it was without Power of Revocation, tho' voluntary. 


R. Ca. Ch. 242. | 


If the Defendant be taken by the Serjeant at Arms, or committed, he 
ſhall not be diſcharged, until he performs the Decree in all Things pre- 
ſently to be performed, and gives Security for the Performance of the Parts 
to be performed in futuro. Ord. per Cla. Rules and Orders of Chancery 
117. Vide Practical Regiſter in Chancery 175. — So, in the Exchequer. 
| Rules and Orders in Exchequer 14. Rule 37. 


And the Chancellor alſo may fine him for the Contempt, and eſtreat 
the Fine. Vide Practical Regiſter in Chancery 175. | 


And if he procures himſelf to be removed into B. R. and then eſcapes, 
he may be recommitted. Ca. Ch. 32. 


If there is a General Pardon after Commitment, by which all Contempts 


are pardoned, he ſhall not be diſcharged. Dub. Hard. 192. 


* 1 


_ * 
If the Decree is for Land, and the Defendant, being impriſoned, will 
not perform it, the Court grants an Injunction for the Poſſeſſion. Vide 
Ante, (D. 7.) Vide Practical Regiſter in Chancery 177. FR 
And upon an Affidavit of Service, and that it is not obeyed, a Com- 
miſſion ſhall be granted to Special Juſtices, and a Writ of Aſſiſtance directed 
to the Sheriff, if neceſſary, to put the Party into Poſſeſſion. Vide Practical 
Regiſter in Chancery 177. 1 V 
If a Degree is Quòuſque, or Temporary, and a Bond, or Aſſurance is alſo 
decreed for the Performance of it, and the Aſſurance is given abſolutely, 
yet it ſhall be guided by the Decree. R. Ca. Cb. 251. 1 
So, a Fine acknowledged, or a Recovery ſuffered purſuant to a Decree, 
Sul be reſtrained of Operation beyond the Intent of the Decree. R. Ca. 
49. | $ 
Es 1 1 I OW SE EF. I.. 
12 (V. 5.) Rę- hearing. WP 7 . 
fee J. l. 146, 2 · &. e PF: 3 . 
Before the Inrolment of a Decree, the Cauſe may be allowed to be re- Yide Review, | 
heard, for good Cauſe. Vide Practical Regiſter in Chancery 311. r 


As, if the Fact, or Proof, upon which the Decree is founded, be miſ- 


So, if there be any Omiſſion in the Inrolment of the Decree. 2 Vent. 3 59. 
So, after an Inrolment irregularly made, or by Surprize. 1 Ver. 131, 
Tr i ö 5 
But generally after an Inrolment a Rehearing ſhall not be allowed; for 
then the Decree is upon Record, which ought not to be vacated. 1 Ver. 1317. 
So, by Order 12 May 2 Fac. 2, No Rehearing ſhall be granted, if the 
Party does not depoſit 5 J. for Coſts, if he has no Relief. Rules and Orders , = 
of Chancery 167. * | Eo ant MO e e „ 
And by the ſame Order, a Rehearing does not ſtay Proceedings upon the is Chancery 
Original Decree without ſpecial Order. Rules and Orders of Chancery 167. d. OR 
| | ; . bo increaſed to 


Prac- 
tical- Regiſter 


104, and af- 
So, terwards, to 
- 20 f. | 
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80, by Order, 23 Oct. 1 V. & M. The Court ſhall be attended two | 
Days before the Rehearing, with a Copy 86 the Decree, and Petition for 

weng 3 and Orders of Chancery 186. RN 
. . V. 6.) Decree inforced by an Original Bill. 


A Man m to do ſuch an Act may have an Original Bill to inforce 
the doing of it; as, if a Mortgagee be decreed to account for Profits re- 
ceived before and fince his Aſſignment, he ſhall have a Bill to inforce the 
Aſſignee to account for the Time ſince the Aſſignment. Ca. Ch. 3, 

So, if a Decree be for the King, it may be inforced upon an Original 
Bill. R. 1 Rol. 373. J. 50. 
So a Decree in an inferior Court of Equity may be inforced upon a Bill 
here. R. 1 Rol. 373. l. 30. 

So after a Decree affirmed in Parliament, a Bill may be brought for the 
Diſcovery of a Deed imbeziled na lie, in Aid of the Decree, or for 
the explaining of it. 1 defy 

So, if a Decree be for a cial Purpoſe, or 243uſque, an Original Bill 

may be brought, to ſhew the "Matter fatisfied, or the Purpoſes performed. 
R. Ca. Ch: 2 51. 
So, if the Decree be for aiding a defective 8 of Land, there 
may afterwards be an Original Bill againſt the Heir, for the meſne Profits. 
R. 2 Ca. Ch. 134, 72. 
Tho the Plaintiff by his firſt Bill had prayed an Account of the Profits. 
2 Ca. Ch. 134. But this ſeems not to have been prayed. 2 Ca. Ch. 71, 72. 

So an Original Bill for the Execution of a Decree, againſt a Purchaſer, 
who claimed under Parties to the Nee, was allowed upon Demurrer. 
26 Car. 2,—Ca. Ch. 231. 

So a Decree by Commiſſioners of charitable Uſes was confirmed by 
Original Bill. Ca. Ch. 193. Vide Poſt, (2 N. 1.) 

So, if there be an Original Bill for the Execution of a Decree, a Parol 
| Agreement after the Decree cannot be pleaded in Bar, but the Party ought 
to inforce his Agreement by a new Bill, to which the other may give an 
Anſwer. R. 2 Ca. Cb. 8. 
| So a Decree may be revived by Scire Facias, after it is ſigned and in- 

rolled, to be put in, Execution. Vide Practical Regiſter in Chancery 351. 

But a Scire Facias lies only for a Party or Privy ; and therefore ſhall not 
be allowed for a Purchaſer or Aſſignee ; for he wants Privity. 1 Yer. 426. 

Yet a Defendant cannot plead in Engl iſh, to a Subpena Scire n, if 


cur in 2 he is not Privy, but ſhall m_ to the Court by Motion. 85 R. 234. 


(V. by ) Or Avoided. 


So a Decree, that a W account for Profits received before, and 
ſince his Aſſignment, was avoided by an Original Bill, ſhewing that the 
Aſſignee had a Title Paramount to the Mortgage. Ca. Ch. 3. 

So a Decree abſolute for the Enjoyment of Land, upon Non- payment of 

Money due upon an Account, was avoided by an Original Bill, ſhewing the 

| 6. of e Non-payment, 2 Matter ſubſequent to the Decree. . 

6 

"Bo a Decree obtained by Fraud may be avoided bo Original Bil, by 2 

Stranger, who may be altaited to falſify the Suggeſtions, upon which the 
Decree was founded. Go. C..162...: 

So a Decree for Alimony upon a Separation, affirmed upon a Bill of Re- 

view, and by the * of Lords upon an appeal, ſhall be diſannulled 


upon 


8 
l 2 . 5 
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upon an Original Bill bebe by the Huſband, who tenders Co-habitation. 
Eg. Ca. 6. * Vide Ca. Ch. 250, 

So a Decree againſt, an Infant may be avoided by Original Bill, during 
his Infancy, and a Rehearing, or a Review is not neceſſary ; but it is proper 
to recite the Errors of the Decree in the Bill. P. W. 737. 

But a Decree ſhall not be explained by an Original Bill, upon a Matter 
precedent to the Decree; as, if a Man has a Decree upon an Agreement to 
convey a Manor, being of 110 J. per Ann. to which a Farm of 250 J. per 


Ann. had fallen in, and then the Decree is made for the Conveyance of 


the Manor, generally, it ſhall not be explained by Original Bill, that it did 
not extend to the Farm. R. Ca. Ch. 45. 


Nor ſhall there be a Bill to diſcover Aſſets, upon a Decree to pay Coſts 


out of the Aſſets, Sc. *till the N is gel and 1 R. Ch. R. 
335 4. | . 


(2) Accident, 


CCIDENT, Fraud, and Truſt, are proper for Relief in Chancery, 
A Fran. 27. Vide Poſt, 3 M. 1 1, G.—4 W. 1, Gc.) 


If A. executes a Bond as Surety for B. but by Miſtake of che Writer, 


his Name is omitted in the Bond, the Obligee ſhall be relieved againtt A. in 


Equity. R. 3 Ch. R. 99. 

So, tho' the Party provides for Accidents, Chancery ſometimes relieves 
beyond the Proviſion of the Party ; as, if an Attorny, who takes 120 /. 
with a Clerk, agrees that 60 J. ſhall be returned if he dies within a Year, 


and he dies within three Weeks ; 3 box Executor ſhall return 100 Guineas. 
1 JV. er. 460. 


7 


a, A) Account. 


15 A. I. 0 When i it ſhall be decreed. 
CF: ANCERY will oblige _ one to give an Account for Money by 


him received. 


As, a Guardian, or any one, who receives Rents and Profits as Guardian. 
Ca. Ch. 126. 


I Ver. 296. Vide Poſt, (3 O. 1.) | | | 
A Woman, who receives Rents, Ce. upon | SOIL of a Deviſe, with 


appears afterwards to have been revoked. Ca. Ch. 1 26. 


An Executor, or Adminiſtrator, who receives the Nn Eſtate of a 


Deceaſed ; 


Tho' the Teſtator ſays, that the Executo ſhall diſtribute the Reſidue to 


ſuch and ſuch Perſons, without Compulſion, and all of them, , 


except one. R. 2 Ca. Ch. 198. 
A Man, who enters without Title, where the Entry of the Pliniff was 


prevented. by a Leaſe in efſe. Cb. R. 28 8. 


If he enters by Title, to receive ſuch Part of the Profits, and receives the 


Whole, he ſhall account for the Overplus. Eg. Ca. 32. 


A. receives Pay for a Company, he ſhall account to the Captain for che 


N "+ ih not for the Ferſonal Pay of himſelf and Servants N R. 2 Ver. 


80 a Factor Agent, Ge. ſhall be accountable to his Princi 2 Ca. G. 11. 


So an Account ſhall be demanded in Chancery, againſt the Execufors of a 
Guardian, with an Averment of Aſſets, tho they are not rann R. 9 


Demurrer, Cary 54. 


Or, by an Executor, d or Adminiſtrator, 1 Ch, R. hs I, 
Vol. 8 2 


* 2d Part of 
2 Mod. Ca. 


C H A N © E R v. 


80, againſt an Executor of an Executor, who was gulty of a Devo. 


ſavit. Semb. Ca. Ch. 303. Ch. R. 39. 


So, againſt Executors of Feoffees to a Uee, before the Statute 27 E. 8, 
Hi. 87, 

And againſt Executors, or Adminiſtrators of a Truſtee. R. 4 Inf. 86, 7. 

So an Account ſhall be demanded againſt a Leſſee, where the Leſſor b. 
venants to allow his Part of Law-Suits. Ch. R. 235. 

So, againſt an Adminiſtrator, after his e repealed, and 


granted to another. R. Ch. R. 40. 


So, againſt = Factor, for bimflf and his Co- Factor, now dead, tho' his 


be IS accountable. ay Abr. . 


FD er rm romeme wes 


8 hike ſhall be as Account by one Joint Tenant, Paroener, Ge. aint 
the others. 1 Ch. R. 49. Vide Poſt, (3 V- 6.) 

So an Account ſhall be demanded, by a Legatee, againſt an Executor of 
an Executor of the Teſtator, altho' a Co-Executor of the fir& Teſtator be 
living. upon a Suggeſtion that Goods came to his Hands; for every one, 
who has Goods of a Teſtator, is accountable to a Legatee. R. pon De- 
murrer, Cu. Ch. 57, : 

So there ſhall be an Account in Equity for meſne Profits. 1 Cb. R. 48. 

— 4 every Truſtee is accountable to the Cuy que Truft. 

if the Truftee employ A. as his Servant, A. ſhall be accountable to 
42 2 Ceftuy que Truſt, R. 2 Ca. Ch. 121. 
 Altho' A. had accounted to the T e kiwfelf 3 in his Life-time. R. 


2 Ca. Ch. 121. 


So, if an Infant, hs: uſed to receive- Money from B. by the Order of his 


Guardian, after full Age receives Money by Order of the ſame Guardian 


from B. and then accounts with the Guardian, .but does not put thoſe Sums 
into the Account, and there are General Releaſes between them, he ſhall 
be accountable to B. for thoſe Sums. R. Ca. Parl. 17. 

So A. ſhall account as Bailiff to B. tho' B. ſeizes his Papers, but after- 
wards reſtores them. R. 2 Ver. 33, 

o there ſhall be an Account in Equity, where there are mutual Debts, 
tho one is upon Bond, and the other upon ſimple Contract, and 18 Years 
are paſſed ; for a Diſcount i is natural Juſtice, Abr. Ca. 8. altho' the Difcount 
is againſt an Executor, of an Aſſignee oF a Commiſſion of Bankrupt. 
Ar. Ca. 8. Vide 2 Ver. 428. 


(2 A. 2. N When not. 


But a Purchaſer of the Land of a Deline quent (againſt whom he kad : 4 
Judgment, which was allowed in the Purchaſe) ſhall not be compelled to 
account for the. Profits ; for 12 are pardoned by the Act of Oblivion. R. 
C. Cb. 172 3. 

Nor ſhall an R of ; a Creditor, who recovers againſt a Biokeot 
and converts the Goods before the Bankruptcy i is known, be obliged to ac- 
count with the other Creditors, as if his Teſtator had made a Devaſtavit; 
for his Teſtator was in the Nature of a Purchaſer. Ce. Ch. 303. | 
Nor ſhall an Executor of a Merchant account to another Merchant, who 
1s accountable for ſo much to him in another Buſineſs ; for all Accounts be- 
E Merchants, by Cuſtom, are evened by Way of Eftoppel. D. 2 Ca. 
7. 

80 a Counſellor ſhall not have an Account againſt a Solicitor for Fees. 
R. upon Bemme. 1 Cb. R. 38. 

2 


So, 


rar 
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"SS. if A. enters and takes the Profits of Land for his Lite, his Executor 
ſhall not account to him who claims the Eſtate, where there was no Truſt, 

or Infancy in the Caſe, and no Entry by him who claimed the Right. R. 
2 Fer. T3. 

So A. ſhall not account for Profits, not received * an Infant, or as a 
Truſtee, or when there is no Entry upon the Eſtate by another. Eg. Abr. 7. 

And if a Man covenants to ſecure 500 J. and afterwards pays Part of the 
Money, he ſhall not be obliged to give Security for the Money due upon 
the Account, before the Account ſtated. R. Ca: Ch. 294. 

So, if a Bill is brought by an Infant, for an Account of Profits of Land, 
recovered againſt him by a Verdict, he ſhall not have an Account, till he 
has eſtabliſhed his Title at Law. R. 1 Ver. 295. 

So, Detainer of Charters, or Writings, is a Plea | in Bar of an Account. 
2 Ver. 33. 

So 5 Takin ſhall not be compelled to account upon a Contract, or for 
Goods for his Trade, or as Bailiff, altho" he is Factor for another. Ar. 
G 

If a Receiver, appointed by a Guardian or a Truſtee, has l to 
him, he ſhall not account, at the full Age of the Infant, to him. R. Pr. 
Cha. 53 

So = the Royal Exchange Aﬀfarance, or other Company, lend to a Di- 
rector, or other Perſon, who hath Stock in the Company, Money upon 

Intereſt, the Company, without an Agreement or By-Law which ſubjects 
the Stock to ſuch Debt, cannot diſcount their Debt, or refuſe Transfer of 
the Stock 'till their Debt is paid. R. Abr. Ca. 9. 

So a Lord of a Manor cannot refuſe his Copyholder, t to ſurrender to an- 

other, til his own Debt is paid. Abr. Ca. 9. 


(2 A3.) Account ſtated. 


Sc after an Account ſtated, a Man ſhall be obliged to give an Account 
de novo, upon ſhewing Particulars, in which the — was miſtaken. 

So, after an Account ſtated, with the Teſtator, and a Bond given for 
the Balance, upon Allegation that 200 l. paid and entred in his Books, 
(which he had not at the Time of the Account), was not allowed, the 

Executor was compelled to anſwer, with a Rule not to proceed further, 
N- Leave of the Court. R. upon 4 Pla of an Acoount Hated, Ca. 

262. 


So, after an 3 ſettled before a Maſter between a Mortgagor and 
Mortgagee, upon Allegation by a ſecond Martgagee, that it was done by 
Colluſion between them, and ſhewing the Particulars miſtated, the firſt 
Mortgagee ſhall be compelled to give an Account de novo. Semb. Ca. 

Cb. 299. ; 


So, when no. Particulars are ſhewn, the Defendant hal anſw-er to the 
Colluſion. Semb. Ca. Ch. 299. 


So, after an Account ſtated upon a Treaty of Marriage, the Guardian 
of the Wife, to the Huſband, and the Balance paid, and 2 given by 
the Huſband, to give a Releaſe of all Accounts after Ag Marriage, the 
Guardian, nr the Releaſe executed, may be compelled to give an Ac- 
count de novo after the Marriage. 2 Ca. Ch. 158, 

So after an Account given of an Orphan's Eſtate before the Aldermen of 


London, an Account de novo ſhall be compelled to be made in Ch me . 
R. upon @ Plea, 2 Ca. Ch. 170. 


So, after an Account ſtated between a Mortgagor, and the Heir of the 
Mortgagee, upon Proof, that it was agreed, that the Account ſhould be re- 


viewed, 


. 


viewed, if there was any Miſtake, and that Intereſt upon Intereſt was com- 
puted, a ne Account ab origine was decreed. Ca. Ch. 55. 3 Cb. R. 18. 
So, after an Account between Partners, and a Note given for the Balance, 
where it was by Surprize, Sc. Ch. R. 431. 
Or, if it appears to the Court, from the Nature of the Account, that 
Intereſt upon Intereſt was computed. 3 Ch. R. 18. 
So, after an Account ſtated, and a Releaſe given. Sin. 148. 
80, after an Account in the Spiel Court, and a Decree thereupon. 
R. 2 Ver. 47. ge * 
So, after an Account with the Mortgagor, and a Decree for Forecloſure, 
A. who would redeem, by a ſubſequent Mortgage, &c. ſhall have an Ac- 
1 count de novo; and the former Account is no Bar. R. 2 Ver. 663. 
„ But if a Man would compel an Account de novo, after an Account ſtated, 
3 . he ought to ſhew in what Particulars it is miſtaken, Ca. Ch. 299. 
1 Ver. 180. | 
And after an Account ſtated and reſted on for a long Time (as 14 Years) 


without Exception, the Accountant ſhall not be obliged to > give an Account : 
de 1 novo, Ca. Ch. 127. 


o, after 7 Years. Ch. R. 66. | 
So, if the Mortgagee employs a Servant of the Mortgagor to receive the 
Profits, and after the Death of the Mortgagee, the Mortgagor accounts with 
his Executor, takes the Accounts of the Executor, and agrees by Writing, 
that he will not charge him for ſo much, as his own Servant received, he 
ſhall not afterwards compel the Executor to account. K. upon a Plea, 
_ 280152 Man buys Goods, ſold by the Sheriff, upon an Execution at the 
= 8 Sui of B. againſt C. where they were offered to B. at the ſame Price and 
BM . refuſed, it ſhall be a good Plea in Bar, to an Account. Eg. Abr. 11. 
So an Account between Partners ſhall be taken only from the laſt Balance 
_ mg. Ch. R. 190. 
= If no Balance, from the Conimencement of the Partnerſhip. Cb. R. 190. 
A So an Account of the Voyage of a Ship, ſettled by the major Part of the 
E | Part- Owners, binds the Reſt. 1 Ver. 465. Vide Poſt, (2 A. 7.) 
= | So an Account between Merchants, where no Objection was made, after 
* the Trade between them ceaſed, until one of them died, ſhall be rann 
and the Parties ſent to Law. R. 2 Ver. 276. 

If no Objection is made by a Merchant for two or r three Poſts, after an 
Account received, it im ron an Allowance of the Account. Per Hutchins, 
a Ver. ab... 

So an Account i upon: a Decree, * a Tenant for Life, againſt his Tru- 
Nees, before the Birth of a Son in the Remainder, binds che Son. N. 
Aa. 7... 

So, if an Account is W 8 an Executor, od | Is ſettled RY 


fected and acquieſced in for many Years, the Executor ſhall not . an 
Account for a Debt due to himſelf. 2 P. V. 665. 
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: (: 2 A. 4 . The Manner of the Account. 
(1 A. 4) 


What A 2 The Accountant ſhall be allowed, upon his Oath, all Sums expended , 
ance an 22 under 40 5 2 Ca. Ch. 249. 


erg HON If he mentions in his Affidavit, To whom, and when paid. 1 Ver. 283, 


_ = what not. 470. If the Whole do not exceed 1007. 1 Ver. 470. 

1 . e But other Sums, 8 55 he ſhall not be allowed, without Proof. Semb. 
Iv 9 I 1 TY 
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80 if he loſes his Papers without his own Default, as by Seizure in a 
foreign Realm, &c. he ſhall not be charged, but upon his Oath, for Money 
gained by the Sale of his Merchandize. R. Ca. Ch. 128. 

So Expences are allowed, upon Oath, that they were neceſſary. Ch, 
R. II 
80 a Sr. ſold and delivered in his Trade to a Gander, under 405. 
Value, ſhall be allowed upon his Oath, but not Trees ſold by the Gardener 
to the Seedſman. 2 Ver. 170. 


In an Account by a Merchant againſt a Factor, he ſhall be allowed upon : 
the Account all Cuſtoms ſaved from a foreign King. R. Ca. Ch. 25, 76. 


5 
Otherwiſe, of the Cuſtoms ſaved from our own King. R. Ca. Ch. 30. 


So in an Account by an Infant againſt his Father-in-Law for a Legacy, 
he ſhall be allowed a Sum for putting him Apprentice, &c. 


4 Vent. 3 53. 
Eg. Abr. 7. 
But not for Maintenance, ſo as to diminiſh the Principal, * 2 V. ent. 
333 


So a Truſtee for an Infant ſhall be allowed, upon A Money of 
which it is proved that he was robbed ; and his Oath ſhall be allowed, as to 
the Quantum of which he was robbed. 2 Ca. Ch. 2. 

If a Parcener, &c. avoids the Leaſe of his Anceſtor, without the Privity 
of his Companion, he ſhall account for a Moiety of the Profits. 1 Ch. R. 49. 

If there are three Part-Owners of a Ship, and tvb of them navigate the 

= Ship againſt the Conſent of the other, and the Ship is loſt in the Voyage, 
be, who did not conſent, ſhall have an Account of the Profits, if there 
_ werc any, and ſhall bear his Part of the Loſs. R. 1 Ver. 2 


A Truſtee ſhall be allowed a Salary, for a Bailiff for the Truft Eftate; | 
but not for himſelf, if he manages it. 1 Yer. 316. Eg. Abr. 


„5 
So in an Account againſt A. by the Adminiſtrator of B. who had mutual 


Dealiogs with A..for a long Time, A. ſhall be allowed a Debt for Goods 
| ſold by him to B. R. Pr. Cha. 532. So, for Diet given to B. Eg. Abr. 8. 
If a Settlement be for Default of Iſue Male to Daughters, until 3000 I. 
7s paid by B. in the Remainder, in an Account to B. the Daughters ſhall 
be allowed Intereſt for the 3 0007. and the Rents ſhalt not go in Diminu- 
tion of the Principal, till a third Part is raiſed. Eg. Ar. 8. 
So in an Account to a Partner, the Defendant hal be allowed Money 
borrowed of him by the Plaintiff, Eg. Ar. 9. wits 
But the South-Sea Company ſhall not be lowed Money chr of 
them, on a Bill to transfer Stock in the Company, if the Stock Was not 
made a Security for the Payment. Eg. Abr. . 
If A. accounts, he ſhall not have an Allowance for the Diet of the Plain- 
tiff, who was bis Relation, and came by his Invitation. 1 Ver. 1 


If an Executor accounts for Aſſets, he ſhall not be allowed a lea. 
confeſſed pendente lite. 1 Ver. 457. 


Nor, a Payment made ſponte, without Suit, Prncente lite. 


4. Ver: 369. 


A Man, who hath loſt his Papers, without bis own Default, ſhalt not be (2.4. 3% 


charged but upon his Oath. R. Ca. Ch. 128. Where the Papers, Ge. were For what he 
ſeized upon an Embargo in Spain. | Goon u not be 


So an Agent, Factor, Fc. ſhall not be charged for Goods dif poſed of 21 <2 { 
| according to his Orders. 2 Ca. Ch. 12. 


Altho' not delivered accordingly, when the Omiſſion was by Accid 
or without his Default. 2 Ca. Ch. 12 y Ac ent, 


And it is ſufficient by his Anſwer to ſay eencrally, That all, by him re- 


I was diſpoſed of according to the Order of his Maſter. 1 Nr. 136, 
20 


Vo I. II. Aa > 


(2 A. 6.) 
For what he 
ſhall be char - 
ged. 


90 


7 


vet he ought to anſwer, for it is no Plea, That he paid to his Maſter, 


1 Ver. 


80 a 


Mi 


Default. 


Vo or received by the Purchaſer himſelf. 


A Woman, charged for the Profits of Land deviſed to her, which De- 


I 


c HAN C E R V. 


0 


Semb. 1 Ver. 44, 45. 
If an Heir is decreed to account for Profits to a Purchaſer, he mall not 


be charged for that which was applied for Payment of the Debts of the 


R. Ca. Ch. 101. 


an, charged to account for meſne Profits of Land, ſhall be charged 
only for ſo; much as he hath received, or. might have received, 2 og his 


viſe was afterwards revoked, ſhall not be charged for Legacies deviſed out 


of the Land, 


paid before Notice of the Revocation. | 


R. Ca. Ch. 126. 


It Partners account, they ſhall not account for Debts compounded but 


according to the Compoſition, Ch. R. 191. 


So after a long Time, Ce. as 20 or 14 Years, an Accountant ſhall be 
upon his Oath, where Proof of Debts paid, &c. cannot be made 


diſcharged, 
by Bonds cancelled, &c. 


So a Truſtee ſhall not be charged, with the Value, which was only ima- 
1 Ter. 144. Y 


Eg. Abr. 11. 


 ginary ; for he ought to account only as a Bailiff. : 
So if Sequeſtrators fell Timber to the Value of 700 J. and pay only 200 J. 


to the Party, 


1 Ver. 160. 


he ſhall not account for more ; for the Sequeſtrators are the 
Agents of the Court, and not of the Party. 


So a Defendant ſhall not be charged: in his Account by the Affidavit of 


the Plaintiff. 


I Per. 272. 


So a Truſtee ſhall be charged for Money received by himſelf only, -and 


not for Money received by his Co-Truſtee, unleſs he joins in a Receipt for 


it. 1 Ver. 303. 


So an Executor, who bond ide 


lends. Money. upon nd Security, not. 


ſuſpicious, but afterwards-it is loſt, ſhall not account for the Loſs, tho' the 
1 P. N. was not taken with the W of the Court. Per Harcourt, | 
1 P. V. 141. | 


So, where mutual Credit is given, as well as where chere is a current t 


Account, the one ſhall account to the other, or, if he be a Bankrupt, to 


the Aſſignees, only for the Balance. Per Cowper, 1 P. V. 326. . 


An Accountant ſhall be charge for, all Goods or Monies delivered 1 to 


him, or his Order, or which came to his Uſe. 


2 Ca. Ch. 12. 


Altho'. delivered according . to his Inſtructions, if afterwards em ployed 


by his Order, or to his Uſe. 


R. 2 Ca. Ch. 12. 


So, if the Delivery was to another Hand, if the Benefit afterwards came 
to his Uſe. ; 
So he ſhall account for all received, or which he might have received, 


without his Default. 


2 Ca. Ch. 12. 
1 Ver. 44, 144. 


Vide Poſt, (4 A. 6.) 
If an Executor or Truſtee makes Intereſt, he ſhall account for it, altho' 
he was not directed to place the Money out at Intereſt. 


2 Fer, 548. 


So a Factor ſhall account for himſelf and his der, now dead, tho 


his Executor 1 
If B. enters, and takes the Profits of an Ella of 5 10658 and con- 
- tinues to receive them, for ſeveral Years after the Infant is of full Age, he. 


be compelled to account. 


Eg. Abr. 5 


"ul 1 for all the Profits received aſter, as well as before his full Age. 
Abr. 


So, if A. and B. 
out 7? the Purchaſe 


ſhip to A. and for his ole Benefit, he ſhall account to B. for his Share of 
the Abatement. Eg. Abr. 7. | : 


urchaſe in Moieties, and Incumbrances are to be paid 
oney, and the Creditors abate Intereſt out of Friend- 


If 


r 91 
If the Mate of a Ship, upon the Death of the Captain in the Voyage, | 
takes the Money, of the Captain, intended for Traffick, and improves it by 

Trade ; it is not ſufficient to repay it with Intereſt, but he ſhall account for 

his Improvement. Per Harcourt, 1 P. W. 140. 

So a Man, who continues in Poſſeſſion of the Eſtate of an Infant, ſhall 


account to the Infant for the Profits, from the Time when his Title accrued, 
and not from the filing of the Bill only. 2 P. W. (645). 


If Land is in Mortgage to A. and afterwards to B. and a Bill is brought * (2 A. 7.) 
by 4. for Redemption, B. ſhall be bound by the Account between the os _— 
Mortgagor and A. upon ſuch Bill. 2 Ca. Ch. 32. R. If Colluſion be de- wich another. 
nied. Ca. Ch. 299. EV 
_ So, if Land is mortgaged to A. and afterwards ſettled for a Jointure, and 
_ then the Mortgagor becomes Bankrupt ; the Account between the Mort- 
_ gagecc and the Aſſignees binds the Jointreſs ; for the Aſſignees ſtand in the 
Place of the Mortgagor. R. 1 Ver. 179. | | 
So an Account ſettled by the major Part of the Part-Owners of a Ship, 
binds the other Owners. 1 Yer. 465. Vide Ante, (2 A. z.) 
So, if a Book in which an Account is entered by the Defendant is pro- 
duced to charge him, it ſhall be allowed for his Diſcharge. Eg. Abr. 10. 
If a Defendant is charged only by his Account 'annext to the Anſwer, 
and upon Proofs in the Cauſe, nothing is diſproved, but a Matter, which 
might have been proved, is verified by Proof before a Maſter, the Defen- 
dant in other Particulars, ſhall be diſcharged by the ſame Account. Eg. 
Abr. 10. „ ; „%%% CC 
So, if D. is charged only by his Oath, he ſhall be diſcharged by the 
ſame. Eg. Abr. 10. 75 5 


9 
e 
. 


| (2 A. 8.) 
So an Account by Workmen with the Government, did not bind the D. When not. 
of Marlborough for the building of Blenheim. Eg. Ca. 26. * 2d Part of 
: So an Account by J. S. with a Truſtee of a Truſt-Eſtate, who authorized 2 Mea. Ca. | 
bim to manage it, does not bind the Ceftuy que Truſt. Eg. Abr. 6. | 
Te, if A. receives Money as Servant to B. and pays it to him, he ſhall 
not account afterwards to another Perſon, to whom B. is accountable, un- 
leſs there is Colluſion between them, if he declare this by his Anſwer. 
CS oi 0 6 ago 

And it is ſufficient to ſay generally, That all received by him, was re- 
ceived and diſpoſed of by the Order of his Maſter. Eg. Abr. 6. | 


But generally, an Account with A. does not bind B. 


(U Adminiſtratoz, 
(2 B. 1.) When he ſhall have Relief. 


N Adminiſtrator ſhall be relieved in Chancery againſt a Fraud to his v 4dnini- 
1 Adminiſtration ; as, if an Adminiſtration is wrongfully obtained, and#;ater, ard 
afterwards repealed upon Citation, an Aſſignment of a Term in Truſt for SO - 
himſelf, ſhall be revoked and avoided by the ſubſequent Adminiſtrator, Yide Pe, 
R. 2 Ca. Ch. 129. — 5 3 
So an Adminiſtrator may exhibit a Bill for the Diſcovery of the Perſonal 
Eſtate of his Inteſtate. F 
| Altho' there is a Suit in the Spiritual Court for revoking the Adminiſtra- 
tion; for that is no Plea for the avoiding of a Diſcovery, R. 1 Ver. 106. 


(2 B. 2.) When 


C H A N E E * v. 


1 2 B. 2 ) When there ſhall be Relief againſt h diſs 


80 upon a Bill by a Lende the Huſband Adminiſtrator de bonjs non, 
Sc. to his Wife, Executrix and Reſiduary Legatee cum Teſlamento annexs, 
ſhall be obliged to give Security for the Legacy, upon a yp of his 
Inſolvency. R. 2 Fer. 249. 

But if an Executor or Adminiſtrator pays a Debt upon Bond to a Tru- 
ſtee for himſelf, who had obtained Judgment; a Creditor ſhall not be aided 
againſt him. 2 Ch. R. 103. 


Altho' the Bond was given to leave his Wife I 500 at his Death, when 
het Portion was but 500 J. R. 2 Cb. R. 103. 


Altho' the whole Portion was not , but the Part not paid a go in 


Satisfaction pro tanto. 2 Ch. R. 104. 


So, if an Adminiſtration is repealed and l to dusche, and the 
prior Adminiſtrator has accounted in the Spiritual Court to the ſecond, and 
delivered to him all the Effects; he ſhall not afterwards be char ged by 
Creditors of the Inteſtate, becauſe he had Goods of the Teſlator in his 
Hands, without an Account de novo. R. Ch. R. 13. 

So, if there is a Settlement for-a Jointure in Bar of all Share of the Huſ- 
band's Perſonal Eſtate, which the Wife may have by Cuſtom or otherwiſe, 
ſhe ſhall be barred of the Share, which ſhe would have had by the Statute 
of Diſtribution, 22 & 23 Car. 2. if ſhe ſurvives her Huſband.” R. per Lord 


Nottingham, reverſed * Lord Gut Yard, and affirmed 5 Je * 1 . re. 


S- 

es 
4 Aſſu- 

rance of 


Lands. 


Vide + Pa, T9 0 


0 0 Agreement. 


iy (2 © 1.) When decreed, 


AN CERY will inforce the Performance of an Agreement. As, if 
Articles are. ſigned for the Conveyance of Lands for Money, and the 


Vendor afterwards refuſes, he ſhall be compelled to make ſuch Aſſurance as 


a Maſter ſhall approve. R. Ch. R. 20. 


80, if the Articles are to make a Jointure, Leaſe, Ge. Vide Poft, (3 Z. 1.) 


So, if Articles are to wat a Fine; a Fine ſhall be decreed 77 Necie. R. 


2 Mead. 91. 


So, if Articles are figned, tho? not ſealed, nor the Money paid. 
So, if a Settlement upon the Siſter of B. by their Father, is 8 _ 


by the Mother and Guardian of B. and Poſſeſſion delivered, with a Cove- 


nant by the Mother, upon her Marriage, that ſhe ſhall have the Lands to 
her and her Heirs, to which B. during his Nonage was a Witneſs : It ſhall 


be decreed, tho there be no Proof of a Settlement by the Father. Ca. Ch. 47. 
So, if upon a Purchaſe, there is a Covenant to give Collateral Security 
that his Wife ſhall not revoke, it. ſhall be decreed, that the Heir of the 


Wife ſhall , or that ſuch Collateral ane ſhall be given. Ch. 


R. 192. 


So, if there is an Ada for the Sale of an Eſtate, the Heir ſhall be 
decreed to convey, tho the Money ſhall be paid to the Executor. 2 Ver. 215. 
So, if the Agreement is by * to ſettle before ſuch a Day, and the 


Obligor dies — the Day, ty which there can be no Performance, and | 


the Bond i is ſaved. R. Eq. Abr. 18. 


If there is an 5 before the Death of B. to divide all chat B. 
ſhould deviſe to A. and C. between them, it ſhall be decreed.” '2P.W.183. 


3 ES : 


k. 93 
11 an Agreement is by a Veſtry, upon a valuable Confideration, that a 

Bell ſhall not be rung in a Morning early. 2 P. W. 267. 

If there is an Agreement for the Purchaſe of Land, and the Purchaſer 


dies, the Executor ſhall be decreed to pay the Money, tho' the Agreement 
was voluntary, and the Land _ * conveyed to the ä 2 1735. 


(637), 
So an Agreement ſhall be deres againſt a fabſequent Purchaſer, with (2 C. 2. 


Notice. R. Ca. Ch. 212. Vide Poſt, (41, &r.—4q W. 28.) Ir 
Altho' a Conveyance and Fine be executed to him. Semb. Ca. Cb. 2 12. creed. 


Wo So there ſhall be a Decree againſt an Heir, who claims by a voluntary 
=_ Conveyance, where the Articles are upon a valuable Conſideration. R. 
10. R. 146, 7. Vide Pop, (3 M. 5 
So, if A. who has only a Poflibility, in Caſe his elder Brother dies with- 
out Iſſue, agrees to ſettle Lands, after his Deceaſe, if they deſcend to him, 
upon a Relation, who married without his Father's Conſent, to the Intent 
that his Father ſhould be reconciled, tho' there was no other Conſideration. 
R. 1 Ch. R. 1 59. 
80 an Agreement with an fat, if he receives Intereſt under it after 
his full Age, ſhall be decreed againſt him. 1 Ver. 132. 
So an Agreement with the Truſtees of the Inheritance, after an Eſtate 
for Life in A. for the Purchaſe of the whole Eſtate, ſhall be decreed againſt 
A. if made with his Conſent. R. 1 Ch. R. 228. 
So an Agreement with Huſband and Wife to levy a Fine, make a Sur- 
render, &c. ſhall be decreed againſt the Wife ſurviving. R. 2 Yer. 61, 
So, by an elder and younger Brother, it ſhall be decreed againſt the 
Younger, after the Death of the elder Brother. Dub. Winch. 4, 5. 
But an Agreement, by Tenant for Life, or in Tail, Lord of a Manor, 
for a Copyhold Eſtate, ſhall not be decreed againſt him i in the Remainder, 
or Reverſion. 1 Ver. 472. 


An Agreement by a Joint-Tenant for his Moiety, ſhall not be decreed 
againſt the Survivor. 1 Ver. 63, 
= Yet, an Agreement upon a Marriage to make a Settlement, after the 
WO Ifhcs of the Marriage, upon other Sons of the Father, ſhall be decreed 
= 2gainſt the Covenantor, at the Suit of the younger Son, tho' not within the 
Conſideration. 2 P. W. (594.) 

So a voluntary Settlement ſhall be decreed againſt the Heir. 

So a voluntary Settlement upon one Daughter, ſhall be decreed againſt 
the other Daughter and Co-heir, tho' the Father by his Will deviſed the 

- Eftate to them both. R. 1 Ch. R. 167. 

So an Agreement by A. and B. upon the Account of a Pariſh, iow Pave» 
ment, or other Work done for the Benefit of the Pariſh, where A. has the 
Agreement in his Cuſtody, ſhall be decreed againſt A. and B. and they 
muſt purfue their Remedy againſt the other Pariſhioners, | R. Hard. 20g. 

If A. and others undertake the draining of a Level, and are allowed a 
third: ron of the Level, and thereupon agree to maintain the Banks of the 
Whole; B. upon this Agreement, ſhall be aided againſt A. and the others, 


if they do not maintain . altho' he is not Pony of _ to * ee ca 
ment. R. Hard. 169. 


So, ir chere be an Agreement by Pd. Alt h in Pare ereus 4 if the TIX 
Money, or the greateſt Part of it is paid to the Vendor. Fide —— Ar. 19. mom upon a 
80 if a Man exchanges Land by Parol, and one Party enters upon the ©" Atte 


u men 
Fs he Mall be e to convey his Land to the other, Fic Eg. ny Bog 
. 21. | 


* Vo, H. | | B b 80 
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; (2 C. 4. 


— hold, or for Vears, or any uncertain Intereſts in or out of Lands, Tene- 


8 11 A e r. 


880 4 Parof Agreement, executed by Delivery of the Poſſeſſion, was de- 
creed againſt a Purchaſer with Notice after Conveyances to bim executed. 


1 Ver, 364. Eg. Abr. 21. 


So, a Parol Agreement in Conſideration of a Marriage with the Party's 
Niece, where the Huſband has made a Settlement accordingly on his Part. 
R. Ch. R. 405. 

So, upon an Agreement fot the Surrender of a Term, where the Leſſor 
accepts he Key, he ſhall be bound to accept of the Surrender. R. 2 Ver. 
113. 

0, if A. offers 1200 / for a Purchaſe, which is accepted, and A. has 
Poſſeſſion given, and a Conveyance is directed, but afterwards A. would 


recede, he ſhall be decreed to proceed, if the Title is good. R. 2 Ver. 45. 


So, if an Agreement is executed for the making of a Jointure, &c. and 
afterwards, by Parol Agreement, Part of the Portion is depoſited, for ma- 
a Purchaſe for the Jointure, and 100 J. per Annum is purchaſed there- 
wi and afterwards mortgaged, there ſhall be a Decree againſt the Mort- 
R. 2 Ver. 619 
But a Parol Agreement was not decreed, when the Money was not paid, 
tho' it was provided for the Vendor but only Damages given for the 
Money provided. . 
So, where the Draught of a Conveyance was agreed to and ordered to be 
ingroſſed, the Agreement not being bgned, nor any Money paid, it was 
not decreed. 
So, after 18 Years paſſed, and a Fine levied of the Land, and no Claim 
within five Years, a Parol Agreement was not decreed. 
$0, where only 10 6. was paid; or 20s. 1 Cb. R. 241. 
8, a Leaſe by Parol * ſhall not be decreed naſe the Heir. R. 2 Ca. 
202. L 


" Aud by the Se 29 Car. 2. 3. Al Leaſes, Eſtates, or Intereſts of "CE 


ments, Cc. not put in Writing, and figned by the Parties, or their Agents, 
authorized in Writing, ſhall have no Effet but as Eſtates at Will, except 


7 } Leaſes not 8 3 Vears, TO the Rent ſhall be two Thirds of 


the true Value. Vide Poſt, (3 Z. 2.) 
And no Action ſhall be to charge a Defendant, on any Agreement on 
Conſideration of Marriage, or on any Contract, or Sale of Lands, &c. or 


C . Her: 2 T4 ee, any Intereſt concerning them, unleſs ſuch A greement, or ſome Note of it, 
. e e be in Writing ſigned by the Party, or ſome authorized by him. 


And therefore, an Agreement by Paro ſhall not be decreed, tho the 


= Rr 2+ Plaintiff expends Money in Confidence of it. 1 Ver. 151. 
; «So, when an Agreement is in Writing, and an additional Agreement is 


| 2 2 


I 9 e, 


765 - afterwards made by Pars), this ſhall not be helped. R. 2 Ca. Ch. 142. 
If A. in Treaty for a Purchaſe deſiſts, upon an Agreement by B. to per- 


PE ALY a ot mit him to have Part of the Land, tho' B. 5 os purchaſes. _ Cont. at 


= the Rolls, but per Cowper acc. 2 Ver. 627. 
4 if ilk is a Letter agreeing to give ſo much with a Daughter, and 


| afterwards a different Agreement is written, but not figned, it ſhall not be 
decreed. Semb. 2 Ver. 34. 
Vet an Agreement to aſſign a Term as Goods, and that it ſhould be 
put in Writing, was decreed to be executed, it being Part of the Agree- 
ment that it ſhould be put in Writing, and Part of the Money being paid. 
K. upon a Plea of the K. 29 Car. 2.— 2 Ca. Cb. 135, 6. Adm. 1 Ver. 151. 
E ſpecially if the reducing it into Writing is prevented by Fraud. 1 A. 19. 


b If 
. $ , 
— , 4 v4 


CHANG 5 3 TT: 
If a Bond is given by a Woman to A. to ſettle her Eſtate on him in 
fee, after Marriage; altho' the Bond is made void by the Marriage, it ſhall 
de Evidence of the Agreement, which ſhall be decreed. 2 P. V. 244. 
FM So, an Agreement to ſell a Houſe, &c. ſigned only by one; he ſhall be 
_ inforced to perform it, tho' it was not ſigned by the other. R. 2 Ca. Ch, 164. 
hy So, if an Agreement be by A. B. and C. to make a Leaſe, and it is 
executed by A. it ſhall be decreed that B. and C. who were the Sons of 
A. ſhall execute it, tho' the Agreement was by Parol ; for it is out of the 
Statute. R. upon a Plea of the St. i Ver. 210. 4 
An Agreement for a Mortgage ſhall be decreed, tho by Parol, where it 
was executed by one Party. Eg. Abr. 20. 5 85 | | 
86 if A. upon a Treaty of Marriage between his Daughter and B. writes 
by Letter, that he will give 1 500 J. in Anſwer to a Letter by C. and after- 
wards C. by another Letter ſays, that he will go no further in the Treaty, 
if A. will not give more, and A. afterwards by Parol declares that he will 
give 15001, he ſhall be decreed ſo to do, tho' the firſt Promiſe to C. ſeemed 
to be waived by his Anſwer-—R. 1 Ver. 111, 201. R. where there was 
ſuch a Letter, without more; and affirmed in Parliament, 2 Ver. 322, — 
Dub. Eg. Abr. 20. 5 N | | | 
But à Letter, that he will give 3000 J. not ſhewn to the Huſband, who 
accepts of 2000 J. given by Will, is not a Ground for more. 2 P. V. 65. 
So, if a Joint Leſſee agrees by Parol to aſſign his Part of the Leaſe, to 
his Companion, and accepts of any Thing to bind the Contract, the Statute 
I IO MLY oC... | 
So, if Money is expended, in Confidence of a Parol Agreement, Equity 
will relieve for the Money. 1 Ver. 159. . 5 
So, if a Leaſe by A. to B. is agreed by Parol, and drawn and ingroſſed 
by the Counſel of B. and afterwards executed by A. it ſhall not be avoided 
by B. Semb. upon a Plea of the Stat. and the Plea over-ruled. 1 Ver. 
22 I, ** ü 5 2 5 : 
So, if an Agreement, upon a Treaty of Marriage, is drawn by an At- 
torny, but befire the Senlag they A yet the f Marriage is ſolemnized, 
with the Privity of them all; it ſhall be decreed. R. 2 Ver. 200. | 
If figned by the Plaintiff, but the Defendant tears the Articles, yet aſ- 
ſents to the Marriage, the Defendant ſhall be decreed to execute. R. 2 Per. 
WW +” £5 Wes 1 3 
If an Agreement prayed to be performed be confeſſed by the Anſwer, it 


And an Agreement may be decreed, tho it is not equal; as, if a Man 


Leaſe was purchaſed for 4320 /.) when the King was reſtored ; the Agree- 
ment was decreed againſt the Son, after the Reſtoration. R. Ca. Ch. 42. 

If A. agrees to pay 7501. per Ann, for Rent of Water to the City of 
London, and it is not of the Value of 300 J. per Am. he ſhall not be aided ; 
for a loſing Bargain ſhall be decreed as well as a beneficial one. R. 2 Ver. 
EF ron _ I TE II Nee 
If A. agrees to pay 40 J. per Ann. to B. an Executor, in Conſideration - 
of the Perſonal Eſtate of the Teſtator transferred to him, and there is not 
ſufficient for Payment of Debts, if there was no Miſrepreſentation, it ſhall 
de decreed to be carried into Execution. R. 1 P. V. 54324. 


. 


So, an Agreement founded upon Miſtake, may be decreed ; as, if Tenant 
in Tail deviſes Freehold Land to his Youngeſt Son, and Copyhold to the 
Eldeſt, and the Youngeſt ſets up a Recovery, whereupon it is agreed, that 
the Youngeſt and Eldeſt Son ſhall enjoy their reſpective Deviſes ; the Agree- 


ſhall be decreed, altho by Parol. Eg. Abr. 19. Eg. Ca. 86,% © * 2d Pan of 
25 | AGM r 2 Mod. Ca. 


agreed to aſſign a College Leaſe, for an Abatement of 420 J. (when the 1 ql. © 


upon Miſtake, 
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g ment was decreed againſt the Eldeſt Son, tho no Recovery was compleated. 
R. Ca. Ch. 85. 3 

So, Marriage Afticles to make a Settlement upon a Son foe Life, to his 

Wife for Jointure, then to the firſt, ſecond, and other Sons of the Mar- 

riage, then to the right Heirs of the Son, ſhall be allowed, tho' the Father 

inſiſts, that he was ſurprized, and intended, upon Default of Iflue Male, to 

have lirhited a Proviſion for the Iſſue Female of the Marriage, and then to 

His ſecond Sdn, &r. 1 Vr. 320. 


(2 C. 7. 80 ah Agreetnent than be decreed, tho it be for the Settletnen of a 
Tho the Con- Remainder, after an Eſtate-Tail. Cent. Ca. Cb. 244. 
fderation was 80, If 4 Woman agrees with the Heir, who claims the Inhetitance, that 
Vide Poſt, if the dies without Iffoe, the will leave him the Land, or 500 J. and after- 
17 IE Nel. + * N. dies 3 the Agreement ſhall be decteed againſt the Huſ⸗ 

0. nd 
; = So, if 15 hon for a Jointure, Proviſion for Children, c. is vo- 
luntary ry, it ſhal be decreed. 1 Ver. 427, 8. 

But, where A. ſettles Land, upon the Marriage of B. his Son for Life, 
afterwards to his Wife for Life, afterwards to the Heirs of the Body of B. 
and covenatnits to make a Settlement of other Land to the ſame Uſes; and 
makes B. his Executor, and dies, without making any other Settlement: 
B. levies a Fine of the Lands ſettled, and gives 200 7. to C. his Son, upon 
Condition, that he releaſes all Demands to his Executtix ; C. ſhall not. be 
aided, in reſpect of the Covenant of the other Settlement made by A. be- 

eauſe by ſuch Settlement B. would have been Tenant in Tail, | And | plight 
by Fine, or Recovery have barred C. t Ver. 480. | 


6 6 8.) But an Agreement ſhall not 8 decreed ; 


(2 C. 8. But an Agreement ſhall not be decreed, if there be Not any Conde 
If made _ tion OT 

_—_— Or, 15 the Cenhderabon does not extend to the Plaintiff: As, # 4 upon 
Vide Po, the Marriag e of his Son with B. covenants to ſettle Lands, To the Uſe of 
g 2 T. 9. himſelf for r Life then to the Son for Life, then to B. for Life, then to the 
; firſt and other 86885 of the Marriage in Tail, Remairtder to D. his Couſin, 
&c, Aſter the Death of the Son without Iſſue, D. ſhall not compel the 
Execution of the Covenant, againſt the Deviſee of A. X. in Exch. H. 
i WH 2. inter Parry-and Hughs, % & Af 1. oa 
Y kei | | A, has a 11 Eſtate by Will, which gives it, if A. dies without 
*® de es : UE; Ma ale of his Body to D. and afterwards A A. upon Marriage agrees to 
® | purchaſe Land to be ſettled wt, ſupra, and before the Settlement is made A. 
ies wit out. Iſſue Male, Having three Daughters; . Whether D. ſhall 

xecution, Temp. G. 2. 10. Vide ra. | 
if the Conſideration extends to him in the ART IE, it ſhall be 
Foc As, it A, and his Son, u upon the Marriage of the Son, covenant 
to make a Settlement, after the Iſſüe of the ane upon B. the ſecond 
8s it-ſhall be decreed if there was an Eſtate in the Eldeſt Son; for per- 


haps ys. cttlement e on 5. Was an Inducement to . og join. 2 P. WW. 250, 


"—_— 98), 2 Wa eſtar had Limited: a Pefobal Eſtate to the Son of A. and after 
13 — his Death RAO * Naa 0 of his Body, to 'B. the Tecond W. . 
M. Ged.] ech yet nl b 15 RIS LUST: 
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Mother and two other Daughters would have left, where the Huſband 
afterwards made his Addreſſes to another Woman, and then, without re- 
ducing the Agreement into Writing, married this Daughter, was not de- 


creed. 2 Ca. Cb. 17. | 


So, where A. agreed to ſell Land to B. for 15,000 /. which was to be 


| x7] in Money, or Land to ſuch a Value returned for it, and afterwards 


old, at an Under-value, Part to B. on Pretence, that it was immaterial 
what Value was expreſſed, and then B. would have returned the Reſidue in 
Land ; the Agreement was not decreed, altho' performed in Part. R. 
2 Ver. 186. 

So an Agreement of a Woman in Conſideration of 10 J. to pay 100 J. if 
ſhe married, ſhall be relieved for all but 10 1. Ow. 34. ; 

So an Agreement, for 30 J. and 20 J. per Ann. for the Life of a Father, 
to convey the Party's Remainder in Tail, after the Death of his Father, of 
the Value of 800 J. if he came into Poſſeſſion, ſhall not be decreed. R. 
per Nottingham. Cont. per North, but Acc. per Jeſfrys, 1 Ver. 167, 271. 

If it becomes unreaſonable by Matter ex poſt facto. Vide Poſt, (2 T. 13.) 


So, if it is void by Law; as, if the Agreement is to give Re-entry to a (2 C. 10.) 
Stranger. ; 5 
So if there be an Agreement by Huſband and Wile, it ſhall not be de- 
creed againſt the Wife, after the Death of her Huſband. 2 Ca. Ch. 27. 

Vet, where an Agreement cannot be performed ſpecifically, by Reaſon 


of an Incumbrance, there ſhall be a Settlement for a Recom pence out of 


the Perſonal Eſtate of the Party. Cb. R. 406. 


So, if an Agreement be diſcharged, it ſhall not be afterwards decreed. of 2 22 
Altho' an Agreement in Writing was diſcharged by Parol only. R. ge 3 


I Per. 240. | wards. 


So, if there be an Agreement to pay 50/1. for a Share in the Luteftring 
Company, which is afterwards prohibited. 2 P. V. 220, Wy 

So, if it is obtained by Practice; as, if A. refuſes to ſell Land to B. and (2C. 2.) 
afterwards B. obtains-an Article for a Sale to D. at an Under-value; for Ar- 8 
ticles executed in Equity ought to be obtained without Surprize, or Circum- Fr 


vention. R. 1 Ver. 227. Eq: Abr. 18. Vide Pe, (2 T. 11.—3M.1,— 


4 L. 1.) „ | 
So, if upon a Purchaſe by B. the Agent of the Vendor agrees, that he 
himſelf ſhall have one Farm at ſuch a Price, or 1300 J. Ch. R. 32, 4. 
So, if a Man upon his Marriage with the Daughter of B. makes an 


Agreement, that he will give to his Father privately fo much of the Por- 
tion; it ſhall be difallowed in a Court of Equity. R. 2 Ver. 765. Vide 


FE, 123, 406; fs. 2 0s 
So, if the Daughter promiſes B. that if he will give ſuch a Portion as 
was required, ſhe will repay ſo much afterwards. Vide Eg. Ar. 88. 
So, if a Father takes a Bond of his Son to pay him fo much after Mar- 


| nige; for it was extorted from him, by his Awe of his Father. 1 Sal. 


158. Vid 1 P. V. 121. e 
So, if a Man agrees to releaſe to the Guardian of his Wife, after Mar- 
riage, for the Peace of the Family, all Accounts for the meſne Profits of an 
Eſtate of the Wife, it ſhall be diſallowed; for every Thing, which a Father, 
or Guardian inſiſts upon for his private Gain, or any Security fot it, is Ex- 


tortion. R. per Cvuper, 1 Sal. 158. | 0 be 


Vor. II. e „ 


7. at 
SS © 


W —_ 
os," * > 5 
8 . 
Kd, . 
** Io 4 
= 


OPT | A N C E RY. 


Sd, if an © Ae be is not had between oro per Parties : As an Ape. 


And in all Caſes, it Gall be in the Diſcretion of __ Court, whether 
Performance in Specie ſhall be decreed, or not. D. Ca. Ch. 42. 
And therefore, where an Agreement i is ſuſpicious, the Court will not de- 
cree it, nor direct that it ſhall be ſurrendred, or cancelled. - 2 Yer. 632. 
If there is a Contract for South-Sea Stock, and the Defendant -by his An- 
ſwer offers to pay the Difference, the Court will not decree: a ſpecific Per- 
formance. Cont. per Maſter of the Rolls, but Acc. per Parker NA an Ap- 
peat, i P. W. 570. | 
But if he demurs, or pleads the Statute of Frauds, That it was abore 
10 l. it will be over-ruled. 2 P. V. 305. 
So, if there is an Agreement for a Copyhold wich Tenant for Life, and 
Part of the Money is paid, but before the Reſidue is paid, the Tenant for 
Life dies, his Executor ſhall return the Money received, altho' Delay of 
| the Performance was by the Default of the Plaintiff, R. 1 Ver. 472. _ 
I chere is an Agreement for a Purchaſe, and Part of the Money is paid, 
and then an Order by Conſent is made, that the Reſidue of the Money 


ſhall be paid on ſuch a "Buy, or that the Money paid ſhall be loſt, * 
: 


| ment with Ceftuy que Truft of the Surplus, without the Truſtees. 1 Ca. | 
Ch. 1 : 
If {a8 Huſband of an Executrix makes an Ae for the Af ignment TY 
of an Annuity to Creditors, but before Aſſignment the * dies, the 1 
Agreement ſhall not be decreed. 2 Ca. Cb. 17. 9 
So an cy by 3 Truſtces only, where 4 are intruſted, aal not be 
decreed.” 2 Ca. Ch. 202. 9 
42 c. 14) Or, ir the Remedy upon | the Agreement is not reci procal. D. Ca. 7 
Or, not Ma- Ch, 209. F% 
_ ag So, if a Bond is given, with a Penalty, for- the makitig of a Settlement | T's, 
= of an Eſtate to ſuch and ſuch Uſes, a - ox" Performance ſhall not be _ 
1 decreed; for he has relied upon the Penalty. R. Ca. Ch. 188, 1 
(2 C. 15. If an Agreement i is, upon Payment of lefſer Sums at future Pe. to de- _ 
* 1 of liver up all Securities; if Payment is not preciſely made at the Days limit- 3 
uſes the Ed, there ſhall not be a Decree for Performance. D. Ca. Ch. 110. R. eo 
—— other. 1 Ver. 210. Cb. R. . 5 
N If a Deviſe is, that A. paying the Arrears of an Annuity, in 3 Years, 
ſhall have an Abatement of 100 J. and all Intereſt : If he does not pay the wp 
Arrears, within 3 Years, he ſhall not have the Abatement. Ca. Ch. 52. x 
= .- If an Agreement is for the Sale of a Ship, Land, Cc. and Poſſeſſion de- 
Z | livered, and a Bond given for the Money; if the Vendor afterwards refuſes 1 
H | a Conveyance, upon Demand, the Vendee ſhall have his Bond delivered up. : 
2 C. Ch. 5. Vide Poſt, (4D. 18.) I 
If an Agreement is by Articles for the Aſſignment of a Term, aa af- 4 
terwards, upon a Debate concerning the accruing Rent, Counſel propoſe to Ml 
procure another Purchaſer within 1 4 Days, and he makes an Aſſignment to 
e B. on the laſt Day of the 14; there ſhall not be a Decree againſt B. for 
| an N e to A. purſuant to the Agreement, tho B. had Notice. R. 
1 Ca. 122, O08 ce en E * 4 
( 2 C. 16, ) * Performance in the Diſcretion of the ; 
Cane. 1 
: 


N 


(CHANCERY will compel the Huſband to 


0 H A N C E R V. 
the Articles cancelled: If the Money is not paid at the Day, the Court will 


3 


enlarge the Time; for Ra Order was only for yy. of the Payment, 


(2 C. 17. J In "what Manner an Arent ſhall be decreed to 


be executed. 


An Agreement ſhall be decreed according to equitable Conſtruction, in 
Purſuance of the Intent of the Parties, and not according to the Words: 
As, if by Marriage Articles, the Father covenants, upon Payment of the 
Portion to him, upon the Marriage of his Son, that he will ſettle a Jointure 


upon the Wife and her Iſſue, and the Wife dies without Iflue ; the Father, 


having. the Portion, ought to make a proportionable Settlement on his Son. 
Semb. 1 Ver. 199. 


If there be an Agreement for a Leaſe of Lands in the County of N. 


where the Leſſor uſually repairs, at 30 J. per Ann. without ſaying, who 


ſhall repair, if it appears that the Land is of greater Value, it ſhall be de- 


creed, that the Leſſee ſhall take a Leaſe, and do the 2 and pay 30 J. 


per Ann. without Deduction , except for Taxes oy Parliament. R. 2 J er. 
231. 

So, if by Marriage Articles, it is covenanted that A. will ſettle an Eſtate, 
and by the Settlement ſhall covenant, that it is free from Incumbrances ; if 


a known Incumbrance is upon the Eftate, Equity will not inforce a Diſ- 


charge of it, or a collateral Security to be given againſt it, before the Parties 


are thereby actually prejudiced ; for by the Deed the Parties ſeemed to be. 


content with their Covenant. Eg. R. 6. 


So, if the Covenant is, that the Party ſhall covenant that B. ſhall en oy 
free from Incumbrance. Eg. R. 8. 


Otherwiſe, if the Incumbrance was 3 from the Parties, and af- 
terwards diſcovered; for that is a F raud, Eg. R. 7. 


* 


(2 D) Alimony. 
(2 D. I ) When it ſhall ba decreed. 


I Ch. R. 44, 164. Dub. Eg. R. 1. Adm. cont. Eg. R. 153. 
Such Decrees were introduced in the Time of the Rebellion; ; and con- 


firmed by the St. 12 Car. 2. 12. f. 1. for Confirmation of Judicial Proceed- 
_ ings. K. 1 Cb. R. 187, 224. 2 Sho. 282. 


If the Wife is ſeparated by the Cruelty of che Huſband, and afterwards 


6000 J. Part of her Portion, is prayed to be veſted in Lands, to be ſettled 
purſuant to Articles, upon the Huſband for Life, &c. the Court will dir 


that they ſhall be ſettled for the ſeparate YN of the Wife, until oder 


tion. R. 2 Ver. 493. 


So, an additional Portion, which, accrues to the Wife after Separation, 
R. 2 Ver. 67 1. 


So, the Intereſt of a Bond for Part of the Portion, where the Huſband i is 
extravagant. R. 2 Ver. 


So, if the Huſband has a Tiuſt-Eſtate LEST remains nder the Diree- 
tion of Chancery, 


the Court will decree Alimony to the Wife, * a Di- 
vorce e Sævitiam. R. 4 An. . R. e e 


So, 


99 


give Alimony to his Wife. 1 Eg. Ar. 
7. 


Genen 
So, if chere is an Agreement for a ſeparate Maintenance, mee wil 
decree the Performance. R. Eg. R. 132. 
So an Agreement for Pin-Money ſhall be decreed to be performed. 
And if the Huſband dies, the Pin-Money being in Arrear for a Vear and 


3 Quarters, the Arrears ſhall be decreed to the Wife. R. Eg. Abr. 140. 
ö | 


(2 D. 2.) . 


But Alimon ny all not be decreed, except where there i is a x Separation, 1 
Co. Ch. 251, _— 
And if Alimony is Tae it may be ſuſpended, if the Huſband by a Wl 
SE new Bill offers Cohabitation. Ca. Ch. 251. Eg. Ca. 6. * Eg. Ar. 67] 
5 KS ſuch Offer ſhall not diſcharge the Arrears of the Alimony, R. Ca. 
US... 
805 if if the Huſband by his An * * Cohabitation , the Wife ſhall 
not be aided in a Sectlement for Alimony, beyond what the Law will aid 
her. 1 Ver. 53. 
Yet, if by Practice the Tn ſurrender to avoid a 133 by Law, 
the Court will give Relief, fo far as to put her in ftatu quo, &c. 1 Ver. 53, 
So, if there is an Agreement that the Huſband and Wife ſhall ſeparate, 
and the Huſband gives Security to repay the Portion to the Father of his 
Wife, being diſcharged from the Maintenance, and Debts of his Wife, and 
* Children, the Huſband ſhall not be relieved againſt that Security, 
on an Offer of Cohabitation and Tn of the Maintenance till that 
ime. * 2 Ver. yo... | | 


_ (2 D. 3. ) When i in | the Feeleſiaſtical Court. 


4 The Ecclefaſtical Court i is the more. proper Court to decree Alimony, 
Litt. 78. 

And des where an Application was made for it to the Judges of 
Aſſize, they recommended it to the Biſhop. Lit. 78. 

And if the Biſhop orders Alimony, which is confirmed by the Court of 
the Marches in Tae, the r is void. Semb. Lite. . 


— K 
ker E) Appen > 
What ſhall be 'F Rent be 55 | upon a Leaſe, it may be ma in Equity, when 
— E it ſhall not by Law: As, if Common is recovered out of Part of the 
vide beben. Land demiſed, tho' the Land itſelf is not evicted, yet the Rent ſhall be 
fon, E. apportioned, if after the Recovery the Rent reſerved is too great, Semb, 
. . Gb. 31. Vid Poſt, (4 N. ;.) 
80, if a Parſon, Incumbent of a Rectory, and the Grantee of the next 
Avoidance, join in a Leaſe of Tithes, che Rent to be paid at Eafter and 
Martinmas, and the Parſon dies before Martinmes, the Leſſce having col- 
tected the greateſt Part of the Tithes, Equity will apportion how much 
Rent ſhall be. paid to the Executor of the Parſon, and how much to the 
Grantee.” Semb. 2 Ver: 204. l 
If Monies are ſecured by y Mortgage, to be veſted in Land for him and 
his Heirs, and the Intereſt yable at Lady- Day and Michaelmas, to be 
paid to the Perſon intitled to 2 Land; if the Mort rtgagee dies before Mich. 
tho' the Rent due at Mich. would have been all paid to the Heir, the In- 
ton ſhall be apportioned between him and the | Tong 2 P. N. 8 
4 
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the 100 J. to A. it ſhall be a good Appointment. 1 Ver. 2 


CHANEL EY. 


If a Portion is bequeathed to a Daughter at the Age of 18, or Marriage, 
and a Maintenance of 80 J. per Ann. in the interim, by half-yearly Pay- 


ments at Lady-Day and Michaelmas, and ſhe arrives at the Age of 1 8 on 


16th of Auguſt. R. 2 P. V. 501. 5 
; But if a Van ſettles a Rent- charge for the Jointure of his Wife, and 
afterwards deviſes Part of the Land to her, without ſaying, that it ſhall be 


in Lieu of any Part of the Rent; the Rent ſhall not be apportioned. K. 
1 Ver. 347. rt : 


the 16th of Auguſt; her Maintenance ſhall be apportioned and paid up to the 


If a Man deviſes to A. in Tail, Remainder to B. and if the Eſtate 


comes to B. he ſhall pay 1000 J. to his Daughters; if A. ſuffers a Reco- 
very of a Moiety, and then dies without Iflue, whereby the other Moiety 
comes to B. he ſhall pay the Whole 1000 J. and it ſhall not be appor- 


tioned ; for the Daughters claim Paramount to A. who ſuffered the Re- 
covery. 2 Ver. 360. 


2 . 72 
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When there ſhall be an Extinguiſhment, Vide Poſt, (4 N. 6, 8, 9.) 


ier ati ddl 72 *. of ee tas ten. fu 4 . 
Arte, . vu ue. e. AA. Ci. 24. 


| (2 F) Appointment, 
(a F. 1. What ſufficient to charge Land. 


of 


NY Signification of an Intent, to make a Charge upon Land is ſuffi- 
cient to ſubject the ſame Land to other equitable Charges: As, if a 


Man deviſes that his Wife ſhall have Land in B. to the Value of the Por- 


tions charged upon her Jointure, if ſhe pleaſes; if the refuſes, &c. th 


Portions ſhall be charged on the Land in B. R. 2 Vent. 363. on 


If a Man ſettles Land for the Jointure of his Wife, and agrees that ſhe 


ſhall have the Land, till his Heir pays 100 J. to her Executors, Admini- 


ſtrators, or Aſſigns; if ſhe by Will in the Life-time of her Huſband, gives 


4, Z 


If a Man upon his Marriage ſettles Land to the Uſe of himſelf for Life, 


and afterwards to his Wife for Life, Remainder to the Heirs of his Body by 


his Wife, Remainder to his own right Heirs ; Proviſo, that if there is no 


Iſſue of their Bodies, B. the Feoffee ſhall convey as the Survivor ſhall ap- 
point; this operates as a Proviſo to revoke, and limit new Uſes; and B. 


ſhall convey as the Wife ſurviving appoints, tho' the Huſband by his Will 
had deviſed the Land to other Uſes. R. 2 Per. 3706. | | 


1 


If there is a Deviſe to Truſtees to convey to an Infant and 


for Life, and afterwards A. ſhall have it to him and his Heirs, but if A. 
dies before the Eſtate devolves to him, it ſhall be conveyed to his Heir ; if 
A. deviſes it by his Will it ſhall be a good Appointment, and the Deviſee 
ſhall have it. Per King, C. Temp. Geo. 2. 8. FT 


(2. 2.) What Appointment to the Perſon is ſufficient. , 


So, if a Man bequeaths the Goods of ſuch a Houſe to A. for Life, and 


afterwards to the Heir of B. and by 


r of the ſame Will in another Part mentions 
the Perſon, who was the Heir; 


Vo L. II. D d 


| Ne his 1 ſt, 2d and. 
other Sons in Tail, and if he dies without Iflue, that B. ſhall have the Eſtate 


the Executor of ſuch Heir, if he dies be- 
fore A. ſhall take, and not he who was Heir at his Death. R. 1 Ver. 3 5. 


| . Wm | 


17 


202 


does not veſt in the Wife. Cont. per Lord Chancellor Yefferies, but the De- 


Termor, after a Limitation to one not in fe, does not amount to an Ap- 


ſhall not be decreed, as an * in Equity. R. 2 Ver. 8. But a 


tlement; tho the Appointment was good, when made, yet it is defeated 


and took ſ modo, vis. as a Younger Child, but by the Deſcent of the 


: Err wil and ſome of the Children of B. are dead leaving Iflue ; ; 


0 H A N C E R V. b 
If a Term is aſſigned to A. for Life, and afterwards to his Iſſue, the 


Term ſhall not all . in A. for by the Appointment to the Iflue, all the | 
Iflues take by Purchaſe, 2 Ver. 24. = 


So, if a Term, upon Marriage, is aſſigned in Truſt for the Huſband * 
99 Years, if he live ſo long, and . to the Heirs of the Body of the 
Huſband by his Wife ; the Huſband doth not take the whole Term, but 
it ſhall be an Appointment to the Iſſues of the Huſband and Wife. R. 


2 Fer. 23. 


So, if upon a Marriage, a Term is aſſigned to the Huſband for Life, 
then to the Wife for Life, and afterwards to the Heirs of the Body of the 
Wife by her Huſband, the Words Heirs of the Body of the Wife are an Ap- | 
pointment to the Iſſues of the Marriage, who ſhall take, and the Eſtate 


cree was reverſed by the Lords Commiſſioners, and the Reverſal affirmed in 
Parliament. 2 Ver. 43, 196. R. 2 Ver. 362.—Otherwiſe, if it had been 
to the Heirs of the Body of the Huſband and Wife. R. Cont. per Maſter 
of the Rolls, but upon Appeal R. Acc. 2 Ver. 668. 

But a Limitation of the Truſt of a Term for Years to the Heir of the 


intment of the Truſt to the Heir ; but it reverts to him who made the 
ruſt, Ca. Ch. 8. 

If a Woman, before her Marriage with A. covenants to ſtand ſeiſed, to 
the Uſe of herſelf in Tail, and afterwards to ſuch Uſes as ſhe ſhall appoint, 
and, for Default of ſuch Appointment, to B. her Couſin ; and by her Will 
ſhe appoints the Eſtate to A. and his Heirs ; this, being a void Uſe i in Law, 


Nv. is there made. 


Ts F. * When it Shall be Aae 


If there is an Appointment, it may be defeated by Matter ex foft fatto: 
As, if Truſtees have a Power to diſtribute 4000 J. amongſt younger Children, 
in ſuch Proportion as A. ſhall appoint ; A. a „ arg 2000 J. to the ſecond 
Son, and wards the Eſtate comes to him by the Limitations of the Set- 


by the Deſcent of the Eſtate; for the — Son had a defaüble Capa 


Eſtate, he became Eldeſt Son, within the Intent of the Settlement. Per 
Lord Keeper Cowper, H. 4 Ann. in Sir Thomas Dolman's Caſe, 2 Ver. 528. 
So, if no A pointment is made, the Court will make an Appointment. ; 
And, if Diſtribution is to be made to the Children of B. after the Death | 
of A. in ſuch Manner as A. appoints, who dies without making any Ap- 


art will dire a Diſtribution fer Stirpes, and not per Capita. 2 Ver. * I 


(2 G) Allets. 


6. 1. What ſhall be. 


HAT Thin Ar be faid to be Aſſets at nh Vide i in RE * 

If a Nan des ſeiſed of an Eſtate in Land, to him A Howl 
lying in the foreign 3 it ſhall be Aſſets. R. 2 Vent. 358. 2 C. 
Ch, 145. AA LE . ng if — EE FEE — e 
re eee eee. eb. 3 
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If an Executor puts out Money of the Teſtator at I ntereſt, the Intereſt 
received ſhall be Aſſets. Cont. for the Executor was at the Hazard of loſin g 
the Principal. 2 Ca. Ch. 35. R. Acc. 2 Ch. Ch. 152. 
If a Man purchaſes Land, in another's Name, in Truſt for him and his 
' Heirs, it ſhall be Aſſets in Equity i in the Heir. R. Cont. per 3 Judges, tho 
the Truſt was decreed to the Heir. Ca. Ch. 14.— R. Cont. up i” | Dengerrer, _ — 
Ca. Cb. 128. Dub. 1 Ver. 173. , 066 e. EE - 
But now by the St. 29 Car. 2. 3. A Truſt in in e- ſimple e is 1 nade Alice, 3 2 . 
ſo that the Heir, by falſe Plea, Confeſſion, or nibil dicit, &c. hal 1 poet . 3 
liable to the Debt out of his own Eſtate, 5 —— ee, 
R. That it is Aſſets in Equity. 2 Ch. R. 145. Fo Abad, — 
7” If Land is conveyed in Fee in Truſt for A. and his Heirs, and a Term"Z** „ pe — 
_ for Years is conveyed to A. in Truſt to attend the Inheritance, this . 22 
a ſhall be Aſſets for the Debts of A. 2 Ca. Cb. 49, 152. Acc. If no Truſt #- 42, 7 . 


| 1 e . 1 | 
of the Term is declared, 1 Ver. 188, 9. 340, 1. Eg. Abr. 241. e. 2... 1 . 


ſigned to a Stranger upon Truſt to attend the Inheritance, the Term ſhall = 5 
be Aﬀcts for the Debts of 4. R. 2 Ca. Ch. 152. Cont. 2 Ca. Ch. 49. Acc. 2 9 
1 Fer. I, 104. Semb. Ch, R. 64. Vide Poſt, (4 W. 22.) 
If a Man by Covenant, &c. binds his Heir, and afterwards conveys 
Land to his Heir in Fee; it ſhall be Aſſets in Equity. R. 1 Cb. R. 18. 
If a Man deviſes Lands, to his Executor, for the Payment of Debts, 
they are Aſſets. 1 Ver. 64. Vide Poft, (3 A. 3, Gc.) 
If Tenant in Tail levies a Fine and makes a Mortgage for 1000 J. and 
afterwards deviſes his Lands in the ſame County for Payment of Debts ; a 
Term in Truſt to attend the Inheritance, ſhall be Aſſets, if the Fine does 
not declare the Uſes after the Mortgage paid, to be to the former Uſes. 
1 Ver. 100. 
If a Copyhold is ſurrendred to the Uſe of a Man's Will, and he deviſes 
it to his Executrix for Life, paying his Debts, and that ſhe ſhall pay 50 J. 
to his Heir; the Whole ſhall be Aſſets for Payment of Debts, and the 
Executrix may ſell to ſuch Intent. R. 1 Cb. R. 203. 
1 If a Term, for raiſing a Portion for A. is merged by the Deſcent of the 
Ignberitance, it ſhall be revived for the Benefit of Creditors. R. 2 Ver. 
91, 208. 
= If there is a Mortgage i in "x, and the Equity of Redemption deſcends to 
che Heir, it ſhall be Oy aj Sw 1 Dub. Ca. Ch. 148. 1 Ver. 410, 411. 
: R. 2 Ver. 55. 61, 2, A. . 
If a Man articles for * Land, fl the © Money ſhall be Hecreed 
for the Purchaſe for the 49 of the Heir. R. 1 Sal. 1 154. 
But, if there is a Deficiency of Perſonal Aſſets for Payment of Debts 
upon ſimple Contract, &c. the Money ſhall be Aſſets in the Hands of the 
Executor for that Purpoſe. Semb. 1 Sal. 154. 
So, if a Mortgage be to A. and his Heirs, for the Life of B. upon Con- 
dition, that if B. pays 100 /. it ſhall be void; this Eſtate pur auter vie 
1 been " Aﬀets for the Executor of A. before the St. 29 Car. 2. 3. 
: 39 
If an Heir ſold the Eſtate deſcended before any Action commenced, the 
"uy — have been Aſſets in Equity, before the St. 29 Car. 2. Dub. | 

I Fer, 202 a | 
So, if the Heir, for Mone n releaſe his Equi a Redemption, the {44 

Money is Aſſets. 2 Ver. 62. 25 mY 9 
I * Marriage Articles Money is to be veſted in a Purchaſe for the Huſ- 
band and Wife, and their Children, afterwards to the Heirs of the Huſband ; 
after the Death of the Huſband and Wife without Iſſue, the Money is Aſ- 
ſets, and 8 to the * or W Legatee. R. 2 Ver. 295. 


11 


. — 


So, if the Inheritance is conveyed to A. himſelf, and he. Term is aſ- . 9 A a fo ove r ee . 


104 


EA N C E R V. 


If a Huſband aſſigns an Eſtate, to which his Wife was intitled as Execu- 
trix, to Truſtees to the Uſe which he ſhall appoint, and afterwards by his 


Will deviſes it to his Wife and Children; it ſhall be Aſſets in the firſt 


Place for the Payment of his Debts, and the Wife and Children take only 
as Legatees. R. 2 Ver. 287. 

If B. upon a Purchaſe from A. gives a Bond to pay 500 /. as A. ſhall 
appoint, who by his Will appoints the 500 J. to be paid to his Relations; 
the 500 J. ſhall be Aſſets for the Creditors of A. for he had the Diſpoſition 
of it. R. 2 Ver. 319, 465. 

So, if 4. by Marriage Settlement reſerves 2000 J. to be at his own Dil. 
poſal, and by Will gives it to his Daughter. R. 2 Ver. 465. 

If a Term for Years is bequeathed, and the Executor aſſents to the Be- 
queſt, yet this Term ſhall be Aſſets in the Hands of the Legatee to ſatisfy 
the Debts of the Teſtator. R. Ca. Ch. 257. 


Otherwiſe, if the Legatee ſells it, for a valuable Conſideration, it ſhall | 


not be Aſſets in the Hands of the Purchaſer ; for he hath a good Title in 
Law, and ſhall not be . by a ſecret Truſt for Creditors. Ca. 
Ch. 2 57. 


2 G. 2.) What not. 


But if an Executor takes a new Bond to himſelf for a Debt of the Teſta- 


tor, he ſhall not be compelled to pay the Money, but only to aſſign the new 


Security to' the Heir. R. Ca. Ch. 74. 

If an Executor gives his Recognizance to pay Creditors, and Houſes in 
London are burnt down by Fire, by which the greateſt Part of the Aﬀets is 
loſt ; there ſhall be no Remedy, upon the Recognizance, above the Value 


of the Aſſets which remain. 2 Ver. 57. Vide Eg. Abr. 85. 


If a Factor ſells the Goods of his Principal, and afterwards lays out the 
Money in other Goods; theſe ſhall not be Aſſets for the Payment of the 


Debts of the Factor. 


80, if a Factor ſells Goods for A. and des before payment; nothing but 
the Factora ge ſhall be Aſſets; for the Money belongs to A. for whom the 
Factor was only a Truſtee. R. 2 Ver. 638. 

So, if a Term is granted to B. who re-demiſes it to A. at a Pepper Corn 
Rent during his Life, and afterwards at 1 500 J. per Ann. during the Life 
of his Wife, for her Jointure, and afterwards at a Pepper Corn during the 
Reſidue of the Term; the Term ſhall not be Aſſets, being created for a 
ſpecial Purpoſe, but for Specialties, which charge the Inheritance. R, 
2 Ver. 58, 215. | 


If a Term is agreed, upon a Martkge, to be renewed, and aſſigned to 


the ſame Truſts, and A. renews, but does not aſſign the Term ; 3 it ſhall 


not be Aſſets for the Debts of A. but is aſſignable to the Traſts. R. 
2 Ver. 289. 

If a Reverſion deſcends to an Heir as Aſſets, after Judgment againſt the 
Heir, he ſhall not be compelled in Equity to ſell the Reverſion, till it 
comes into Poſſeſſion. R. 2 Ver. 1 


If A. ſells Lands, and Part of the Purchaſe Money is left in the Hands of 


the Purchaſer, which A. afterwards appoints to be paid to B. and dies; 
this Money is not Aſſets in the Hands of the Executor of A. 3 Ch. R. 3. 

If Tenant for Life, Remainder to his eldeſt Son in Tail, Remainder to 
Himſelf ; in Fee, deviſes the Lands for Payment of his Debts, and dies, and 
afterwards the eldeſt Son levies a Fine, by which the Fee and Tail are con- 
ſolidated ; the Rents due in the Life-time of the Son, are not Aſſets, after 
his Nan for the Debts of the Tenant for Life. R. Eg. Abr. 140. 


(2 G. 3.) Bill 


SOIESS > 


n 


(2G. 3. Bill for Diſcovery of Aſſets. 


So, if tare be a Bill againſt an Executor or Adminiſtrator for Diſcove 


ry 
of Aſſets, it ought to charge, that Aſſets or Goods of the Teſtator came to 


his Hands. R. upon Demurrer, Ca. Ch. 226. Vide Poſt, (3 B. 1.) 
If an Executor aſſigns Part of the Perſonal Eſtate to another, a Creditor 
may purſue it againſt the Aſſignee, 2 Ver. 70. . 
So, tho one Executor admits Aſſets, there ſhall be an A 


ccount againſt 
another, who does not admit them. 2 P. V. 145. 


(2G. 4.) If the Aſſets are exhauſted by a Debt upon Secu- 


_ - rity, that ſhall come in Aid. 2 g 200 

If a Man is indebted to the King and others, and hi 
Land, whereby the Perſonal Aſſets may remain 
1 Ver. 455. 


for the other Creditors. 
If there is a Mortgage and Debts upon Specialty, and the Executor pays 


the Mortgage out of the Perſonal Aſſets; the other Creditors ſhall have the 


Advantage of the Mortgage, for ſo much as was applied thereto out of the 


5 Perſonal Aſſets do 
not ſuffice for the Whole, the Debt to the King ſhall be charged upon the 


obliged to abate. 2 Ver. 477. 


Perſonal Eſtate. R. 2 Ver. 273, 763. 8 1 
So, Creditors upon fimple Contract. R. 2 Yer. 763. R. Eg. Ca. 151 
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1 * 2d Part of 


If a Man, having a Statute or Recognizance, takes all the Perſonal AC. * Ned. Ca. 


ſets, and does not reſort to the Land, whereby the Aſſets fail for Creditors 
and Legatees.; the Land ſhall be charged to that Amount for the other Cre- 


ditors and the Legatees ; for the L 
182, 3. 477. 1 1 

So, if A. executes a Judgment upon the Perſonal Aſſets only, and not 
upon the Land, tho both are charged. Semb. per Hutchins, 2 Ver. 182, 3. 


So, if A. has a Mortgage and a Recognizance for Performance of Cove-- 


nants, and executes the ee, —_ the Perfonal Eſtate, whereby 


the Younger Children of the Mortgagor 
R. 2 Ver. 309. „„ 55 


But if A. is Surety for B. to C. and a Term 18 aſſigned to A. for bis Se- 


curity, and afterwards B. dies, and makes A. his Executor, who pays C. 
out of the Perſonal Aſſets; the o 


& 


| ther Creditors ſhall not have the Benefit of 
this Term. R. 2 Ver. 36. I 


If A. makes a Settlement to the Uſe of his Wife for Life, Remainder to 
B. in Tail, with a Power of Revocation; B. is the Heir at Law and ſells 
to C. the Eſtate of C. is not liable to the Creditors of A. 2 Ver. 44. 

If A. makes a Mortgage to B. and then ſettles his Eſtate upon his Son in 


Tail, and aftetwards mortgages to C. who knew not of the prior Mortgage, 


and dies, and his Adminiſtrator pays off the 
be allowed it againſt C. R. 2 Ver. 305. 


If A. makes an expreſs Deviſe of an Eſtate in Mortgage, to a younger 
Son, and afterwards computes his Perfonal Eftate to be 5000 J. and gives 
Legacies to his younger Children to that Amount, and directs that, if his 
Perſonal Eſtate falls ſhort, there ſhall be a Deduction in Proportion, and 


that the Surplus ſhall go to them in the ſame Proportion ; t 


ſhall be paid out of the Perſonal Eſtate, tho' the other Legatees are thereby 


prior Mortgage; he ſhall not 


1 E e (2 H.) Afign- 


and was the principal Security. 2 Ver. 


ecome deſtitute of any Proviſion, 


e Mortgage 


What 1 in 
Law, or not, 
Vide in Min- 
ment, 


THHANGLEEY. 


(9) Aſſignment ; What ſhall be a good one. 


N Aſſignment ſhall be allowed in Equity, which is not good at Law; 

as, if an Adminiſtrator of a Conuſee aſſign a Statute before it is ex- 
tended. 2 Vent. 362. 

So, a Choſe in Action is aſſignable in Equity, upon a Conſideration, by 

him who has the Intereſt in it, and the Aſſignee ſhall recover it in Chen- 

cery. Ca. Cb. 169. 2 Ver. 595. 2 P. W.(608). . eee . 44,55 


A apa. » 5: 23 


And the Releaſe afterwards of the Aſſignor does not diſcharge it, unleſs yu" 1 


it was made upon a Conſideration paid by the Releaſee, without Notice of 
the Aſſignment. Ca. Ch. 169. 
So an Adminiſtrator, who has alſo the Intereſt in the Choſe in Allie, 


may aſſign it; as, a Huſband, who takes Adminiſtration to his Wife, may 


affign the Money due for the Marriage Portion of his Wife. R. Ca. Ch. 169, 
So, a Huſband, who has it in Right of his Wife, tho' it be only a Poſt. 


bility or a Contingency. 2 P. V. (608). 


But an Aſſignment of a Choſe in Action by an Adminiſtrator, who has 
not any Intereſt in it, ſhall not be decreed. Semb. Ca. Ch. 169. 

So a Poſſibility may be aſſigned, or diſpoſed of in Equity; as, the Re- 
mainder of a Truſt of a Term for Years may be transferred to another. Cz. 
Ch. 8. 1Ch.R. 29. Cont. 2 Ver. 563. Eg. Ca. 103. 1 P. V. 572, 6. 
Vide Poſt, (4 W. 21.) 

So, if Land, Gc. is deviſed for Payment of Pea, Ge. and the Sur- 
plus to the Heir ; he by Will or Deed may diſpoſe of the Surplus. R. Ca. 


Ch. 211. 


So Debts n may be affigned by Pare! upon a Conſideration. Dub. 2 Ca. 
Ch. 7 Wi v ON 
80 an Aſſignment of Seaman's Wages before they are due”, tho' a Choſe 


In Action, ſhall be good in Equity; and there ſhall be a Compenſation for 
the Money advanced for the Affignment, before other Debts of the Aſſignor. 
K. 2 Ver. 59 5. Semb. cont. 2 Ver. 391. 


So an Aſſignment of a Debt in Holland, between Huſband and Wife, 
ſhall be allowed here, becauſe it is good there. Ca. Ch. 7 WR 

So, if A. aſſigns Goods and Debts to B. and the Adminiſtrator of A. aſ- 
ſigns his Letters of Adminiſtration to B. his Intereſt in the Debts, &c. is 


affigned, and the Adminiſtrator de bort's non, &c. are afterwards excluded. 


Min. 232. 

So, Fs after an 1 of a Debt, or other Choſe i in Action, the Aſſignor 
releaſes to the Debtor, who has Notice of the Aſſignment; this does not 
hurt the Aſſignee. Vide Ca. Ch. 169. 

So, if a Creditor gives a Letter of Attorney to A. who receives the Debt 
for Satisfaction of a Demand of his own upon good Conſideration ; it ſhall 
be void, if he had Notice of an Aſſignment. Ca. Ch. 232. 

But if a Debtor pays to an Attorny, having a Letter of Attorny from the 
Creditor, without Notice of an Aſſignment; ; it ſhall be a good Plea. R. 


Ca. Cb. 23 2. 


.. . A 


So an Aſſignee ſhall be ſubje& to the ſame 2 with hh. monk tot 770 


LY ALDO bg l Thing afligned, as the Aſſignor was. 2 Ver. 692, 7 

If : 8 grants the Land to A. and his Wie, FF the EEE F. 
Life, and afterwards to the Heirs of his Body, and for Default of Iflue to 4 
A. for 800 Years, nothing paſſes ; becauſe no Eſtate is limited to 4. and 
his Wife, and the Term for 800 Years after the Death of B. without Iſſue 
will be void. 2 Ver. 684. 


1 5 (2 J) Ave- 


. . 


tg” 44 


e 
ot 
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6 CERY will inforce an Average, or Contribution to be made, Ji Pet, 


where it is neceſſary. Ca. Parl. 1 


And therefore, if ſome Goods are thrown overboard in a Tempeſt 8 


the Preſervation of others, the Owner ſhall have Contribution of all the 
Goods ſaved by that Means, whereby the Loſs of every one will be equal. 
Mo. 297. 


So, if ſome Goods are given to a Pirate, or Enemy, who had taken the 


Ship, by way of Compoſition, for the Redemption of the Reſt. Mo. 297. 
So, if Merchants agree to pay an Average, when Goods are ſpoiled, &c. 
in Caſes where an Average is not requiſite, it ſhall be decreed. R. Mo. 297. 
So Creditors and Legntees, &c. ought to make Contribution, or Abate- 
ment in Proportion. 
If A. deviſes his Real Eſtate to his Son, and a Tam to his Daughter, 
and there are Bonds and other Debts, but no Perſonal Aſſets; the Son and 


Daughter ſhall pay, in Proportion to the Value of the Eſtate of each of 


them. R. Fer. 750. 


If an Eſtate ſubject to the Payment of Debts is deviſed to A. for Life, 


' Remainder to B. in Fee; the Tenant for Life, who takes the Profits, ought 
to diſcharge the Intereſt. R. 2 Yer. 566. 


So, a Huſband, who has Land in Right of his Wie ſo ſubject. Dub. 


2 Ver. 566. 
80, if a Portion is charged to be raiſed by a Term upon Eſtates in A. 


and B. after two Lives; the Eſtate in A. comes into Poſſeſſion, and the 
Owner to prevent the Sale of the Term upon his Eſtate pays the whole 


Portion; he ſhall have Contribution againſt the Owner of the Eſtate 1 in B. 
R. 2 Ver. 355. | 

But Average ſhall not be paid, except when ſome Goods are / oft for the 
Salvage of the others: And therefore, if ſome Goods are damaged in the 
Ship, the others ſhall not be contributory to the Damage. Ca. Parl. 20. 

So, if ſome of the Goods are taken by Violence of Pirates, the others 
ſhall not be contributory. Mo. 2 

So, if upon Apprehenſion of Enemies, ſome Goods are conveyed to 
Land and ſecured, and the Reſt are taken; the Owner of the Goods taken 
ſhall not have Average of the Goods ſaved ; for the Salvage of theſe is not 
the Cauſe of the Taking of the Reſt, neither was the Taking of thoſe the 
Cauſe of the Salvage of the Goods, which were ſecured. R. Ca. Parl, 20. 

Altho' the Goods ſaved were not more ready to be ſecured, but were 
preferred, as being of the moſt Value. Ca. Parl. 20. 

So there ſhall be no Average, when the other Goods are not ſaved b 
that Means; as, if ſome Goods are thrown overboard for the Salvage of the 


Ship, but afterwards the Ship is loſt, without arriving at a Port. Vide Ca. 


Parl. 20. 
Vide Poſt, (2 S.) 


(2K) Award. 
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(2 K) Award. 
(2 K. 1.) When it ſhall be confirmed. 


eo Shire C HANCERY will confirm an Arbitrament made purſuant to an | Order 
of the Court. Ca. Ch. 86. 
And may confirm it in Part, and make it void in Part. Ca. Ch. 40. 
So Chancery will inforce an Award, made on Submiſſion of the Nr r. 
without an Order of the Court. 1 Ch. K. 8 5 142. R. 2 Ch. R. 304. 
. 4 o. 4 14 5 
To the Award was defective, becauſe Land was awarded to A. where 


it was intended to be, to Him and his Heirs, as appeared by the — 
of all the ſurviving Arbitrators. 1 C5. R. 8 3. 


Tho' the Award was made by the King. 1 Ch. R. 138. 

Tho, the Award was not good, ex rigore Juris. R. 2 Ver. 25. 
So, if an Award is concerning a Leaſe to B. that the Leſſee ſhould ſur- 
render, or aſſign it to A. and for many Years A. hath the Enjoyment of it, 


tho' B. will not aſſign, the Award ſhall be confirmed an Injunction 
* againſt B. 3 Cb. R. 20. | 


[ 


(2 K. 2 2.) When it ſhall be avoided. 
(aK. .] 389. i an Award made by the Order of the Court is unreaſonable, 


hero 35 will avoid it; as, if it be awarded, that a Guardian ſhall give Bond 


that the Infant at full Age ſhall convey. R. Ca. Ch. HR 
Or, if the Award in any Caſe binds an Infant. Ca. Ch. 280. 

If the Award is, that Tenant in Tail ſhall not diſcontinue, without the 
Aſſent of him 1 in Remainder, except for the Jointure of his Wife. 1 Ch, 


R. 143. 
e appears, that the Arbitrators miſtook the Fact, or the Law. R. 
2 Ver. 70 


But where an Award does not appear to be partial or unfair, tho” it 1s for 
the. Profits or Poſſeſſion, of Lands, the Court neither vacates or confirms it, 
but uſually ſends the Parties to Law. 2 Ch. R. 34. 


So Chancery admits Exceptions, tho' the Reference is by Order of the 

Court, with a Clauſe that the Award ſhall be confirmed by the Court with- 

out Appeal, or ExCEpHOR, 2 Fer. 109. 

(2 K. 3.) So, if an 8 is made without the Aſſent of ſome of the Par- 
2 =o tho his Solicitor aſſents. R. Ca. Ch. 87. 1 Cb. R. 195. 


of Parties. 


6 K. 4.) So, if an Award | is made only for Part of the Matters 1 R. Ca. 
If made only Oh. 87, +86. | 


for Part. 


(2 K. 5.) So, if an — is repugnant. R. Ca. 2 8). 
r R. Ce. Ch. 87. 


Pry And therefore, the Court may examine the Reaſons and Grounds of the 


Proceeding of the Arbitrators, and what Matters they conſidered. R. Ca. 
Cb. 186. 


If there is a Submiſſion to a Reference, by the Order of the Court, the 
Submiſſion is revocable. R. Ca. Ch. I 8 . 


4 


But | 
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But a Revocation without Cauſe will be a Contempt of the Court. Ca 
Ch. 18 5 - | | | 


if an Award is made upon a private Submiſſion without an Order of (2 K. 6.) 
e Chancery may avoid i if ir Wa made by Corruption. R. Ca. Ch. 3 
279. | | or Partiality, 
Or, if it exceeds the Authority. Ca. Ch. 279. | 
So, if an Umpire, before the Time of the Referees is elapſed, declares 

he will give ſo much, and afterwards does give ſo much, which was more 

than was demanded by either Referee, the Award ſhall be avoided ; for it 
induces a Preſumption of Corruption. 2 Per. 100. | 

If an Arbitrator promiſes to hear Witneſſes, and afterwards refuſes, or 
omits to do it. 2 Ver. 251. Ee Ne 

If a Reference is to 3, or any 2 of them, and 2, without the other, 

ee to make an Award. 2 Ver. 514. | 5 
817 the Arbitrators admit and Fg one Party, and refuſe the other. 
2 Ver. 515. 1 

So, 7 & Arbitrator is a Party who has an Intereſt in the Matter in Que- 
ſtion. 2 Ver. 251. 1 5 . 

Or, is a near Relation to one of the Parties. 2 Ver. 251. 

Or, if they chooſe an Umpire by Lot. 2 Ver. 48 5. 5 

But it ſhall not be avoided, becauſe it is not reaſonable; for the Parties 
have ſubmitted to the Judgment of the Arbitrators. Ca. Ch. 279. Semb. 
1 Kol. 380. T 55 
. * exceſſive Damages, if no Corruption, or Partiality is proved, 
R. 2 Ca. Ch. 140. 1 Ver. 157. | 


Tho' one Party was not heard, if he had Opportunity, and neglected to 
be heard. R. Eg. Ca. 63. * 5 155 a | | ® 2d Part of 
$0 it ſhall not be avoided, becauſe the Submiſſion being between A. and M. Ca. 
B. Executors of C. of the one Part, and D. of the other Part, the Award 
was that A. having a Judgment againſt C. in his Life-time, which he had 
extended againſt D. the Terre-tenant, ſhould acknowledge Satisfaction upon 
the Judgment, whereby B. the other Executor would be diſcharged thereof 
as well as D. for the Submiſſion warrants an Arbitrament of Demands be- 
tween A. and B. as well as of Demands which A. and B. have jointly, or 
ſeverally againſt D. Semb. 1 Ver. 259. hs 
Nor, becauſe the Arbitrators referred it to others, by the Aſſent of the 

Parties to make a Valuation of Improvements upon Land, 1 Ch. R. 141. 
And now by the St. 9 & 10M. 3. 15. In Matters in which there is no 
Remedy, but by Perſonal Action or Suit in Equity, Parties may agree, that 
their Submiſſion to an Award be made a Rule of any of his Majeſty's 
Courts of Record, and inſert ſuch Agreement in their Submiſſion, Ge. 
which Agreement fo inſerted ſhall on Afidavit read and filed in Court, be 
made of Record, and a Rule of Court ſhall be, that the Parties be con- 
_ cluded by ſuch Award, and if they refuſe to obey it, Proceſs of Contempt to 
a Rule of Court ſhall iſſue, and not be ſtayed by any other Court of Law 
or Equity, unleſs it appear on Oath, that the Arbitrators miſbehaved them- 
ſelves, and ſuch Award was procured by Corruption, or other undue Means; 
but an Award by Corruption or undue Means ſhall be ſet afide by any 
Court of Law or Equity, ſo as Complaint be made in Court, where the 
Rule was for ſuch Submiſſion, before the laſt Day of the next Term after 
the Award publiſhed. EEE 3 — 1 
And therefore, a Submiſſion to an Award ſhall be made a Rule ef a 1 85 7 
Court of Equity, as well as of the Courts of Law, : 


Vol. II. 
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But a Court of Equity will inforce the Performance only by Attachment, 
Which Remedy falls if the Defendant dies. 2 Ver. 444. 


(2 L) Bankrupts. 


1 When Chancery aids. 


1 Bank- CHAN CERY will compel every Perſon concerned in the Eſtate of a 
3 8 Bankrupt to make a Diſcovery to the Aſſignee of the Commiſſioners; 
Tho' he was Servant to the Bankrupt, and had given an Account to bim, 

and was examined before the Commiſſioners. R. upon a Plea of fach 

Matter, and the Plea' over-ruled, 2 Vent. 358. Semb. 2 Ca. Ch. 73. 2 

But to a Bill for Diſcovery it is a good Plea, that the Defendant was a 
Purchaſer bona fide, before the Commiſſion iſſued, without Notice of any 

er of Bankruptcy. R. 2 Ca. _ TI ibidem 135, 136, 156. Sein. 


e if the Plaintiff will enter his Conſent with the Regiſter, not to 
take Advantage of the Diſcovery at Law, the Defendant ſhall ſhew, what 
Goods he purchaſed, and for what Price. 2 Ca. Ch. 156, 7. 

And if ” Purchaſe was for a ſmall Value, the Plea ſhall not þe allowed, 
2 Ca. Ch. 1 50 

So it will be a good Plea to a Bill for Diſcovery of the Land Of a Bank- 
rupt, that the Defendant was a Purchaſer bona fide for a valuable Conſidera- 

tion, before Commiſſion, and without Notice. R. 2 Ca. Ch. 136. 

So Chancery will hear Proof of a Debt, if the Commiſſioners difallow i. 

Ca. Cb. 275. 

So it Wil direct a Diſtribution of a Debt recovered by the Ade to 

che Creditors of the Bankrupt, if the Aſſignees are in fault. Ch, N. 264. 
Or, difallow a fraudulent Diſtribution ; as, if made before the Land or 
Effects were ſold. Per 2 Commiſſioners, Ræulinſon cont. Vide 2 Ver. 162. 
Or, allow Perſons to come in for a Diſtribution, where they ought to 
have it, tho' diſallowed by the Commiſſioners. Ch. R. 467. 

8 And enlarge the Time for coming in for a Diſtribution, as to the Plaintif 
and others, not Parties to the Suit, if they contribute afterwards their Share 

of the Expence of the Suit. Ch. R. 359. 

© So, if there is a Commiſſion againſt Partners, Chancery allows, after the 
Joint Debts are fatisfied, the ſeparate Creditors, of each Partner, paying 
Contribution, to have Relief under the ſame Commiſſion, out of the ſepa- 
rate Eftate of each Bankrupt. R. 2 Ver. 293, 706. 

So, upon a Commiſſion at the Petition of the ſeparate Creditors of one 
Bankrupt, after their ſeparate Nebts are ſatisfied, the joint Creditors of him 
and the other Partner ſhall have Revert for ſo much as the joint Stock does 
not ſatisfy. 2 Ver. 706. 

So Chancery will aid a Creditor of a Bankrupt, being an Aſſignee of Stock 
before the Bankruptcy, tho' only the Day before; for there may be a 
Reaſon for the Preference of one Creditor before another. R. 2 P. W. 430. 
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But Chancery will not relieve Creditors, who do not come before the 
3 Commiſſioners in due Time, 
=. Tho' there was an Apreement between the Bankrupt and all the Credi- 
9 tors, and upon Breach of the Agreement by the Bankrupt, ſome of his 
Creditors ſuc out the Commiſſion without the others. R. Ca. Ch. 19. Fu 
| et 


e 
Yet after Time clapſed, where there was a Pretence that the Plaintiff had 


a Judgment executed before the Bankruptcy, if the Plaintiff brings the 


Money levied to the Commiſſioners and pays Contribution, he ſhall be ad-. 
mitted. R. Ch. R. 60. 


So, if Creditors in London agree with Creditors in the Country, that, if 
they will relinquiſh Goods ſold to them by the Bankrupt, there ſhall be a 
Commiſſion, and an equal Diftribution amongſt them all, and afterwards 
execute a Commiſſion in London, and make a Diſtribution without Notice 


to them in the Country. R. Ch. R. 326. OT * 
Chancery will not relieve, if the Party is not a Bankrupt at Law; for. 


that Queſtion is properly triable at Law. 2 Ca. Ch. 153. 


So Chancery will not aid the Aſſignees of Bankrupts againſt a Purchaſer 


of the Bankrupt without Notice of the Bankruptcy. R. 2 Ver. 599. 


(2 M) Baron and Feme. 
(2 M. x.) Suit by them. 


TX 7 HEN Huſband and Wife ſhall Join in a Suit, and when either of 


them ſhall ſue alone, Vide Baron and Feme, (V, Oc.) 
Regularly Huſband and Wife ought to join in a Suit, : 


But, if a Feme Covert demands Relief, for a ſeparate Maintenance ſettled 


by the Huſband, ſhe may ſue alone. R. upon Demurrer, Ca. Ch. 35. 


- 


So any one may exhibit a Bill for a Feme Covert, as prochein Amy. 
But upon her Afidav?, that the Bill was brought without her Conſent, it 
ſhall be diſmiſſed, M. 1713. Eg. Abr. 72. 


(2 M 2.) Suit againſt them. 


| When they ſhall be joined in a Suit, and when not, Vide Baron and 


Feme (V.) : 


If a Subpæna is taken out againſt Huſband and Wife, Service upon the 
Huſband, with Notice, that it was alſo againſt his Wife, is ſufficient, 


3 Vide Practical Regiſter in Chancery 343. | | * 
_ And if the Huſband appears, but not the Wife, an Attachment goes 


againſt both. Vide Practical Regiſter in Chancery 343. 
Or, by Order of the Court, it may be againſt the Wife alone, where the 
Huſband pleads in the Name of himſelf and his Wife, and ſwears to the 
Plea, IM his Wife by Combination with the Plaintiff will not be ſworn. 
Ca. Ch. 296, | | Os 
So, if the Huſband is beyond the Sea, and the Wife within the Realm, 
Proceſs againſt the Wife alone, for a Thing done by the Wife, or in which 


ſhe was a Truſtee, ſhall be regular, and ſhe ſhall be allowed to give a ſepa- 
rate Anſwer. R. 2 Ver. 614. - 


(2M 3.) What they ſhall be compelled to do. 
a Huſband and Wife may be compelled to levy a Fine, or to perfect an Aſ- 
urance. e „ 
So, to make a Releaſe of the Right of the Wife to Land. 


I 0o reconvey by Fine Lands mortgaged, veſted in the Wife. 
| To produce Evidences. 


To ſtay Waſte committed by the Wife. 
„ I 2 M. 4.) What 


22 838 So, if he releaſes a Legacy, tho only contingent, or there is a Poſſibility 


212 CHANGE A „. 


(2M. 4.) What not. 


But a Huſband ſhall not be com pelled to perform to his Wife, after a 
Separation, a Promiſe made her during Coverture, to give her 100 * I Ch, 
K. 60. 

So a Woman ſhall not be compelled to perform her Agreement by Deed - 
made during her Coverture. 

Nor to abide by a Settlement made by her and her Huſband ; if ſhe 4 
not aſſent to it, after the Coverture is determined. Ca. Ch. 255. 

Vet if the Settlement is in Lieu of the Performance of Marriage Articles, 
and the Wife, after the Death of her Huſband, enters and takes the Pro- 
fits, ſhe ſhall not afterwards avoid it. R. Ca. Ch. 2 55. 


( F M. 5.) Act of the Huſband, when it binds the Wiſe. 


If the Huſband releaſes a Debt due to the Wife before Coverture, ſhe 
mall be bound by it. 


8 e that the Wife may have it; if the Contingency afterwards happens. 2 P. 
e e WW. (608.) Vide Afignment, Ante (2 H.) en. 290, 2.24294, 3.2, 533, 
If A. gives a Legacy to a Woman, and, upon her Marriage it is agreed 
that Part thereof ſhall be applied to the Payment of the Debts of the Huſ- 
band, and after Marriage the Huſband aſſigns the Reſidue for the Pay- 
ment of his Debts, the Wife ſhall be bound thereby. R. Eg. R. 80. 
S8o, if a Huſband poſſeſſed of a Term for Years in Right of his Wife 
leaſes for a leſs Term, and, for the Security of Money borrowed of his 
Leſſee, covenants to make him another Leaſe after the End of the prior; 
the Wife ſhall be bound thereby; for this Covenant amounts to a Diſpoſi- 
| tion of the Eſtate in Equity, purſuant to the Power of the Huſband, R. Eg. 
Ad Fart of Ca. 42, 3. * 
. Huſband and Wife by Articles during Coverture a gree to have I 
Lands incloſed ; the Wife ſhall be bound, tho it is Part of her Jointure, 4 
2 Ver. 225, ? 
So, if they agree to accept other Lands in Link of thoſe in her Jointure ; 
if after the Death of her Huſband ſhe complies with any Part of the Arti- 
cles, ſhe ſhall be bound. 2 Ver. 225. 
So, if.a Feme Sole agrees for the Sale of Land, and before it is com pleat- 
ed, ſhe marries, and another Agreement is made with the Huſband and 
| Wife, which ſhe ſubſcribes ; ſhe ſhall be bound by it after the Death of her 
Huſband. 
So, if Huſband and Wife agree with a Tenant of Land of the Wife s 
that, "if he will ſurrender one Part, he ſhall have another Part for 3 Lives; 
this binds the Wife after the Death of the Huſband. a 
So, if a Woman agrees with A. before Marriage, for a Thing to be car- 
ried into Execution after the Death of A. and then intermarries with him; 
it ſhall be decreed, and is not extinguiſhed wo the * R. Ca. Cb. 118. 
Vide Baron and Feme. 


(2M. 6.) When not. 


But an Cs by Huſband and Wife, for the Sale of the Land of the 
Wife, does not bind the Wife. 

So, if ſhe agrees to relmquiſh her Jointure for other Recompence, and it 
is decreed accordingly ; ſhe not being a FAY, to the Decree, ſhall not be 
bound "7 that APE 9 


BH on the former Bill. 2 Ver. 197. 


SHANE RLAY 113 


3 If Huſband and Wife by Deed, without a Fine, mortgage Shares of the 
Wife in the New River Water, the Wife ſhall not be bound, tho” ſhe paid 
' Intereſt after the Death of her Huſband, . 

So, if Huſband and Wife exhibit a Bill in Equity, and, after the Cauſe 
is at Iſſue, examine Witneſſes, and then the Huſband dies; and her ſecond 
Huſband exhibits with her a new Bill for the ſame Cauſe ; they may ex- 
amine the ſame Witneſſes, for the Wife was not bound by the aan 98 


* | (21 M. 7.) When the Husband ſhall be bound by _ AQ of 


the Wife. 
The Huſband ſhall be charged after the Death of the Wife for the Debt 


of the Wife dum ſola, for Goods to her ſold, which came to the Uſe of the 


Huſband after her Death. N. upon Demurrer, Ca. Ch. 295. Vide Eq. 
Ar. 00. 

So the Huſband ſhall be charged for the Profits of Land in Truſt, taken 
by the Wife, dum ſola, and by her former Huſband to whom ſhe was Exe- 
cutrix. R. Ca. Cb. 81. 

So he ſhall be charged for Goods given to the Wife for Life, and after 
her Death to A. if the Wife waſtes them; tho' the Wife was then parted 
from her Huſband : for A. does not claim under the Wife. 1 Ver. 143. 

So a ſecond Huſband ſhall be charged for a Devaſtavit by his Wife 
and her former Huſband, where there is a Bond Debt due; for there is an 
actual Lien thereby. 1 Ver. 309. 

So an Executor of the Huſband ſhall be charged for the Debt of the 
Wife during a Separation, and ſhall not charge it upon the Jointure of the 
Wife. R. 1 Ver. 326. 

So, for the Funeral of the Wife, tho' ſhe had a ſeparate Maintenance 
and makes an Executor, who * Care of the Funeral; if he hath nothing 
by her Will. R. Eg. Ca. 31. * 1 
So, if a Woman before her ſecond Marriage makes a Proviſion for the 2 Med. Ca. 
Children of a former Huſband ; it binds the ſecond Huſband. 1 Ver. 408. 
So, tho' the Deed is detained in the Cuſtody of the ſecond Huſband or 
his Agent, if it was publick and made before the Treaty of the ſecond 
Marriage, where the ſecond Huſband did not make a Settlement, or Com- 
penſation for it. R. 2 P. V. 360, 609. 
So, if there is a Covenant to transfer Stock for the Children of the firſt 
Huſband, which 1 is not transferred before the ſecond e 2 F. . bo! 9. 


(2 M. 8.) When not. itt 


But the Huſband ſhall not be charged with a Debt upon det Cote 


or Breach of Truſt, by reaſon of a Devaſtavit by the Wife and her former 
Huſband. 1 Per, zog. 


So, if the Wife before Marriage, makes a Settlement, ahi ha pri- 
vity of the Huſpand, for her ſeparate Uſe; the Huſband ſhall not be bound 


I | bei. © 2 Ver. 17. 2 P.W.359, 535. 


Tho' the Settlement was made upon a former Marriage, with the Pri- 
vity of the former Huſband; the ſecond Huſband, not knowing of it, ſhall 
not be bound by it. 2 Ver. 1 

So, if ſhe makes a Settlement for the Children of her former Huſband by 


without the Privity of the ſecond, but the Settlement is detained in the 
Cuſtody of him or his Agents. 2 P. W. 359. 
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nu Barn If a Man deviſes Money for the Purchaſe of an Annuity i in the Name of 


and Feme, 
(E. 1, &c. 


2. the Huſband is the Aſſi 
a £2 Words, and the Annui 


ANS KY. 

So, if che ſecond Huſpand has Notice of the Settlement, where it x wag 
ſubject to the Controul of * Wife, Who limits the Eftate to her ſecond 
* 2 P. . 534. 

Vet if the Wife before che Treaty for the ſecond Marriage makes a Set. 
| Lament of a competent Part of her Eſtate, for'a Proviſion of her Children 
by a former Huſband, the ſecond Huſband, not having made a Jointure in 
Recompenee for this Eſtate, ſhall be bound thereby. 2 P. V. 3 58, 606, 

So, if a Woman agrees to diſtribute the Reſidue of the Eftate of B. 
amongſt others, and then marries, and by the Death of B. 7 Vears after the 
Marriage, ſhe becomes intitled to the Reſidue; the Huſband is not bound 


to diſtribute, for he was not within the Intent of the Agreement. 1 Ch, 
R. 26. 


If a Woman commits a Devaſtavit, and afterwards marries and Jes the 


Huſband ſhall not be charged beyond what he had with his We. K. 
2 Ver. 118. Vide Baren and Feme, (2 C.) 

If the Huſband makes a ſeparate Eſtate for the Uſe of « Wife doring 
their joint Lives, and afterwards limits the Eſtate to the Uſe of the Huſ- 
band for Life, and after his Death to the Heirs of the Wife, till his Heir 

ys 100 J. to the Executor of the Wife, with. Intereſt from the Death of 
13 Huſband, and afterwards to the Wife for Life; if the Wife dies before 


the Huſband, the 100 J. ſhall not be paid by the Huſband to the Executor 
of * Wife. R. 2 Ver. 330. 


(2 M. 9g.) Truſt for a Wiſe; 3 it enures to the Husband. 


the Deviſee, to be paid 10 a Woman and her Aſſigns, and ſhe marries, and 
afterwards does not. cohabit with her Huſband by reaſon of his Poverty 


* of his Wife, not being excluded by ſpecial 
from the Time of the Bill by him exhib 
* ſhall be decreed to be 1 to him. R. Ca. Ch. 194. 

So, if a Term for Years is ſettled by a Woman before Marriage | in Truſt, 
and ſhe receives the Money after Marriage; the Property is in the Huſband, 
who may diſpoſe of it, at this Pleaſure. R. Hob. 3. in Marg. 1 Fer. 7, 18. 

So, if a Term for Years is ſettled by the Wife, before Marriage, on A. 
in Truſt for herfelf, with the Aſſent of the Huſband, A. dies, and the 
Woman. takes another Huſband ; the Truſt ſhall be in the Power of the 
ſecond Huſband.  R. 2 Ca. Ch. 72. Semb. cont. Ca. Ch. 203. 


So, if the Wike, with the Conſent of the Huſband, 12 * W | 


| ſettles a Term to pay the Debt of the Huſband, and afterwards in Truſt for 
herſelf; the Reſidue ſhall be in the Power of the Huſband. R. 2 Ca. Ch. 73. 
80, if a Marriage Settlement is agreed upon, and afterwards the Huſ- 
band, to avoid a Sequeſtration, directs a Term to be veſted. in Truſtees for 
the ſole Uſe of the Wife, and covenants that it ſhall be in the ſole Power of 
the Wife, yet takes the Profits during her Life; this Term, tho' proved 
but by one Witneſs to be made on ſuch an Occafion, ſhall be Forres. to 
the Huſband. R. 2 Ca. Ch. 180, 
If by Agreement before Marriage, the Wife is to be allowed to receive 
the Rents of her Eſtate to her ſeparate Uſe, and the Agreement is left with 
A. who receives, and, with the Privity of the Wife, pays the Rents to the 


Huſband ; A. ſhall not account for them to the Wife after the Death of her 
Huſband. '3Ch.R. 7. 


So, if the Huſband ſettles a Term for Years, to. the Uſe or in Truſt for 


his Wife; the Huſband may diſpoſe, forfeit, or bar the Wife of it; for he 
hath the fame Power over a Truſt in Right of his Wife, as he hath of a 


4 | Term 
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Term in her Right. R. 1 Rol. 343. J. 25. fer Finch. Ca. Ch. 266, 225. 
R. 2 Ver. 270. R. Lane 54. 

- So, if a Term is granted to the Uſe of a Woman, who afterwards mar- 
ries; the Huſband may diſpoſe thereof. Semb. Ca. Ch. 266. 
| 80, if a Legacy is given to the Wife out of a Reverſion, after an _ 
for Life; and during the Life, the Huſband aſſigns it to A. and dies; A. 
ſhall have it, tho' it is afterwards paid to the Wife and diſcharged by her. 
R. Eq. R. 88. Vide Poſt, (3 K. 3, 4.) 

But if a Term is granted or ſettled by the Huſband for the 1 of 
the Wife; the Huſband cannot diſpoſe of it. R. Ca. Cb. 266. R. 1 Rol. 
343. 30. I UU 

So it ſhall not be forfeited by the Query, or Attainder of the Huf- 
band. Ca. Ch. 225. 

Or if it is ſettled, after Marriage upon the Wife, and afterwards upon 
their Children ; the Huſband cannot ue of the Truſt for the Children. 
Semb. 1 Rol. 343. h3& 

Or if a Term is ſettled before Marriage in Truft for a Woman, who 
aſterwards marries, and the Husband ſurvives; the Husband ſhall not have 
tit, but the Executor or Adminiſtrator of the Wife. KR. 4 Inft. 87. Co. Lit. 

351. 1 Rol. 346. J. 5. But ſaid per Roll to be R. 0. Al. 1 
Ss So, if Land is ſettled after Marriage for the ſeparate Maintenance of the 

Wife, who out of the Profits faves Money, which ſhe puts out at Intereſt 
in the Name of a Truſtee, and diſpoſes thereof by her Will, = dies; her 
Huſband ſhall not have it. R. Ca. Ch. 118. 

380, if a Term is created by a Woman, ſeiſed in Fee, for a 5 ecial "wa 
W poſe, viz. In Truſt for her Huſband for Life, and afterwards, to the Iſſue 


— 1 of that Marriage, and for Default thereof to herſelf for the Reſidue of the 
Term; the Huſband dies without Iſſue, and the Wife takes a ſecond Huſ- 


| {band ; He ſhall not have the Term as a Term in Groſs, but it ſhall go to 
| attend the Inheritance of the Wife. R. 4* Anna, 1 Sal. 154. 2 Ver. 520. 


Fenn marries him in the Reverſion and dies; the Haſband ſhall not have 
| the Truft. Lane 113. 


Vet, if a Term is before Marriage ſettled, with the Aﬀent of the Huf. 


band; and the Wife permits the Huſband to receive the Rents during by 
Life, his Executor ſhall not account for the Profits. Semb. 2 Ca. Ch: 1 


Huſband ; for it ſhall not be ſuppoſed to be for the ſeparate Uſe of the 
2 Ver er. 659. 


Wes 1 M. 10.) when the Huſband ſhall be ade for 0 Portion 
of Ins Wife. 


the Wife ſurvives. R. Ca. Ch. 189. 


tion, and ſurvives to the Wife generally. R. 2 Ver. 502. 


2 Ver. 502, 


* 


— of the Portion. R. Eg. R. 71 1. | 
But, 


So, if a Woman Leflee ſettles the Term in A. in Truſt, Sc. and after- 


band, in Truſtees, for the ſole Diſpoſition of the Wife, without her Huſ- 


80, if a Legacy i is given to the Wife, Payment ought to be made to the 


Wife, tho' ſhe lives ſeparately from her Feten. R. I Ver. 961 I, 2. R. 


Tho' Part of the Portion was out upon Minas, TTY is a a Choſe in > Y 
Tho' no Agreement expreſſes, that the Huſband ſhall have the Portion. 


Tho' the Huſband dies without . and the Wiſe alſo dies before _x* 
Portion is paid ; for by the Settlement of a Jointure, the Huſband is a 


115 


So, if the Paths of the Wife is not paid before the Death of the Huf. Vide 77% 


band, where he has ſettled a Jointure for it, bis Executor ſhall have it, tho (3 Z. 1, Cc.) 


mn 
— 


© H A N O E R v. 


But, if the Huſband ſettles a Jointure ſuitable to the Portion of his Wie 


which "conſiſts of Choſes in Action, and an Eſtate of Inheritance, and before 
the Securities are altered, and the Inheritance ſettled, the Huſband dies; 


his Executor ſhall not have thoſe Debts, or the Inheritance, without a ſpe- | 


cial Agreement for that Purpoſe, tho' the Huſband left not, otherwiſe, Al. 


ſets for his Debts. R. 2 Ver. 68. 


Vet, if the Huſband releaſes all Demands or Portions of his Wife for Lo 


ſuch a Sum, this does not bar him of an Eſtate due to his Wife as Admi- 
Ch. Ca. 2 53, 


niſtratrix to her Os who was dead * "hs Releaſe. | 


Vide Ante, (2 B. 2.) 


(2 M. 11.) When the Wife f ſhall be aided a inf. the Act of 
her Huſband. 


If a Man agrees by Articles to make a Marriage Bottled, Chancery 


will compel him to do it. Vide Poſt, (3 


2. 1%) 


If the Wife agrees to ſell her 3 upon Conſideration of having 
Part of the Money to her own proper Uſe, and the Money is veſted in 
Truſtees for the Benefit of the Wife; this Money ſhall not be ſubject to 


the Debts of the Huſhand, tho' the Wife afterwards conſents that it ſhall, 


R. 2 Ver. 64, $5. 


$0, if the Wife, having a Jointure, agrees to join with 1 Huſband ina 


Sale of it, upon his Bond to ſettle ſo much other Land for her Jointure; the 
Wife as to this Bond ſhall be preferred to other Creditors. R. 2 Ver. 220. 
But, if the Bond is to ſettle other Lands upon the Wife for Life, and 
afterwards upon the Children, where the Huſband by a prior Settlement 
might have barred his Iſſue; the Children ſhall not be preferred to other 


Creditors. R. 2 Ver. 221. 


If the Huſband mortgages the Eſtate of the Wife, reſerving to them th 
Equity of Redemption ; the Perſonal Eſtate of the Huſband ſhall be firſt 


en, 2 Ver. 604. After other Debts 


paid. 


2 Ver. 689. 


So, if a Man agrees, upon his Marriage, that his Wife ſhall diſpoſe of 
Goods or Money by her Will, a Diſpoſal by Writing in the Nature of a 


Baron and Feme, (P. 3.) 


And if it is found, that ſhe made a Will, the Verdi® ſhall be good, tho 


ſrielly it is not a Will. R. Cro. Car. 21 


Will ſhall be good. Cro. Car. 219, 376, 


Vide Poſt, (2 M. 14.) Vide 


So, if the Wife makes a Diſpoſition, according to the Power given by 


her Huſband ; it ſhall be good, 


the Huſband is cancelled, by the Wife during the Coverture. 


tho' the Agreement or Bond entred into b 


1 Ch. R. 116. 


So a Diſpoſition by the Wife, (who has an Article of her Huſhand for 
the Management of her own Eftate) of Money acquired by her own In- 
2 3 to the Huſband a reaſonable Maintenance, ſhall be good. 


If Intereſt Money ſaved out of the ſeparate Eſtate of the Wife dum ſilt, 
is put out at Intereſt, and a Bond given for it to the Huſband, who de- 
clares by Parol, that it ſhall go for her ſeparate Benefit; the Wife ſhall 


have the Diſpoſal of it. R. 2 Ver. 748. 


| 0 2 M. 12.) Proviſion for a Wife. 
_—=_ a Proviſion for the Dower of a Wife ſhall be aſſiſted by a ; Cour 


uity, Vide Poft, (3 E. 1, 2.) 


* n a Proviſion by Marriage Articles ſhall be inforced, Vide Pol, 


6 Z. 1, Ge) 


It 


E e k K. W 


If a Man by his Will deviſes Lands to Truſtees, to pay a third Part 

of the Profits to his Wife, till his Son attains the Age of 21 Years, and 

the other two Thirds for his Debts ; tho' the Son and Wite die (the SON | 

under that Age) the third Part ſhall be paid to the Executor or Admini- 5 
ſtrator of the Wife, till ſuch Time as the Son would have attained the Age — 
of 21 Years. R. 2 Ver. 65. 3 

If the Huſband purchaſes a Patent of a Chace to himſelf and his Wife and 

B. and dies indebted, the Wife ſhall have the Benefit of it for her Life; 

for ſhe cannot be a Truſtee for her Huſband, and therefore it ſhall be in- 

tended for her Benefit; tho' B. ſhall be a Truſtee for the Executor. R. 


2 Ver. 67. 


So, if the Huſband takes a Mortgage, Bond, &c. in the Names of him- 


ſelf and his Wife; they ſhall go to the Wife, if ſhe ſurvives, and there are 
—_ aAſts ſufficient for his Debts. R. 2 Ver. 683. 1 


But, if the Huſband ſecures 300 J. for his Wife, if ſhe ſurvives him, by 12 w 15) 
Bond and Judgment, and afterwards the Huſband and Wife join in a Fine en arten 
of the Lands of the Huſband and cancel the Bond, and the Purchaſer re- 

_ <{crvecs 200 J. to ſecure himſelf againſt an Annuity charged upon the Eſtate, 
and gives a Mortgage to a Creditor of the Huſband to pay him the 2004. 

after the Annuity ceaſes; the Wife, tho' ſhe ſurvives, ſhall be barred of 

the 300 J. againſt the Purchaſer and the Mortgagee. R. Eg. R. 19. 


(2 M. 1 4.0 Diſpoſition by a Wife. 


If there is a Proviſion that the Wife by her Will ſhall diſpoſe; a Writing, 
in the Nature of a Will, is ſufficient to diſpoſe, tho' ſhe cannot make a 
Will. Cro. Car. 219, 376. Vide Ante, (2 M. 11.) 95 5 
So, if ſhe has a Power to diſpoſe in the Life-time of her Husband, tho' 
it is not ſaid, that ſhe may do it by ſuch Writing. 2 Ver. 329, 

If the has a Power to diſpoſe by Writing under her Hand and Seal, a 
Diſpoſition by Will figned and ſealed by her ſhall be good. R. Cro. Car. 
71 upon Marriage a Power is reſerved to the Wife to diſpoſe of her Per- 

ſonal Eſtate, ſhe may alſo diſpoſe of all the Profits thereof. 2 Ver. 53 5. 

So all her Perſonal Eſtate ſhall be preſumed to be the Produce of her | q 
ſeparate Eſtate, if it does not appear to have come to her by other Means. 1 
R. 2 Ver. 536. 5 p | 
S580, if after Marriage the Huſband gives a Note, that his Wife ſhall have 

= ſuch Money at her Diſpoſal; the Principal and Intereſt ſhall be her ſeparate 

= Eſtate. 2 Ver. 659, Ee 2 


So, the Wife, where the Huſband is in Exile, may act in all Reſpects as (2M. 15.) 
a Feme Sole: And therefore, may make a Will, and diſpoſe of her Land; . in 


tho! by the Sr. 34 H. 8. a Deviſe of a Feme Covert is void. Eg. Abr. 171. Exile. 
2 Ver. 14. | 


(2 M. 16.) When the Covenant of an Husband or Wife ſhall 
L be inforced, tho void. 
If the Huſband gives a Bond or Covenant to his intended Wife, to make 
a Settlement upon her, tho' the Bond is avoided by the Marriage, it ſhall be 


Evidence of an Agreement, and the Huſband ſhall be compelled to make 
the Settlement. R. 2 P. V. 243. Oe, 


Vor. II, H h wy So, 


118 S N Ne RTF. 


So, if the Wife covenants, being an Infant, to ſettle her Eſtate, ſhe ſhall be 
compelled to do it, if the Huſband makes a wett Settlement. 2 ook W. 244. 
eee 2 Ze 4 a 95 . 42 


(NY Charitable Uſes, 


(2 N. 1.) Relief by Original Bill. 


Vide Ante, (CHANCERT will relieve by Original Bill upon a Gift to Charitable 
(Y. 6.) Uſes within the S. 43 El.4. R. Ca. Ch. 135, 267. Dub. Ca. Ch, 1 58. 
What are Charitable Uſes, and how regulated by Commiſſioners, Vide 
Uſes, (N. 1, Sc.) 
So, by a Bill by the Attorny Genera by way of Information, it will Wl 
ſettle or direct the Diſpoſition of a real or perſonal Eſtate to Charitable Uſes, Wl 
Ca. Parl. 22. Ch. R. 259. Tho' the King is Patron. Skzn. 645. = 
And oblige Truſtees to act, or aſſign their Truſt. Ca. Parl. 22. Vii: 
| | Poſt. (4 W. 6.) © 1 
1 And a Charitable Uſe, as well as a Purchaſer, ſhall be relieved againſt a 
ö voluntary Conveyance. 

So, againſt a Leſſee, who made originally a Mortgage, but afterwards 
diſcharged and aſſigned it for ſecuring a Purchaſer of other Tenements in 
the Leaſe from meſne Incumbrances. R. 1 Ch. R. 20, 21. 

And to ſuch a Bill all the Ter-tenants need not be Parties. R. 1 Sal. 163. 

| So a Decree by the Commiſſioners may be confirmed by Original Bill, 
R. Ca. Ch. 193. 

So, if one Ter-tenant is charged with a Charitable Uſe, he may make all 
the others contributory. 1 Sal. 163. 1 Ch. R. 92. 

But, if the Gift is not for a Charity within the Sz. 43 Elix. the Bill for 
it ſhall not be in the Name of the Attorny General. 2 Ver. 387. 

So, if there is an Appeal from a Decree of the Commiſſioners, it may be 
2 as well by the Maſter of the Rolls, as by the Chancellir. Dub. Pr, 
Cb. 111, | 


(21 N. 2.) Tho' the Gift be void by Law. 


And a Gift to Charitable Uſes ſhall be decreed tho' it is void in Law; 
as, a Deviſe of Tithes impropriate to the Curate of ſuch a Pariſh, and 
afterwards to all thoſe who ſhall have the Cure there; tho' the Curate is not 
a Corporation it is good, and the Heir of the Deviſor ſhall be ſeiſed in 
Truſt for him. R. 2 Vent. 349. Vide in Uſes, (N. 11.) 

So a Deviſe of 10 J. per Ann. quamaiu a Sermon ſhall be at A. ſhall be 
decreed, tho” it is not ſaid to whom it ſhall be paid, and tho' no Sermon 
was there; for the Words are tantamount to. May be, Sc. R. 2 Ca. Ch. 18. 

So, if a Rectory impropriate 1s deviſed for the Maintenance of a Miniſter 

without ſaying to whom ; it ſhall be decreed to a Clerk to be inſtituted by 
the Ordinary. R. 2 Ca. Ch. 19, 31. 

If a Copyhold is deviſed and there is no 2 to the Uſe of the 
Will; it ſhall paſs, R. Cb. R. 75. Vide Eg. R. 5, 6. Vide Pr. Cb. 271. 
Vide Uſes, (N. 11.) 

If a Deviſe or Settlement, to a Charitable Uſe, is made by Tenant in 

Tail without Fine or Recovery ; it ſhall be good againſt his Iſſue and him 
in the Remainder. R. Pr. Ch. 16. 

So a Gift to Charitable Uſes, ſhall be decreed tho' ds before the St 
43 EI. 4. and then void in Law ; for that Statute hath a Retroſpect. K 
Gs. Ch. 195. : 

But 


F 


But Chancery will not aid a Charitable Uſe, where the Will is void for 
want of three Witneſſes, &c. according to the St. 29 Car. 2. | Eg. R. 5. 
Pr. Ch. 272, 390. 
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(2 N. 3.) Where the Land, Sc. given is improved. 


So, if Lands are given to Charitable Uſes, and afterwards by Improve- 
ment, &c. they are of greater Value ; Chancery will make Application of 
the Improvement to the ſame Uſes. Vide 2 Ca. Ch. 53. Pr. Ch. 225. 

If a Deviſe is of 10 J. per Ann. quamdiu a Sermon ſhall be at A. and no 
Sermon was for many Years there; the Arrears ſhall be applied for the 
_ Purchaſc of other Land for the Increaſe of the Salary. 2 Ca. Ch. 18. 
If a Man fays that, having determined his Manor for Charitable Uſes, 
= he deviſes it, which was of the Rent of 240 J. per Ann. to Truſtees, upon 
Truſt to pay ſuch Sums annually, which amount to 120 J. per Ann. to ſuch 
Charities ; the Surplus alſo ſhall be decreed to Charitable Uſes. R. Ca. 
& © + 

So, t Lands given to Charitable Uſes are in Leaſe and improved, the 
Leſſees ſhall be decreed to make an Increaſe of the Rent; for they ought 
not to gain, if they do not loſe, by the Charity. R. Ca. Ch. 195. 

So, if Lands then in Leaſe for 70 /. per Ann. are purchaſed by a Corpo- 
ration, but the greater Part of the Purchaſe Money given by the Charity of 
private Perſons, and afterwards the Lands are impowered to a greater Value; 
tho' 70 l. per Ann. only was allotted for Charities, and the Surplus 3 
applied to the Uſe of the Corporation, yet the Surplus ſhall go for the 


Augmentation of the ſame Charities. Conf. in Chancery, but reverſed in 
Parliament. 2 Ver. 397. 


Fd 


(2 N. 4.) How Charitable Uſes ſhall be decreed. 


Chancery will decree the Charity generally as near as can be to the In- (2 N. 4) 
tent of the Donor ; and therefore, if the Gift is of Money to the Pariſh of According to 


1 f B. generally; it ſhall be decreed to the Poor. R. Ca. Ch. 135. 1 


| the Donor. 
If the Gift is for the Poor within the Precincts of the City of R. if other J7% Lier, 
_ Pariſhes are afterwards admitted within the Precin&s of the City, the Poor (6; $6.3 
of the Pariſhes admitted ſhall have a Proportion of the Charity. R. Ch. 


If Land 1s veſted in Truſtees for a Chapel for the Uſe of the Inhabitants 
of W. the Miniſter ſh 


all be choſen by the Inhabitants, not by the Truſtees. 
2 Ver. 387. 5 7 


1 So, if the Lord of a Manor veſts Part of the Waſte in Truſtees for a 
School for the Pariſh, which is erected by Contribution of the Inhabitants, 
= Du. 2 Ver. 387. | 


So, Chancery may regulate the Manner and Circumſtances of the Gift : (2 N. 5. 
As, a Deviſe of 10/. per Ann. quamdiu there ſhall be a Sermon every Circumſtances | 
Saturday at A. to be choſen by the Majority of the beſt Inhabitants was — tw. ai 
decreed to a Catechiſt, to be approved by the Biſhop. R. 2 Ca. Ch. 18, 

So, if a Rectory impropriate is deviſed for the Maintenance of a Miniſter, 


without a Reſervation of the Nomination to himſelf; the Minifter ſhall be 
inſtituted by the Biſhop, and it ſhall not be a Donative. R. 2 Ca. Cb. 1 


e Biſ 9, 31. 
If an Hoſpital is founded, and by the Conſtitution the annual ; 


Rent 
(which was 120 J. per Ann.) is not to be enlarged, nor above 3 Years Rent 
taken as a Fine upon the Renewal of a Leaſe for 21 Years; yet upon an 


Alteration 


Ca = NOD 8 MF: 
Alteration of the Prices of Proviſions and the Circumſtances of the Times, 
the annual Rent may be augmented. N. 2 Yer. 596. 
So, if a Leaſe is made of Lands given to Charitable Uſes, to A. at the 
Rent of only a third Part of the improved Value, in Conſi deration that he 
had expended divers Sums of Money for the Recovery of the Charity, with 
a Covenant that the Leaſe ſhall be renewed without a Fine: The Leœaſe 


ſhall be renewed, but the Rent ſhall be augmented to a third Part of tlie 
then preſent Value. 2 Per. 746. 


If A. having relieved 7 poor Women of the Pariſh of L. where he in. ; 


habited, during his Life, by his Will gives 28 J. per Ann. to be diſtributed 
yearly amongſt 7 poor Women ; it ſhall be diſtributed in Perpetuity to 7 of 
the ſame Pariſh. Ch. R. 354. 
Yet Alteration of Circumſtances ſeems to be in the Diſcretion of the 
Court. 1 Ver. 55. 


(2 N. % So, if Land be given to a 4 Uſe, e the Law permits, it 
„ ＋ 5 may be decreed to a good Uſe. 2 Ca. Cb. 1 8. 
— If it is given to a Nunnery, &c. R. Sal. 162. 


Or, to a Popiſh Prieſt, 2 Ver. 266. 


(2 N. 7.) So, if Lands given to particular Uſes are improved; the Improvement 
N ſhall be for the Augmentation of the ſame Uſes in Proportion. 
'Eftate diftri- But where Land is given to an Hoſpital, and a Stipend to a Prebend, to 

buted, be Warden, is aſcertained ; the Improvement of the Rents ſhall all be di. 
ſtributed to the Poor of the Hoſpital. 2 Ca. Ch. 53. 
If a Charity is given for the Maintenance of 12 poor Perſons, and an 
Improvement is made at the Charge of the Pariſh ; the Improvement. may 
be applied to other Uſes of the Pariſh, Pr. Cb. 22 5. 

And if Truſtees are negligent, they ſhall be decreed to account and aff ign 


their Eſtate to other Truſtees. Cb. R. 269. 


Who are bound by the Decree. Vide in Uſes, (N. 23.) = 
How a Decree by Commiſſioners of Charitable Uſes ſhall be certified to 
Chancery, and how Exceptions ſhall be taken to it. Vide Uſes, (N. 24, 25.) 


When Chancery confirms, enlarges, or annuls it. Vide Uſes, (N. 26, 27.) 
How executed, Vide Uſes, 5 20.) 


(2 0 1.) Certiorari Bill. 


F there is an Action in an inferior Court, in which the Defendant cannot 

have Right done him, becauſe his Witneſſes live out of the Juriſdiction, 

or for any other Cauſe; the Defendant may exhibit his Bill in Equity in 

the Nature of a Certiorari to remove his Cauſe into Chancery. 2 Ver. 491. 
Ch. R. 203. Eg. Abr. 80. 

And thereupon the Plaintiff in the inferior Court ſhall be put to an- 
ſwer, and the Plaintiff in Equity may proceed to the Hearing of the Cauſe. 
Ca. Ch. 31. 

And the Plaintiff may inſert other Matter in the Gertiorari Bill, and then 
there ſhall be no Procedendo. Eg. Abr. 80. 

So, tho' the Suit is in a County Palatine a Certiorari Bill lies. 1 Ver. 178, 

So, after a Procedendo upon a Certiorari Bill and a Decree in the inferior 
Court, the Party ſhall have a Bill here to inforce or remedy it, Ch. R. 224- 

The Plaintiff in a Certiorari Bill ought to give Security by Bond to prove 
his Suggeſtion within and if the Maſter does not certify the Sug- 
geſtion proved, a Procedendo goes. 2 Ver. 492. Vide Ante, (D. g. ) 1 


CHANCERY: 
If the Suggeſtion is proved, the Defendant anſwers, Witneſſes are ex- 


amined, Publication paſſes, and a Subpæna ad aud, Judicium goes. 2 Ver. 


And upon the Hearing, the Court may determine, or award a Procedendo. 
2 Ver. 492. Ch. R. 224. 3 

So, a Procedendo may go after Publication, before a Subpæna ad aud. 
Judicium. 2 Ver. 492. & | 
So, after a Subpæna ad aud. Fudicium. Eg. Abr. 81. 


So, the Court may grant a Procedendo, or hear the Cauſe, at Diſcretion, 


. Abr. 81. e 
> "i after a Decree to account in the Exchequer of Cheſter, &c. or other 
= County Palatine, the Defendant ſhall not have a Certiorari Bill, upon a Pre- 
3 tence that his Witneſſes and Deeds are out of that Juriſdiction. R. Ch. R. 
452, Upon a Plea of ſuch a Decree. 


(2 O. 2.) Bill by way of Appeal. 
So a Bill lies by way of Appeal to Proceedings in the Spiritual Court. 


And ſuch Bill ought to alledge, that the inferior Court proceeds unjuſtly, 


but need not ſpecify in what Particulars. 1 Ver. 442, 3. 


(2 P) Common. 


CA ANCERY will adjuſt and ſettle Diſputes between Commoners. 
If a Copyholder has the Freehold granted to him, with his Com- 

mon; tho' the Common is extinct by Law, the Copyholder ſhall have it 
in Equity. R. 2 Ver. 250, 3 . 
But a Bill ought not to be brought to prove a Right to Common, till 
his Right be eſtabliſhed by a Trial at Law. 1 Ver. 308, g. 

Tho' the Plaintiff had the Enjoyment for 50 Years. Eg. Ca. 183. 

So a Corporation, which has a Manor for the Benefit of the Inhabitants, 


ſhall not be allowed to incloſe or to make Leaſes, without the Conſent of 


the major Part of the Inhabitants. Ca. Ch. 269, 270. 


So a Bill ſhall not be allowed againſt a Grantor of Common for over- 
ſtocking the Common. R. 2 Ver. 116. 


So Chancery will inforce the Performance of an Agreement for the in- 


= cloſing of a Common, and will ſend down a Commiſſion for ſettling the 
= Title of every one. Ca. Ch. 48. Ch. R. 18, 144. 3 Cb. R. 14. 
= And will not permit the Diſſent of 2 or 3 Perſons to hinder the Publick 
Good. Ca. Ch. 48. Semb. Contra 2 Ver. 103. Vide infra. i 

So, if a Common is incloſed for 30 Years, Chancery will not open it. 
1 Fer, 22. T gs : 

So, if a Woman, who has but a ſmall Eftate in Jointure, will diſturb an 


Incloſure agreed to by her Huſband, by which ſhe received Benefit. 
1 Ver. 456. 5 | : 


So, an Agreement for Stint of Common ſhall be decreed, tho' 2 or 3 


diſſent. R. 2 Ver. 103. 


1 


So, if upon an Agreement for Incloſure, fo much was allotted to the 


Parſon, it ſhall be decreed ; tho' a ſmaller Part is accepted of by the ſuc- 
ceeding Rector, and confirmed by Decree in Equity. R. Ch. R. 144. 
But without an Agreement for an Incloſure, -or Benefit alledged, the 


W Court will not compel a Freeholder to aſſent to it, tho' he is the only 
W Perſon, who diſſents. 1 Cb. R. 259. 2 Ver. 103. 


Var. II. | Ii 
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Tide Common; 
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Vide Condi- 


tion. 


GAR! 
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8 H AN C E R V. 
So, if the Lord incleſes, by wa y of Approvement, within the Se. of 


Merten ;, ; the Court will not elablih it before a Trial at Law, whether ſuf. 


ficient Common remains. R. 2 Ver. 301, 356. | 

So, if a greater Part of the Commoners agree to a Stint of Common, the 
Court will not inforce the Agreement againſt others, who do not agree, 
2 Ver. 575. Vide ſupra. 


(2 9) Condition, 


(2 Q. 1.) How conftrued. 


Condition ſhall be modified in Equity, in Conformity to the Intent of 

the Parties: As, if Land is ſettled in Truft (if A. ſecures 500 J. to 

his youngeſt Son) to be conveyed after ſuch Security to A. and his Heirs; 

and if A. does not ſecure it, Sc. to B. and his Heirs : A. does not make 

the Security; this Condition precedent ſhall be conſtrued and regarded in 

the Natute of a Penalty, and therefore the Conveyance to B. ſhall be ſub- 
ject to the 500 J. for the Portion of the Youngeſt Son. R. Ca. Cb. go. 

If an Executor gives a Recognizance, with a Condition abſolute for the 
Payment of 10,000 /. to an Orphan, and afterwards the Eſtate of the 
12 falls ſhort; he ſhall be relieved, and the Condition ſhall be qualified 
and conformed to the Intent and Equity of the Caſe. R. Ca. Ch. 191. 

If a Man deviſes Land to his Daughter, with a Proviſo, that if his Son 
pays to her 50 J. he ſhall have the Land; thig, ſhall be a Condition, and 
| tho! the Son does not pay at the Day, upon which the Daughter ſells it, the 


Son upon Payment afterwards ſhall be relieved 0 the Vendee. R. 


* Ch. I, 


(2 Q. 2.) Breach « a nn 
If a Condition is literally broken, yet if the Intent and Subſtance of the 


When aided,if Condition be performed, it 1s ſufficient ; as, if an Eſtate is deviſed to A, 


the Intent be 


performed. 


upon Condition that his Father ſettles two Thirds of his Eſtate upon A. and 
the Heirs Males of his Body; if the Father deviſes to him for Life, and 
afterwards to his firſt and other Sons in Tail Male, it is ſufficient ; for it 1s 
purſuant to the Intent, R. 1 Yer. 83. 
So, if a Condition is that the Leſſee do not make an Under-Leaſe for 
more than 3 Vears, except to his Wife or Children, without the Con- 
ſent of the Leſſor, and the Executor of the Leſſee ſells the Leaſe for the 


Payment of Debts; the Breach of the Condition ſhall be bars, for the 


(2 Q. 3.) 


Term was ſubject to Debts. X. 1 G. R. 170. 


If a Condition be broken, yet it ſhall afterwards be relieved, when it may 


o hen it hall he afterwards performed: As, if 500 J. is deviſed to A. if his F ather re- 
e relieved, 


leaſes his Right to Goods, and if he refuſes, then the 500 /. ſhall go to the 
Executors of the Teſtator; the Father refuſes to make the Releaſe; yet 
upon a Bill againſt the Father and the Executors, A. ſhall be relieved ; for 
the Father may afterwards make a Releaſe. R. 2 Vent. 352. 


Tho” it was deviſed over to the Executors ; for that was no more than 


the Law implied. 2 Vent. 3 52. 


So, if a Man deviſes Land to A. upon Condition that A pays N per 
Ann. to his Heir, for 20 Years : If A. does not pay at the Day, by which 


the Heir enters, A. ſhall be relieved ; for when a Recompence can be made 
by Intereſt for the Non-payment, Relief ſhall be given. R. 1 Sal. I 50. 


Ca 4 BY 80, 


15 


LI 
e 


A 


— 


| Liens GEL; 7 2. — 
1000 J. per Ann. till 300 J. is paid. R. 2 Ver. N * 


3 | Day of Payment. 2 Ver. 594. 


C H A N C E R * 


80, if the Condition is, that he ſhall pay Debts and Legacies, nd the 
| Heir enters for Non-payment. 1 Ch. R. 161. 


If a Condition in a Leaſe is, that the Leaſe ſhall be void on Non=pay= 
ment of the Rent and Non-performance of the Covenants z and the Leſſor 
recovers for not repairing the Houſe ; the Leſſee ſhall be aided upon Pay- 
ment of the Damage, which the Leſſor ſuſtained by the want of —— 
R. Eg. Ca. 91. * * 2d Part of 
| 2 Med. Ca. 


So, when a Compenſation can be afterwards made ; as, if the Condition * Q4) 


is for Payment of Money at ſuch a Day, and it is not paid at the Day. 2 ge pre 
3 Ca. Ch. 135. 1 Ver. 83. 


made. 
Tho' the Condition is annexed to a voluntary Sentlement, or Deviſe. Vide Poſts 


= 6 Ch, 144. 2 Q 9.) We £-7+ eu. 


If a Deviſe is made with a Declaration that the Deviſee, being evicted —_ > 


. S .. en,. 
ſhall have ſuch Land; the Deviſee being evicted of Part, hall have a Com- ,>2 2-3. eee, 


peofation pro tanto. 1 Ver. 270. Eq. Abr. 106. 


, . 
Tho' there is a Deviſe over, upon Failure of Payment within 6 Months, 7 eee e e 


to another; yet the Time for Payment may be enlarged. 2 Ver. 222. . 4 
So, if the Deviſe is to A. upon Condition that he pays 100 J. to every r ee 4 4 


4 q — — 
one of the Deviſor's Daughters within 6 Months; if the Monies are not . e e CS 
* at the Day, the Deviſee, tho it is a voluntary Gift, ſhall be aided— ec AZ a0, 
K 2 Fe. 200, - 


Vs Ca tt bara oof 
Or, upon Condition, that he pays to his Daughter, who is alſo his ler a 


$94. AE 
And, tho' the Daughter enters for Non-payment, and ſells the Land, 2 4. 


the Deviſee ſhall be aided againſt the-Vendee ; for the Condition was in the _— —— 3 — 
Nature of a Security for Payment. Eq. Abr. 106. . 3 e 
So, if the Condition be that, upon Payment of a Portion to a Daughter 2 4 » ; 
by A. the Land ſhall go to A. and his Heirs, and A. dies before the Day 5 : 
of Payment; his Heir upon Payment ſhall have the Land. R. Eg. Abr. 107. — .. 
If the Condition be, that if the Father does not releaſe to the Executor, . _ 
the Legacy to his Son ſhall be void; if the Father refuſes to releaſe, at firſt, Mu 


but afterwards does releaſe, the Son ſhall be aided. Eg. Abr. 108. 
2 Vent. 352. 


But a Deviſee ſhall not be aided, without paying all Intereſt from the 


Without Deduction for Taxes, tho' directed to be ”_ by the Deviſce 
out of his Eſtate. 2 Ver. 595. 


So, if the Condition is broken by the Fraud or Practice of him, who 3 
is to have the Advantage of it. N. 1 Rob. 374: . 3 5. D. 3 Ca. Ch. 134. Brea 


was procured 
by Fraud. 
If a Condition | is added only in mom, as, if a Sas is given to a (2 Q.6.) 


= Woman, 1. Condition, = ſhe does not marry without the Conſent !: If the Condi- 


of ſuch a Perſon, without a Limitation over; if ſhe marries without the Tease. 
Conſent, yet ſhe ſhall be relieved. R. Ca. Ch. 22, R. 1 Cb. R. 121, R. Vide Pef, 


2 Ver. 293, 4. R. Skin. 286. Eg. Abr. 110. . 
So, if Land is deviſed upon Condition, that ſhe ſhall not marry. D. 
3 Ca. Ch.135. Vide Comyns's Rep. 729. Skin, 286. 


So, if 200 J. are deviſed, if ſhe behave herſelf dutifully to ber Mather ; it 


Ix — paid, tho' ſhe marries without the Con ſent of the Mother. . 1 Ch. 
. 


But if the Portion or Land is deviſed over to paid Fea if he. marries 
without Conſent ; ſhe ſhall not be relieved upon a Marriage without that 
Conſent. R, c. G- 7 K. Ca. Ch, 142. 1 Vent. 199. Fry and Porter. 


T 
' \ $Upon an Appeal from a Decree of the Maſter of the Rolls to the Contrary. 
(JI Med. 300, Cc. 2 Ver. 87, 357, 452. Vide Poſt, (3 Z. 5, &c.) : 
So, if the Marriage be a Condition precedent to the veſting of the Eſtate, 
KR. 3 Ca. Ch. 130. Vide Pet, (2 Q. 8.) 3 | 
AR - Yet a Deviſe to a Woman upon Condition, that ſhe does not marry 
* without the Conſent of A. and B. and if ſhe does, to ſuch Perſons as 4 
(and B. ſhall nominate, otherwiſe to A. and B. themſelves ; if ſhe marries 
* 


without Conſent, the Portion ſhall not go to the Truſtees. R. Ca. Ch. 58; 


be only in Terrorem. | | 
n So, a Deviſe to Daughters, and, if they marry without the Conſent of 
iche Executors, over to others: If the Daughters arrive at full Age, they 
| } ſhall have their Portions ; for it ſhall not be intended that they are to be re. 
ftrained to the Conſent of the Executors, but only whilſt under Age. R. 
in Canc. int. Lloyd and Hughes, T. 2 Jac. 2. Semb. cont. 2 Ver. 452. 

If a Woman releaſes her Portion charged upon Land by her Grandfather, 
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to take Care of her Portion, and afterwards deviſes, that the Portion ſhall 
be paid, if ſhe marries with the Conſent of his Executor, otherwiſe he 
gives her only the Intereſt thereof for her Life ; tho' ſhe marries without the 
Content. all the Portion ſhall be paid; for it was a Debt to her from her 
g Father. R. Ch. R. 145. . 


If a Deviſe is to a Daughter, and if ſhe does not marry with the Conſent 


XK 


=—— 


. 


Na 
i \ 


a 


of the Executors, to the Daughters of one of the Executors; if A. makes 
his Addreſſes to the Daughter, with the Privity of the Executors, and af. 
terwards marries her, he ſhall have the Portion, tho' there was no expreſ 
N eee $50. © - 5 
\ So, if a Deviſe is to A. upon Condition, that he does not diſpute his 


2 5 


— 


0 


Ne Will ; it will not be a Breach, if there is a probable Ground of Conteſt. 
R. 2 Ver. 91. 3 


21, or Marriage; but if ſhe marries without the Conſent of her Mother 
during her Life, (who was her Guardian), Part thereof to go to the Pay- 
ment of his Debts : After the Age of 21, a Marriage without that Conſent 
does not forfeit any Part of the Portion. R. Eg. R. 26. Reverſed Temp. 
G. 2. Vide Comyns's Rep. 726. + Sens 


ir (2 Go) If a Condition is broken only in Circumſtances, but the Subſtance is per- 
| ken only in formed; as, if the Condition be, that the Party ſhall not do a Thing, with- 
Circuw- out Conſent in Writing, and there be a Conſent without Writing. Ca. Ch. 
TT e 
poſble by the If an Eſtate is deviſed upon Condition, that the Deviſee ſhall convey two 
4 Gn. ps to A. and if he does not, deviſed over to another; if he does not 
convey exactly two Parts, but tantamount in Value, it is ſufficient. R. Ca. 
Ch. 131. ah | 
So, if a Condition ſubſequent becomes impoſſible by the Act of God. 
D. 3 Ca. Ch. 135. Vide 1 Ver. 83. — Lara 


: (2Q.8.) But if the Eſtate is limited -upg ondition precedent, the Breach. 
. z When it hall generally ſhall not be reliev@. R. . 130, 135. D. 1 Ver. 83. 

— As if an Eſtate is deviſed Sa. if ſhe marries to ſuch a one, otherwiſe to 
0 Where the B. If ſhe does not marry Mee Perſon, the Eſtate does not veſt, and 


Ni Condition is ſhe ſhall not be relieved. R. . Ch. 1 30. 2 Ver. 338, 9. 
Frecedent. Yet where the Condition precedent is not performed, but there was no 
Default in the hers 4 who omits the Performance, Chancery will give Re- 
e 


lief; as, if a Dey 
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ö N ſeems as if the Deviſe to Perſons, who are to conſent, ſhews the Intent ta 


If a Man charges Land with a Portion for his Daughter, at the Age of | ; | 
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Heir at Law intermarries with B. within 3 Vears, then to her and the 
Heirs of her Body: If the Marriage was omitted by the Default of B. 
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Chancery will relieve. R. Conf. in Chancery, but the Decree was reverſed in 
_ Parliament, 1 Sal. 232. | 


If a Man deviſe that, if his Daughters releaſe to his Heir ſuch and ſuch 


Lands, he gives them ſuch and ſuch Portions; and one of the Daughters 


dies before the Releaſe, the Reſt ſhall be relieved ; for ſuch a Breach may 
be compenſated. Semb, 1 Ver. 222, 3. | 


If the Deviſe be, that if A. ſecures 500 J. to his Daughters, the Truſtees 


| ſhall convey to A. and his Heirs; if A. dies before the 500 J. is ſecured, if 


it is afterwards ſecured, the Truſtees ought to convey. Ca. Ch. 89. Eg. 


Abr. 107. 


| So, Equity does not relieve for a Condition broken, where there is no (2 Q. 90 
proper Meaſure for Recompence: As, if the Condition is, that a Leaſe 9 
ſhall be void, if the Leſſee aſſigns without Licence. R. Eg. Ca. 113. 


cannot be 


So, tho' the Condition is ſubſequent, there ſhall be no Relief, if there made. 


* 2d Part of 
cannot be a Compenſation for it. Eg. Abr. 108. „ 


So, if a Leſſor enters for a Condition broken, and recovers in Ejectment, (2 Q. 10.) 
and offers to take his Arrears of Rent and Coſts, which A. the Aſſignee of If che Relief 


. ; is not prayed 
the Leaſe refuſes, for which Reaſon the Leſſor demiſes to another: A. in convenient. 


ſhall not afterwards be relieved, againſt the Breach of the Condition, in Time. 


Equity. R. 1 Per. 450. 


So, if the Condition is that by Non-payment, the Eſtate ſhall ceaſe both 
in Law and Equity ; if the Party does not pay at the Day, he ſhall not be 
relieved, it being a voluntary Settlement. 1 Yer. 456, 7. Cont. 2 Ver. 
„ i 

If a Deviſe is to the eldeſt Daughter, upon Condition, that if ſhe does 
not pay ſo much to the other Daughters within 6 Months, it ſhall go over 
to the ſecond Daughter, upon the ſame Condition, and if ſhe does not pay, 
to the third, &c. After 6 Months the eldeſt Daughter ſhall not be relieved. 
Dub. 2 Ver. 166. Vide 2 Ver. 222. Conta. . 

So, if a Deviſe is to the eldeſt Son by a ſecond Wife in Tail, and if he 
dies without Iſſue, to the eldeſt Son by a former Wife, upon Condition 
that he pays 1000 J. to the Daughters by the ſecond Wife; the Tenant in 
Tail ſuffers a Recovery of a Moiety, and then dies without Iflue ; the eldeſt 


Son by the firſt Wife ſhall not have the Land, without Payment of the 
whole 1000 J. Eg. Ar. 106. 2 Ver. 3 


But a Deviſe to 3 Daughters, upon Condition, that they releaſe all their 
Share to the Eſtate of the Teſtator, ſhall be conſtrued diſtributively; and 
each of the Daughters releaſing ſhall have her Legacy. Eg. Abr. 106. 
2 Ver. 478. ; 3 1 


(a2 R) Confirmation, 


FT: Tenant for Life makes Building-Leaſes, for the Advantage of the 


Eſtate, to which the Remainder Man conſents by Paro; he ſhall be 


decreed to make a Confirmation, after the Death of the Tenant for Life. 
R. 2 Ca. Ch. 28. „ 0 


Vide Confirmation. | — 


Vor. II. EA K R (2 8) Contrf- 


by 
1 
? * Ark 
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(28) Contribution, 


Vide Awe, IF a Charge is upon a Manor, &c. and the Whole is levied upon one 
(81) Tenant ; the Court will make all liable to make Contribution. 
As Perſons, who purchaſe Part of a Manor ſubje& to a Charge. R. 
Hard. 131. | 
So, if one Surety pays the whole Debt, Chancery will make the other 
contributory for his Proportion. Ch. R. 203. Vide Poſt, (4 D. 6.) 
If there is Judgment in Debt againſt the Sheriffs of London, for an Eſcape, 
and one pays the whole Money ; he ſhall have Contribution againſt the 
other Sheriff, and, if he is dead, againſt his Executor. Dub. Hard. 164. 
But the antient Tenants or Copyholders of a Manor are not liable to a 
Contribution towards a Bridge-Wall, to which the Manor is charged. R. 
Hard. 131. | EE 
Tho' 1 Copyholders are enfranchiſed of late Years ; for that only Wn 
varies the Tenure. Hard. 131. Fe 1 
e., . ee, 227. / u. 745. H, AM A ge = 
a.. Ar e Con ES Cute i. Sou Cu Car. vr . A. 
. Lz T) Conveyance. 


(2 T. I.) When aided. | 
s 1 1. CHAN CERY will aid a Miſtake in a Conveyance or other Deed 3 as if 


8 
3 e 


When there is in a Leaſe, &c. by a Corporation, the Body Politick is miſnamed. 
_ 41 m So, if the Name of the Leſſor, or of the Leſſee is omitted, or miſtaken, 
Vide Poft, So, if Land in A. in the Tenure of John D. where it was intended 


(2 T. 6.) Ralph D. is conveyed; and John D. holds nothing there; it ſhall be aided, 
Dub. 2 Ca. Ch. 43. 9228 e OE | = 
If a Farm called Haſledon is conveyed as lying in A. when it lies in J. 
and B. and the Party hath declared that he had conveyed ſuch a Farm; it 
ſhall be ſo decreed. R. 2 Ca. Ch. 68. To = | 
So, if in the Conveyance of an Inheritance, the Word, Hezrs, is omitted. 


{2 T. 2.) So, if Part of the Land intended to be conveyed is omitted. 
Ts Pen of As, if the Deed conveys only one Meſſuage, with the Appurtenances; 
omitted in the Other Lands, demiſed with the Meſſuage, and occupied under the ſame 


Mp Deed. Leaſe, at the ſame Rent, and intended to be purchaſed, ſhall be compriſed. f ; | 


(2 T. z.) So, if more Land is inſerted, than was intended to be conveyed ; as, if a 
wid wp n Copyhold is eſcheated, and afterwards the Manor is conveyed by Words 
vas intended, ſufficient to paſs that Copyhold, but it was not inſerted in the Particular, 
4 Pof, nor intended to be granted in Demeſne; the Vendor ſhall have a Decree to 
(+2) hold it by Copy of the Purchaſer. R. 2 Vent. 345. * Zo 
So, if more Land is inſerted in a Fine than was intended to be compriſed. 
So, where a Covenant is general, that the Party is ſeiſed, when the In- 


tent was that he ſhould covenant only againſt his own Act. R. Ca. Ch. 15. 


(2 T. 4) So, if a Conveyance is loſt, Chancery will inforce a new Aſſurance. 


8 __ the So, where a Conveyance was pretended but not proved, but the Guardian | 
1 of the Defendant articled for the Enjoyment, and gave Poſſeſſion to the c 


Plaintiff, the Court decreed for the Plaintiff, Ca. Ch, 48. 
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80 Chancery aids a defective Conveyance ; as where, upon a Feoffment, 1 
Livery is omitted. Ca. Ch. 240. 55 
If a Bargain and Sale is not enrolled. 1 Ch. R. E. of Oxford. 10. is defodiive. 
If to a Grant of a Reverſion, there is no Attornment. . 
If a Copyhold is ſurrendered by way of Mortgage for Money, and the 
Surrender is not preſented. R. Ca. Ch. 171. | 


Or, if there is a Defect in the Surrender. 1 Ch. R. 108. 


If a Leaſe is made to A. and B. and their Heirs abend. for 99 Years, 
where it was for Payment of Debts. R. Ca. Ch. 249. Vide Pogfl, 


(A4 W. 14.) 


So, where no Surrender appears to a Copyhold, after a Poſſeſſion of 
40 Years. R. 1 Ver. 195. 2 Ca. Ch. 150. 

If no Livery appears to a Leaſe for Life, after a Poſſeſſion for 25 Years. 
R. 1 Ver. 196. | 

If Livery is wanted to a Feoffment by Tenant in Tail, which makes a 
Diſcontinuance. Ca. Ch. 240. 

If A. revokes a prior Settlement, and covenants to ſtand ſeiſed for the 


= ->Bendfit of his Sem upon his Marriage, but the Words, Shall fland and be 
. are omitted. R. 1 Ch. R. 1656. 3 5 


If A. upon a Loan of Money gives a Letter of Attorny to confeſs Judg- 
ment in Ejectment for ſuch and ſuch Lands. R. 2 Ver. 151. 


So, if a Man upon his Marriage ſettles an Eſtate for the Jointure of his (2 T. 6.) 
Wife, in the ſame Manner as if he had the Inheritance; and afterwards — 
the Inheritance is evicted, and it appears that the Huſband had only a Term ( T. 2 
for Years; the Wife ſhall have the Term for her Life. R. Ca. Ch. 47. 

If a Bond is made in the Penalty of 40 J. for the Payment of 200 /. it 
ſhall be aided ; for it was a Miſtake, R. 2 Ca. Ch. 22 5. | | 

So, if the Huſband having a Term conveys it to his Wife and her Heirs 
by Leaſe and Releaſe, in Conſideration of a Bond cancelled, which was 
given for the making of a Jointure for the Wife ; and the Wife deviſes it, 
and dies: The Huſband ſhall aſſign the Term to the Deviſee. R. Eg. Ca. 


143. 


If a defective Conveyance is aided, it ſhall be diſcharged of meſue Incum- (2T. 7) 


þ = brances by the Party; as, if a Mortgage wants Livery, and thereupon the If it aided, 


f x it ſhall be i 
Heir confeſſes Judgments to another; the Mortgagee ſhall be relieved, and n 


diſcharged from the Judgments. R. Ch. R. 29. Plight, as it 

A Leaſe not being made purſuant to an Agreement, if the Leſſor after- . 
wards ſettles the Reverſion in ſuch Manner, that the Covenants of a former been right in 
Leaſe may be performed on the Part of the Leſſor, if the Leſſee performs initio. 
his Part, Equity will aſſiſt him to detain Poſſeſſion, as if the prior Leaſe 
had Continuance. R. Eg. Ca. 5g, * 


* 2d Part of 
2 Mod. Ca. 


| (2 T. 8.) When a Conveyance ſhall not be aided, 


But if Tenant in Tail bargain and fell his Land, Chancery will not de- ride Pop, 


cree a Fine or Recovery, tho' the Vendor had Power to levy them. Dic. (4 S. 2.) 
2 Vent. 3 50. | 


So, a Conveyance ſhall not be helped upon a ſubſequent Communication. - 
2 Ch. R. 107. | | 


Nor a Defect in Articles, after a Conveyance executed. R. 2 Ch. R. 107. 


1 
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| 0 T 9 Y So, if a voluntary Conveyance is JefeQive, Chancery will not aid it, 


wy. 2 Vi 365. Semb. Ca. Ch. 47. 1 Ver. 456. 1Ch.R. 147, 8. 
der 25 So, if A. covenants to make a Jointure of 500 J. per Ann, without ſay- 
2 c. 8. 


. ing of what Lands, and afterwards ſettles a Farm in A. of 50 J. per Ann, 
46. 7) and then makes a voluntary Settlement of 200 J. per Ann. it Part of the 
Farm lies in B. it ſhall not be decreed againſt the Heir, tho“ a Jointure 
was not ſettled to the Value agreed; for as to that E ſtate the Conveyance 
was voluntary. R. 2 Ca. Ch. 68. 
If a Man ſettles Lands in A. B. and C. upon himſelf for Life, and then 
to his Iſſue, and for Default thereof to his Nephew H. the Lands in 4, 
and to his Nephew L. the Lands in B. and C. omitting one Farm; Equity 
will not ſupply the Omiſſion, tho' proved to be a Miſtake. R. 1 Ver. 38. 
Yet a Deviſee ſhall not be aided againſt a voluntary Settlement made with. 
out a Power of Revocation. 1 Ver. 100. | 
A fortiori if there be a voluntary Conveyance for the Proviſion of younger 

Children, it ſhall be aided. 2 Vent. 365. 1 Ver. 40, 132. 

So, a Lek ſhall be decreed to attend the Inheritance ſettled by a volun- 
tary Conveyance. 1 Ch. R. 37. 

So, if Articles upon Marriage are, that Money ſhall be veſted in a Pur- 
chaſe of Land to be ſettled upon the Huſband and Wife for Life, then to 
the Iſſue of their Bodies, then to the right Heirs of the Huſband ; he and 

his Wife die, and their Children die ; * Heir of the Huſband ſhall inforce 
the Settlement. Cont. per North, and afterwards decreed, 1 Ver. 298, 8, 471, 
4 F. 258. 
So a Woman, intitled to Dower, ſhall be aided againſt a defective Settle- 
ment, Surrender, or Execution of a Power. R. 2 P. V. 637. Vide Pijh, 
Zh) 
(3 So a Covenant, that a Limitation in Fee being by Miſtake wade to him 
and his Heirs, the Party will ſtand ſeiſed to the Uſe of his Wife and her 
Heirs, ſhall be decreed. 2 P. V. 464. 
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_— - .* Conſideration, 2 P. W. 467. 1 
B As, if a Father aſſigns a College-Leaſe to a Son, and covenants to renew, 

23 . 467. t. 


(2 T. 10.) So a defective 8 thall not be aided againſt hs, who has an 
| — 5 2 Eſtate upon a good Conſideration; as, if a Surrender of a Copyhold ſold or 
i. - 3 Gerry mortgaged 1s not preſented, but afterwards the Vendor ſurrenders it to the 
4 good Conſi- Uſe of his Will, and deviſes it to his Wife for Life, upon whom he had 


ger 3 greed to ſettle Tt upon their Marriage ; the Vendee ſhall not be relieved 


(2 C. 8.) againſt the Wife. R. Ca. Ch. 171. = 
If a Mortgage to A. is defective, it ſhall not be aided againſt him, who 2 b 
has a ſubſequent Mortgage by a good Aſſurance. Eg. Abr. 320. © | 


(2 T. 11.) When a Conveyance ſhall be avoided. 


So a fraudulent Conveyance ſhall be avoided in Equity ; as, if it be ob- 
tained by falſe Information. 3 Ca. Ch. 74. Vide Pot, (3 M. Tab I.) 
By Inſinuation of a Match to be obtained thereby. 1 Ver. 206, 

So, if there is a Suſpicion of an Impoſition : As, where a Woman le- 
vies a Fine of her Eſtate to the Uſe of B. and his Hojrs; but at the Time 
declares, that it is neceſſary for her to have a Truſtee, and by her Wil 
declares that ſhe had levied a Fine in Truſt for herſelf, and deviſes the 
Eſtate to C. and his Heirs, ſubje& to the Payment of Debts, and B. gave 
no Conſideration, he ſhall be decreed to convey to C. K. 2 Ver. 307. 


+ ; | NY 1 


Vide Ante, 
rern 


rn 


If an Infant has the Truſt of an Eſtate, and A. enters and levies a Fine, 
and 5 Years paſs ; tho” the Infant is barred by the Fine and Non-claim at 
Law, becauſe the Truſtees were of full Age, yet the Fine ſhall be avoided 
in Equity, by a Bill brought within 5 Years after the Infant's full Age. 
2 Ver. 369. | 
4 If one . obtains an Aſſignment of the Part of the other for 20 1. 
Conſideration, and upon a falſe Suggeſtion, that a large Fine was to be paid 
for the Admiſſion to the Eſtate, when the Eſtate was of 200 J. per Ann. 
Value, and only a ſmall Fine due; ſuch Aſſignment ſhall be avoided. R. 
Eg. Ca. 8 5. * oe * 2d Part of 
And a Conveyance obtained by Fraud or Impoſition ſhall be avoided, tho“ A ca. 


129 


= it is confirmed by Fine and ſeveral Approbations of the Party. 1 Ver. 206. 


So a Conveyance by the King's Patent may be avoided by Bill in 
Equity for Deceit, or Impoſition on the King. R. 1 Ver. 277, 387, 390. 


(2 T. 12.) When not. 


But it is not ſufficient to avoid a Conveyance, that it was obtained upon ,(2 T- 7) 
| . . . . o' made 
falſe Inſinuations; as, if a Man falſly perſuades another that his Son is dead, upon a falſe 


| pon a f 
and thereby obtains a Deviſe of the Eſtate to himſelf. Vide Poſt, (3 A. 2.) Suggeſtion. 


If a Man under an Arreſt is concealed, and denied to his Relations, and 
perſuaded to make a Deviſe of his Eſtate to a Stranger. R. 3 Ca. Ch. 61, 
94, 103. FR 


So it is no Reaſon for avoiding a Settlement, that it became unreaſon- (2 T. 13.) 
able by Matter ex poſt Fafo; as, a Marriage Settlement, which ſettles a oo OW. 
Jointure equivalent to a Portion, and a Security to repay the Portion alſo, if ſonable by 
the Huſband dies without Iflue, ſhall not be avoided, if the Huſband dies Matter ex pet 


without Iſſue within a Week. R. in Chancery, and confirmed in Parliament. Hic. 
Ca. Parl. 21. 


If a Man for 3 50 J. gives Security by Mortgage of a Reverſion, after two 
Lives, for 700 J. to be paid when the two Lives fall; he ſhall not be re- 
lieved, tho' the Lives fall within two Years. 1 Ver. 141. © 
But if an Apprentice is turned away before the Time for which he ought 
do ſerve, tho' occaſioned by his Negligence, the Maſter ſhall refund Part of 
RS the Money. R. 2 Ver. 64. _ 3 
If there is an Agreement for the Purchaſe of a Houſe, which is con- 


ſumed by Fire before the Conveyance of it, the Purchaſer ſhall be aided. 
2 P. W. 220, „ > 


Vide Ante, (2 C. .) 


So a Conveyance ſhall not be avoided, becauſe it was made or executed (2 T. 14.) 
by Surprize ; as, that it was not read by the Party, or to him ; except where heat * 
it otherwiſe appears to be contrary to his Intention. R. Ca. Ch. 56, 59, 76. ſmall Miſtake 

If there are many Miſrecitals. 3 Ca. Ch. 56, 59, 76. is alledged. 

If the Counſel was negligent, or unſkilful. 3 Ca. Ch. 56, 76. 

If there was no Counterpart. 4 Ca. Ch. 83. 


_- the Truſtees mentioned in the Deed have no Notice of it. 3 Ca. 
3 


If a Recital is repugnant to the Deed. Per Holt Ch, FJ. 3 Ca. Ch. 101. 
Or any Part material, to that which is immaterial. 3 Ca. Ch. 101. 


* 


So it ſhall not be avoided after 20 Years, upon Pretence that the Perſon, (2 T. 15:) 
who conveyed was non compos. 1 Ch. R. 40. 222 


Acquieſcence. 


Vor. II. 5 LI % 


(2 T. 16.) 


At the Re- 
queſt of him 
who has only 
a voluntary 


| | Conveyance. 
1 | | Jide Ante, 


2 T. 9.) 


2 Mod. Ca. 


| frſt ſhall not be aided. R. Eg. R. 8. 


Een. 


80 it ſhall not be avoided by him, who claims by a ſubſequent voluntary 


Settlement, tho' the firſt Conveyance was alſo voluntary. 


As, if the Manor of L. is ſettled to pay 100 J. per Ann. to a Younger 
Son, and the Reſidue to the Elder ; and afterwards the Father, having the 
Settlement in his Cuſtody, ſettles the fame Manor upon the Younger Son 


(2 C. 8.— and his firſt and other Sons in Tail, and ſettles Lands of greater Value upon 


his Eldeſt Son; Equity will not avoid the prior Settlement of the Manor. 
R. 2 Ver. 475. 1 | 7 | i 

If A. having by a voluntary Settlement given an Eſtate to B. without 2 
Power of Revocation, afterwards deviſes it to D. the Deviſee ſhall not 
avoid the prior Settlement; for he alſo claims by a voluntary Act. Eg. Ar. 


23. I Ver. 100. Vide Ante, (2 T. .) 


So, if A. upon his Marriage makes an extravagant and unreaſonable Set. 


tlement, if no Circumvention or Incapacity appears, it ſhall not be avoided 
by thoſe, who claim by a ſubſequent Marriage Settlement. Semb. Eg. Ca, 
* 2d Part of 80. pri Hs 


(2 V) Copyhold, 
0 O a Bill lies for the Severance of Copyhold and Freehold Lands inter- 


mixed. | 

So, to aſcertain the Cuſtoms of a Manor. Ch. R. 114. 

So, to aſſign Timber to a Copyholder, Eſtovers, &c. 

So, for the Surrender of a Copyhold, purſuant to an Agreement with x 
Purchaſer, where the Copyholder refuſes to perform, or dies before Per-. 
formance. : dt = 

Tho! it be a Copyhold for Lives, as well as in Fee; where the Copy- . 
holder hath the ſole Power to ſurrender, tho' by his Death, it veſts by i 
Cuſtom in another Nominee. 1 Ch. R. 274, "2 

So, to ſupply a Surrender for Payment of Debts, or Proviſion for a Wife 
or Younger Children. 2 P. V. 490. Vide Copybold, (P. 2.) 

So a Surrender is not neceſſary, where A. has only the Truſt of a Copy- 
hold in Tail. R. 2 Ver. 58 5. . , fl EEG, Hit, c2-tS 
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So, if a Surrender is not preſented in tm Time required by the Cuſtom 


it ſhall be aided in Equity. 2 Ver. 564, 60g. Eg. Abr. 122. Vide Cu- 


bold, (P. 2.) 


Tho” the Surrenderor afterwards becomes a Bankrupt, it ſhall be aided 


-againſt the Creditors of the Bankrupt. R. 2 Yer. 565. Eg. Abr. 312. 


. 
35 it ſhall be aided againſt a Purchaſer with Notice. R. 2 Ver. 609. 
So, if a Mortgage is made of Lands, Part Freehold and Part Copyhold, 


and the Mortgagor dies before a Surrender made; the Heir ſhall be decreed 
to ſurrender the Copyhold. R. Ch. R. 272, 331. 


But where the Land of the Defendant is not intermixed, but lies intirely 
together; there ſhall not be a Commiſſion for Severance, or Diſtinguiſh- 
ment. 5 5 . 

So, if a Copyhold is deviſed to the Eldeſt Son, being of the Nature of 
Borougb-Engliſb, and Houſes in London to the Youngeſt Son, but there is 
no Surrender, and the Houſes before the Entry of the Youngeſt Son are 
burnt z the Defect of a Surrender ſhall not be ſupplied. R. 2 Yer. 265. 

* So, if a Surrender is made upon Condition to be returned, if the Sur- 
renderor recovers; and afterwards he makes a Surrender of Part only to 
the ſame Uſes, and defires to have the firſt again, which is refuſed ; the 


4 So, 


C 

So, if a Farm is mortgaged with all the Lands therewith occupied, 
and a Copyhold is occupied with the Farm, but not deſcribed in the Mort- 
gage, nor a Covenant therein to make a Surrender: A Surrender ſhall not 
de decreed, if the Farm without the Copyhold is ſufficient. R. Eg. R. 14. 

So, if a Surrender to the Uſe of a Will was intended, but not accepted, 
it ſhall not be aided againſt "the Heir, if he did not prevent the Surrender. 2 
1 P. V. 354. 

If by 8 Settlement Land is limited to the Huſband and Wife 
for Life, afterwards to the firſt, ſecond and other Sons in Tail Male, and 
for Default of Iſſue Male, for Years to a Truſtee for the raiſing of 
= Portions for the Daughters of that Marriage; and there is a Covenant that a 
= Copyhold Eſtate ſhall be ſurrendred to the ſame Uſes : The Copyhold ſhall 
be ſubject to the Payment of the Portions, if the Freehold is not ſufficient ; 
tho' by the Cuſtom of the Manor it cannot be ſurrendred ſo as that a Term 
can be limited for Default of Iſſue Male. R. 2 Ver. 321. 

If by a Marriage Settlement a Copyhold is agreed to be ſurreadred t 
the ſame Uſes with a Freehold, and a Surrender 1s made to different L ges 
the Surrender ſhall be vacated, and the Copyhold ſhall be ſubject to the 
fame Uſes with the Freehold. R. Ch. R. 2 54, 5. 
=__ So, if by Cuſtom of a Manor the Wife 1 A. intitled to her Free Bench, and 
=__ a Copyhold i is ſurrendred to a Truſtee, in Tynſt for the Huſband in Fee, the 
Wite ſhall be aided in Equity for hex Free Bench. 2 P. W. 644. > 

So, if a Quit-Rent is paid for 20 Years by a Copyholder to the Lord of 
the Manor of B; it ſhall be decreed to him, tho' it appears, and is ad- 
mitted, that this Copyhold was antiently held of the Manor of C; for a 
Grant of the Freehold of this Copyhold ſhall be preſumed. R. 2 Ver. 517. 

80 Chancery will relieve againſt a Forfeiture by Waſte not deſigned, 
Neglect of Suit, &c. Vide Copybold, (M. 3 

Or, againſt other involuntary Forkimie. Vide Copybold, . MN. 


(2 W) Colts. 
When they ſhall be given, and when not. 


2 BY the St. 17 R. 2. 6. the Chancellor, after Suggeſtions are ound untrue, 
= 1 ſhall have Power to award Damages after his Diſcretion to him, who is 


= unduly travailed. 


And therefore, if a Bill is diſmiſſed upon the Hearing of the Cauſe, the 
= Dcfendant ſhall have Cots. 


ni the Diſmiſſion is, when the Hearing is upon Bill and Anſwer, We 
=— Coſts of the Defendant are aſcertained at 405. 

iI the Diſmiſſion is General, yet Coſts ſhall be hens. 
So, if a Bill be for Relief againſt the Penalty of a Bond, and it is decreed 


upon Payment of Coſts, generally; this imports Coſts at Law, and in 


= Equity. 3 Ch. R. 5. 

50, if the Plaintiff hath Relief from a tortious Procedure in an inferior 
» Court; he ſhall have his Coſts there, and here. Ch. R. 473. 
fa Woman Plaintiff marries, whereby the Suit abates, and the Huſ- 
band and Wife revive; ſhe ſhall have Coſts of the whole Suit, except of 
the Bill of Revivor. 1 Ver. 318. 

So every Truſtee ſhall have his Coſts. 


= And if his Coſts are not taxed at the whole of his Expence, they tall. 
be allowed out of the Truſt, upon his Account. R. 2 Ca. Ch. 138. 


So, 
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be given. 


So, if a Bill is brou ght 57 an n Heir, to avoid the Deriſe of his Father, 


againſt a Deviſee, and he does not prevail, but is left to Law ; he ſhall 
pay Coſts. 1 P. V. 558. 


So, if a Legatee or Creditor, not a Party to the Suit, comes to prove a 


Debt or Legacy before a Maſter, he ſhall have Coſts ; for it is for the Eaſe 


of the Eſtate. 2 P. W. 27. 
So, where a Solicitor carried on a Cauſe in the Name of the Plaintiff, he 


was charged with the Coſts. Ca. Ch. 71. 

So, if a Cauſe miſcarries, by the groſs Neglect of the Attorny, or hi; 
Solicitor. 1 P. IV. 593. 

But the Court has Power, upon the Circumſtances of the Caſe, to abate 
or diſcharge Damages and Coſts. Ca. Ch. 106. 

And therefore, where a Borrower paid Money, to a Scrivence intruſted 


to make a Loan of the Money, without taking up the Security; tho' the 


Payment was not allowed, yet he was not charged with Intereſt or Coſts, 
Ca. Ch, 4, ; # $ FRE 

If a Loan is made to an Heir, &c. upon an Agreement to pay 1000/, 
for every 100 J. if his Uncle dies, without Iflue, in his Life-time ; there 
ſhall be a Decree with Intereſt, but without Coſts. 2 Ver. 122. 

If a Bill of Revivor is diſmiſſed with Colts, no Coſts of the firſt Bill ſhall 
3 Ch. R. 65. 

If a Proteſtant next of Kin has a Decree for the Profits of Lands belong- 
ing to — he ſhall not have Coſts, for a Caſe ſo hard. Eg. Cu, 


nad Part of 146, 


2 Mod. Ca. 


band and Wife without a Fine, it ſhall be without Coſts, 


If a "Bill 18 brought for an Account apainſt a Truſtee, who anſwers 
_ readily and honeſtly ; he ſhall pay Intereſt for the Sum due from the Time 
of the Liquidation of the Account, but not Coſts ; otherwiſe, if he con- 
troverts the Account. Pr. Cha. 254. Vide Eg. Abr. 12 5. 


Ia Defendant claims 800 J. to be due, and there is only 130 1. due upon 


Account tho he has a Decree, he ſhall not have Coſts. 1 P. V. 477. 

So, where the Plaintiff has probable Cauſe, tho the Bill was diſmiſſed, 
he ſhall not pay Coſts. 2 Ca. Ch. 10. 

So, if a Bill of Revivor is brought againſt the Heir and Executor, Coſts 
ſhall be given only for the Proceedings upon the Bill of Revivor. 1 Ver. 318. 

If a Defendant does not demur, where he might have an Advantage 
upon a Demurrer, he ſhall not have Coſts. 1 Ver. 283. 

Tf a Bill in the Nature of an Interpleager is exhibited ; the Plaintif 
uſually has Coſts of the Defendant, who is in Fault. Ch. R. 2 57, 8. 

If a Bill for Forecloſure is diſmiſſed, where the Mortgage was by Hui- 
2 P. V. 128. 

So the Court does not uſually give Damages or Coſts in Caſes, where 
none are given at Law; as upon a Bill of Review ; for if a Judgment at 
Law is reverſed by Error, Reſtitution only is oranted, 1Ch.R. 231. 3 Ch. 


R. 15. 
So, an Executor, Truſtee, &c. does not uſually pay Coſts but out of the 
Truſt. Semb. Ch. R. 30. 


If A. be aided againſt an Executor upon a Bond to indemnify, the Exe- 
cutor ſhall not pay Coſts; for he ſhall not have Allowance of them upon 
Plene adminiſtravit. R. Hard. 7 7 

If A. files a Bill againſt Executors for a Bond to be cancelled, being 
ſatisfied ; and it appears ſatisfied within the Act of Oblivion; the Executors 
do not pay Coſts ; for their Plea was in Diſcharge, and tantamount to 1 
Demand by them, as Plaintiffs at Law. R. Hard. 378. 

A Releaſe of Coſts by the Plaintiff to one of the Defendants i is a Diſ- 


charge to all; except where the Defendant to whom the Releaſe is made, 
pong never 
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R 
| never was ſerved ad aud. Judicium, but was inſerted by Miſtake. R. 


d. 18 
225 as; Award of Coſts for or againſt the Plaintiff or the Defendant ſhall 
never be Cauſe for an Appeal, where the Merits of the Cauſe are againſt 


He Appellant, Ca. Parl. 16. 


— 


(2X) Covenant. 


(2 X. 1.) When it ſhall be performed. 


=_ C HANCERY will inforce a ſpecifick Performance of a Covenant ; as if 
S a Man covenants to make further Aſſurance. Ca. Ch. 252. V. ide Ante, 
(2 C. I.) Poſt, (3 Z. 1.) 

So, if a Man aſſigns Shares in the Exciſe to B. who covenants to in- 
demnify; the Court will inforce the Performance. Eg. Abr. 17. 

So, if there is a Covenant for further Aſſurance, and the Vendor, who 
at the Time of the Covenant had a defective Title, afterwards purchaſes : a 
good Title ; he ſhall be decreed to convey. Ca. Ch. 274. 

So, if A. B. and C. are Partners, and upon the Diſſolution of the ne- 
ſhip, A. takes his Share, and B. covenants to indemnify him againſt all 
Damages in reſpect of the Trade, and afterwards this Covenant 1s broken ; 
A. having Money of B. in his Hands, ſhall be enabled by the Court to re- 
tain it. Ca. Ch. 311, 312. 
If A. upon his Marriage with B. covenants to ſettle his Eſtate to their 
W Utſc, and afterwards upon the Iſſue of the Marriage, and afterwards to the 
= | Heirs of A. and B. covenants in like Manner : The Heir of A. by a former 
Venter ſhall compel the Heir of B. to make ſuch Settlement. R. Eg. Ca. 


third Part of all the Eſtate which he ſhall have from his Father ; he ſhall 
de compelled to do it. R. 2 P. . 192. 
= So, if Father and Son covenant to make a conveyance, and the Son! 18 


2 Ca. Ch. 53. 


I A. covenants to ſettle Loo J. 1 Ann. for a Jointure, and afterwards 
SS purchaſes Land of that Value, he ſhall be decreed to ſettle that Land. 
2 Jer. y. 


Tho' he deviſes the Land afterwands. withoat making the Settlement. 
and had no other Land of that Value. R. 2 Ver. oy. 


If A. covenants to transfer ſo much Stock in the Eaft-India Company on 
or before ſuch a Day; tho' the Value riſes before the Day, he tball be 
= obliged to transfer and account for all Dividends, and pay all Coſts in Law 
and Equity. 2 Ver. 394. 

I A. covenants, in Sans arrested of Affection, and to make a Reccn= 
= ciliation between his Nephew and his Father, to make a Settlement of his 


. u. 467. 
| (2 X. 2.) When not. 


£ But a Covenant to make a collateral Security of other Land ſhall not be 
| — R. Ca. Ch. 2 52. 28 1 


under Age; the Father ſhall be decreed to procure his Son to convey. R. 


Eſtate upon his — he ſhall be compelled to do it. Eg. Abr. 16, 


A 
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108. * 2d Part of 
If A. covenants, upon the Marriage of his Daughter to B. to ſettle a Mod. Ca, 


2 CHANCERY. 


A Covenant for other Aſſurance ſhall not be decreed in Specie, where 
the Agreement was with the Son during the Life of his Father. 1 Ver. 291, 

A Covenant ſhall not be decreed, where there hath been an Enjoyment 
againſt 1 it for 60 Years. R. 2 Ver. 127. 

So it ſhall not be decreed, where the Covenant is not certain, or there is 
not a mutual Remedy. 2 Ver. 4.16. 


So a voluntary Covenant ſhall not be extended, or decreed beyond the 


Letter of it. 2 Ver. 693. 


So a Covenant to make a Leaſe, which would be a Breach of Truſt, 


ſhall not be decreed. R. 2 Ver. 411. 
So, if a Term is aſſigned by way of Mortgage, the Aſſignee not being 
in Poſſeſſion ſhall not be decreed to a Specifick Performance of the Cove- 


nants, tho' liable at Law. R. 2 Ver. 275. 


(2 X. 3.) When it ſhall be avoided. 


PP x. ) If a Covenant is inſerted contrary to the Agreement of the Parties, the 
Miſtake,” * Covenantor ſhall be relieved. 

As, where a Man ſells Church Land in the Time of Rebellion, and 
covenants, that he is ſeiſed, where he intended to covenant only againſ 
hi p own Act. R. after a Verdict againſt the Covenantor. Ca. Cb. 15, 
Ch. R. go. 
| Tho his Counſel had aſſented to the Covenant, that he was ſeiſed, omit- 

ting (lawfully), which 1 is of no Effect. Ca. Cb. 16. 


2 i 80, if a Term is created for a foecial Purpoſe, and veſted in Truſtees for 
If it wen in- the ſole Diſpoſition of the Wife, and a Covenant is given by the Huſband, 
ſpecial Pur- that it ſhall — at her Diſpoſal; this Covenant ſhall be avoided, tho' there is 
poſe. Proof by only a fingle Witneſs, that the Term and Covenant were not 
generally intended to be in the Power of the Wife, but for a particular Pur- 
pole, which was ſatisfied. R. 2 Ca. Ch. 180. 
If there is a Covenant for quiet Enjoyment, where the Eſtate was pur- 
chaſed at an Under-Value, and the Title proves defective, the Coyenantor 
ſhall be relieved in Equity, ppan en of the Principal and Intereſt, 


R. 1 Ver. 320. 


(2 X. 5.) 80, if A. covenants upon the Marriage of his Son to ſettle . * 
Aer l Ann. for a Jointure on his Wife, and afterwards to the iſt, 2d and other 
3 Mat- Sons, Se. If he leaves 200 J. per Ann. to deſcend to the Son, it is ſuffi- 
te cient; and he ſhall not be bound to purchaſe 200 J. per Ann. to be ſettled, 

but the whole Perſonal Eſtate ſhall go according to the Stat. of Diſtribu- 


tion. R. 2 Ver. 5 58. Vide Poſt, (3D. 1. F.8, Ve.) 


(2 X. 6.) When there is a Remedy upon a Covenant, in 
Equity. 


80, if a Man covenants for himſelf, his Executors and Align, and if 
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terwards aſſigns to a Perſon inſolvent; the Leſſee ſhall be compelled, in J 


Equity, to pay the Rent. Vide 1 Ver. 88, 165. 


But if the Leſſee covenants to repair, and afterwards leaſes to Truſtees Wi 


for his Wife for 10 Years; the Leſſor ſhall not compel the Wife to repall, 
in Equity, if the Huſband left Aﬀets. 1 Ver. 87, 8. 

If A. by Marriage Articles agrees to lay out 1000 J. in a Purchaſe to be 
ſettled upon Himſelf and his Wife for Life, and afterwards to their Ifve, 


and then to the Huſband in © ee; and he purchaſes a great Houſe 2 
Garden 


wWully the Mill of the King, or within his Manor. R. Hard. 21. 


er e. 139 


Garden for 1000 J. which was conveyed to him in Fee, and afterwards 

ſettled to the Uſes of the Articles, with the Aſſent of the Father of tlie 

Wife; Chancery will not inforce any other Performance of the Covenant, 
. I Ver. 6. 5 5 | | 

- Equity wil not relieve againſt a Verdict for a Breach of Covenant, be- 

cauſe the Damages are exceſſive. 1 Ver. 316. 

Or, aſter a Trial and Damages given for Breach of Covenant. 2 Ca. Ch. 


7HERE a Man has a Right by Cuſtom, or Preſcription, for which 
his Remedy at Law is defective; Chancery will give Relief. | 
As, if A. alledges a Right to a Tin-ſet, and that by Cuſtom the Defen- 
dant ought to divide his Tin into 8 Parts, of which the Plaintiff by Lot is 1 
to have one, but that the Defendant to defraud the Plaintiff ſet out only 
one ſmall Heap, and put all the Reſt into another Heap; the Plaintiff ſhall 
have an Account for his Cuſtomary Part. R. 2 Ver. 483. 

So, if by Preſcription, the King ought to have all the Inhabitants of 
ſuch a Vill to grind at his Mill; the Court of Equity in the Exchequer 
will compel them ſo to do. Hard. 21. 

So, if the Mill of an Abby, at which all the Inhabitants of the Vill 
ought to grind, comes to the King by Diſſolution, tho' it was not origi- 


1 So, if there is a long Enjoyment of a Watercourſe, it ſhall be decreed; 
por that is Evidence of a Right. 2 Ver. 396. 

4 So, Chancery, upon a Bill, will direct a Trial at Law of a Cuſtom or 
Preſcription, to avoid Multiplicity of Suits. 1 Ver. 22, 266. 


What makes a Man a Debtor in Equity. 


F a Man lends Money to A. upon the Security of a Ship, which is loſt 
I n the Voyage, A. ſhall be Debtor for the Money, tho' there be, or be 
not a Covenant for the Payment, R. Eg. Abr. 139. | 


(3 A) Deviſe. 
3 4 When it ſhall be decreed, tho' void by Law. 
. 


| | - GAA - * ce. 
1 (H ANCERY will inforce the Performance of a Will. Vide Poſt, Vide Legacy, 
(3 G. 2.—3 V. 3.) | | Poſt, (3 V. 3. 
How a Will ſhall be executed, and conſtrued at Law, Vide in Deviſs, 
(D. 1, &c.—N. 1, &c.) 3 — 
A Decviſe of the Equity of Redemption of Lands by the Mortgagor, aſter 
dhe Mortgage forfeited, ought to purſue the Circumſtances required by the 
FK. 29 Car. 2. 3. Semb. 2 Ca. Cb. 8. LD 


: And if A. purchaſes the Inheritance and takes an Aſſignment of a Term 
d attend upon it, and afterwards makes a Deviſe; if the Will is not ſuffi- 
Jaent to carry the Inheritance, for want of the Circumſtances required by 
that Stat. the Term does not paſs. R. 2 Ca. Ch. 49, 55. 


If 


438 CHANGE RY. 
N If A. Sorifen entailed Lands to his Daughter, and other Lands in Len 


thereof to the Iſſue in Tail, who gives a Bond that the Daughter ſhall 


enjoy; the * — ſhall be aided againſt his Iſſue, in Equity. K. 2 Ver. 
2 
| 35 if there was no Engagement, that the Daughter ſhould enjoy. Eg. 
1 
If a Man * to A. for Life, abd then to his 1ſt, 2d, 2d and other 
Sons in Tail, and afterwards to B. and C. to preſerve the fame Remainders, 
Chancery will inforce a Conſtruction of the Deviſe to the Truſtees to be pre- 
cedent to the 1ſt, 2d and other Sons. R. upon 4 Plea to a Bill brought by 
one who claimed under a Recovery ſuffered by A. R. 2 Ca. Ch. 10. 
„ If a Man articles for the Purchaſe of Land, and then deviſes all his Land 
Ses e for the Payment of Debts, and afterwards the Land is conveyed to him; 
eee e, the Land cal k be decreed for the Payment of Debts, tho' the Purchaſe 
For. agree — : was not compleat at the Time of making the Will, and there was no Re. 
* Fee, , by. publication. R. 2 Ca. Ch. 144. 


A be deleitres 


eng 28 15 Jen br So, tho' no Article was executed for the kat precedent to the Will, 


; r Gong ee, Per Lord Chan. 8 Ca. Ch. 144. Eg. Ar. 17 25 LO wad Zee 


4, 
., Ate e a 
3 — 2 Sen | 


g — 1 5 , Land in Fee to deternd; the Deviſee ſhall be aided. R. 2 Ver. 2 
z. g. vl bb. Tf a Man writes a Paper and keeps it with his Will; tho' it does not 
Sub. amount to a Codicil, it may be allowed to explain the Intent of the Teſtator 
| in his Will. 1 Ch. R. 268. 
If a Will is torn or cancelled by a Stranger, the Heir ſhall de d to 
convey purſuant to the Deviſe, if by Pieces collected, &c. it can be known; 
tho! it does not appear to be cancelled with the Privity of the Heir. R 
37. 441. 
If a Man deviſes Land to A. and lr his Son, to defeat the De- 
viſe, diſſeiſes his Father, who dies before a Re-entry ; 1 75 will decree 
the Deviſe, tho' void by Law. Eq. Abr. 174. 1 Rol. 371. l. 41. 
So, if a Man deviſes his Copyhold, agreed to be purchaſed, and dis 
before Admittance. Eg. Abr. 174. 
So, if a Man by Circumvention is induced to make his Will ; it ſhall 
be avoided in his Life-time, tho' he was of ſane Memory. 1 Ch. R. 23. 
So, if a Legacy is limited to A. by Fraud; he ſhall be a Truſtee for 
ſome other. Eq. Ca. 208. 
So, if A. by his Will gives all his Lands to his Wife in Fee, to the Dil. 
5 inheriſon of all of his Name and Blood, where it appears by Circumſtances 
N that he intended to his Wife only an Eſtate for Life; the Will ſhall be 
avoided in Equity. 1 Ch. R. 124. 
So, if A. gives 2000 J. to B. to make him the Deviſce of his Eſtate, 
which is done, and the Notes given for the 2000 /. are counterfeit ; Equity 
will relieve. 2 Ver. 700. 1 P. V. 288. 
If A. promiſes a Teſtator, that he will pay an Annuity to B. otherwiſe 
the Teſtator would have charged it upon his Real Eſtate, and then the 
Teſtator by his Will gives the Annuity to B. and makes A. his Executor; 
A. ſhall be decreed to pay the Annuity, tho' the Perſonal Aſſets will not 
extend to pay it. R. 2 Ver. 506. Eq. Abr. 231. | 
If A. impoſes upon a Teſtator, to deviſe the Fee to him, where it was 
intended to another, Equity will relieve. 2 Ver. 700. 1 P. V. 288. 
So, if a Will of Perſonal Eſtate be gained by Fraud, Equity will examine 
the Fraud. 2 . | 


(3 A. 2.) When 


, 2 6 2 . Ve. 5 


„„ 5 If A. deviſes, by Miſtake, Land which was "entailed, and permits his : 
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. 


Is 


tl 


enn 


(3 A. 2.) When Chancery does not relieve; and, When A 
a Deviſe may be explained by Witneſſes. 


But Chancery does not ſupply the Defects in the Execution of a Will. 
bh R170 ; 
1 2 againſt the ſurreptitious obtaining of a Will, if it was duly 
executed. R. 3 Ca. Ch. 61, 94, 103. Vide Ante, (2 T. 12.) | 

Nor, againſt the Ignorance, or Negligence of the Counſel, who makes a 
Will for another. R. 3 Ca. Ch. 120. R. Eg. R. 12. 

Tho' there was a Promiſe by the Teſtator to give all to his Daughter and 
Heir, if the Father of her Huſband made a Settlement upon Him. R. 1 Ch, 
K. 239. 5 | 

50 10 does not relieve againſt a Revocation of a Will at Law. R. Ca. 
Parl. 157. Semb. Cont. 1 Ch. R. 43. 55 | 

Nor does it relieve for a Legacy, before the Probate of a Codicil, by 
which it was given. N. Hard. 96. 
Nor, for a Legacy for the Purchaſe of a Dukedom ; for Honour ought 

not to be fold. R. 1 Ver. 5. . 


So it does not ſupport a Deviſe for Payment of Debts, where the Teſtator | 


by a Settlement, tho' voluntary, had deveſted himſelf of the Eſtate. R. 
1 Ver. 464. N | | 

So, if a Will for a Perſonal Eſtate is obtained by manifeſt Fraud, after 
Probate in the Spiritual Court, Equity will not relieve. R. 2 Yer. 9, 76. 

Yet a Legatee under ſuch a Will ſhall not be aided in Equity, notwith- 
ſtanding the Probate in the Spiritual Court. 2 Ver. 76, 33 

So a Deviſee ſhall not be eſtabliſhed in Poſſeſſion, againſt him, wha 
claims by a Settlement, tho' the Deed is loſt. R. 2 Ver. 743%, 

So, if a Man deviſes 3 Tenements to his Wife, in Lieu of Dower, with 
Liberty to take her Dower, or the Deviſe, and afterwards ſells one Tene- 
ment; the Wife ſhall not be aided for the Value of the Tenement ſold ; 


— 


for ſhe ought to take the Eſtate under the Will, as it was at the Death of 
che Teſtator. or her Dower. R. 2 Ca. Ch. 24. 


So, if a Man deviſes 1000 J. to the Child of which his Wife is enſeint, 


| 3 if it is a Daughter, but if it is a Son, then that 100 J. per Ann. ſhall be 


| purchaſed and ſettled upon that Son in Tail, Remainder to B; the Wife 
has a Son, who dies in the Life-time of the Teſtator, and he afterwards 


WY ics leaving bis Wife enine of a Daughter, for whom no Proviſion was 


made; B. ſhall not compel the Settlement of 100 J. per Ann. upon him, 
for the Circumſtances of the Caſe are altered. Semb, 2 Ca, Ch. 16. 


LY - yo. if a Deviſe is to Truſtees for the Benefit of B. for her Life, and if 
= ſhe has Iſſue, to be ſettled upon her Iſſue, and if ſhe has no Iſſue to the 


1 Heir of C. who had a Son D. and two Daughters E. and F. and after- 


1 | wards D. the Son of C. deviſes to G. and afterwards B. dies without 


sue; the Truſtees ſhall not be directed to convey to the Deviſee of D. 
bor his Deviſe was void, being only of a Poſſibility, but to E. and F. the 
Daughters of C. Eg. Abr. 175. 3 Lev. 427, 428. — 

So, if the Words of a Will are not effectual, they ſhall not be ſupplied 
by Proof. 4 

But a Deviſe may be explained by Witneſſes ; as, if a Man deviſes his 
Manor of D. and he has two Minors of that Name; or to his Son B. and 
he has two Sons named B. 5 Co. 68. 2 P. V. 137. 


For. II. Nn 


I: the Deviſe is 79 the right Heirs of bis Mother's Side for ever, when 
| the Deviſor was Heir to his Mother's Mother; it may be proved that he 


intended 


LT 
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intended his Heir of the Mother of his Mother, * not of the F ather of 
his Mother. R. 2 P. V. 137. 

Do, if a Deviſe is of Perſonal Eſtate to a Wife, wha: is made Executrix, 
on a Bill brought by the Heir, that it ſhould firſt be applied for Payment of 
Debts, there may be Proof by Witneſſes, that it was intended to be ex. 
empt from Debts, but it was imagined not neceſſary to ſay fo. 1 P. JV. g, 
115. K. 2 P. V. 210. 


(3 A. 3. ) How it ſhall be conſtrued. 


(3 A. z) What Words paſs a Fee, or other Eſtate, Vide in Deviſe, (N. 4, E 
F deviſes Lands for Payment of his Debts and Legacies, and the 
W rg Surplus to his Heir; the Perfonal Eſtate ſhall be firſt applied, in Aid of the 
Legacies, Heir, as well for the 1 of the WN as of Debts. R. 29 Car. 2. 
4 W.) Ca. Ch. 297. 
e Tho' the Reſidue of the perſonal Eſtat e is given to the Executor. D, 
2 Vent. 349. Fine 
If Land in Holland, where Land is ſubject to Debts, is deviſed to A. and 
the Perſonal Eſtate in England to B. the Perſonal Eſtate ſhall be firſt ap- 
* 2d Part of Plied to the Payment of the Debts in Holland. R. Eg. Ca. 66. * 
2 Mod. Ca. So, if by Conveyance Land is ſettled for the Payment of Debts and Le- 
gacies, and afterwards, for the Performance of his Will, the Surplus to the 
Heir, and there is no Mention made in the Will, how the Perſonal Eſtate 
ſhall be diſpoſed of, but it is only faid, that his Daughters ſhould releaſe all 
Demands upon the Perſonal Eſtate, (they being intitled to a Dividend by 
the Cuſtom of Vor, and being the principal Legatees,) yet the Perſonal 
Eſtate ſhall be applied to the * of Debts and Legacies in Aid of the 
Heir. R. Ca. Ch. 297. 
So, if a Man deviſes his Land to A. which was mortgaged, or otherwiſe 
ſubject to his Debts ; the Perſonal Eſtate ſhall firſt be applied to the Diſ- 
charge of the Debts or Mortgage, in Aid of the Deviſee, 2 Ca. Ch. 84. 
Ari. 
So a Charge in Equity ſhall be a Debt, and paid out of the Perſonal 
Eſtate. 2 Ca. Ch. 84. 
So a Debt in Law, or Equity, ſhall be paid out of the Perſonal Eſtate, 
tho' by the Cuſtom of Tork, the Wife is intitled to one Moiety, and the 
next of Kin to the other. 2 Ca. Ch. 84. 1 Ver. 36. 
So a Debt, which the Teſtator denied, ſhall be paid after other Debts, 
1 Ver. 142, 431. 
So, if there is a Deviſe of Land for Payment of Debts, and the Perſonal 
Eſtate to B. it ſhall be liable to the Payment of the Debts. R. 2 Yer. 18 5 
If a Man, reciting his Intent to pay his Debts and provide for his 
Children, ſettles Land for the Payment of Portions for his Children, (but 
nothing is ſaid of his Debts,) yet it ſhall be ſubject to the Payment of Debts 
as well as Legacies. R. Ca. ch. 248. 
If a Man deviſes Lands in H. to be ſold, and * his Debts, Legacies 
and Funerals paid, a Moiety of the Money to B. and the other Moiety to 
C. and afterwards deviſes all his other Lands to his Executors, and their 
Heirs, for- the Truſts contained in his Will, and then orders, that they 


convey a Moiety to B. and the Heirs of his Body, with Remainders over, 


the other Moiety to C. Sc. If the Land in A. is not ſufficient, all the 
Lands ſhall be charged to the Payment of his Debts and Legacies. 

If a Surrender of a Copyhold be to the Uſe of a Man's Will, and by his 
Will he ſays, My Debts and Legacies deducted, J deviſe all my Eſiate Redl 
_ Perſonal fo A. the ——— ſhall be fold for the Payment of Debts 
1 Ver. 45. 


if 


«15 


. 12 


If Tenant in Tail levies a Fine, and declares the Uſe, to pay tho}. and 
afterwards to the prior Uſes, and afterwards deviſes the Eſtate for the Pay- 
ment of Debts generally 3 it ſhall be charged with all Debts. Dub. Eg. 

I 
21 ** deviſes, that his Debts ſhall be paid out of his Real and Per- 
ſonal Eſtate, if the Executor pays beyond the Perſonal Eſtate, he ſhall 
be reimburſed out of the Real. 2 Ca. Ch, 109. 1 Ch. R. 134. 

If A. deviſes that his Debts and Legacies ſhall be paid in the firſt Place, 
and afterwards deviſes Land; it ſhall be ſubject. R. 2 Ver. 708. 

If A. deviſes Lands to B. in Tail, Remainder to C. in Fee, and after- 
wards gives his Perſonal Eſtate to B. and makes him Executor; the Real 
and Perſonal Eftate are ſubject to the Debts. 1 Ver. 411. 

So, if he deviſes an Annuity to the eldeſt Son, and his Land in Tail to 
the cond Son, and makes him Executor ; the Land ſhall be charged with 
the Annuity. K. 2 Ver. 144. 

If a Man deviſes Land to 7. and Legacies to es and makes A. Exe- 
cutor, and defires him to ſee that his Will be performed ; the Land ſhall be 


char ged with the Legacies. R. 2 Ver. 229. 


1 4 80, if he ſays, As to all my worldly Eftate, I «ill and deviſe in Manner 
TT | follows ing; Imprimis, that all 1 Debts be paid, and then deviſes Lands, 
LE | Oc. 5 G. 2. 39. 


\Dpon a Deviſe for Payment of Debts, Debts upon ſimple Contract, and (3 8 43 
q upon Specialty ſhall be paid in Proportion ; for in Conſcience they are ge. 0 an 
W cqually due. R. Ca. Ch. 32. R. per Finch, Ca. Ch. 249. R. 2 Ca. Ch. 54. be paid. 
= 1 __ 54. 102, N. C. K.190, 2 Ver. bz. K. 2 Ver. 763. 3 Ch. R. 
Eg. Abr. 141. 1 FP. V. 228. 


= And if there is not ſufficient to pay all, the Loſs ſhall be equal, R. Ca, 
- Ch. 32. R. 2 Ca. Cb. 54. 


So Debts barred by the Stat. of Limitations ſhall be paid; for they are 


: due in Conſcience, tho' the Stat. has taken away the Legal Remedy. Per 
Couper, 1 Sal. 154. R. 2 Ver. 141. Eg. Abr. 139. 


So, if the Intereſt upon a Bond exceeds the Penalty, and the Deviſce or 


; : | Truſtee neglects Payment, he ſhall pay Intereſt for the Penalty. I Sal. I 54. 
Vi Post, (4 D. 1, Gc.) 


BS have Preference by obtaining a Judgment, c. 


I | Nature charge the Land. R. Ca. Ch. 


After a Decree for Payment equally, one Creditor ſhall not be allowed to 


2 Ver. 435, 525. 
And if he takes out Execution at Law, the others ſhall have equal Pro- 


portion out of the Aſſets in Equity. 2 Ver. 436. 

If a Note is given to A. for Part of Purchaſe Money, and the Purchaſer 
gives a Mortgage to A. for the Reſidue; A. ſhall not be fe to the 
other Creditors of the Purchaſer, for the Note. 2 Fer. 281. 
Baut Judgments ſhall be ſatisfied before other Debts ; for thoſe in their 


2 32. x Fer. 102. z. 8:28. If 
they are not confeſſed after the Bill exhibited. R. 2 Ver. 62. 


So Debts fixed by Bond ſhall be paid before Damages not ed 


* | R. 2 Ver. 272, 273. 


So Debts which affect the Real Eſtate bind according to Priority ; 3 as, 


= Mortgages, Judgments, Statutes, and Recognizances. R. in Parl. 1705. 
2. 525. Eg. Abr. 141, 2. 


If the Recognizance is inrolled, otherwiſe not. 2 Ver. 


+ 
So Judgments, according to the Priority of the Originals. 2 Ch. R. 14 


A voluntary Bond, for the Benefit of a Wife, ſhall be paid after Debt 
upon ſimple Contract, and before Legacies. R. Temp. G. 2. 6. 


And 
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| Finch, Ca. Ch. 249. R. If it be by Deviſe, and not by Deed. Ca. Ch. 275 


3 A. 5.) 


The Surplus 
ſhall be to the 


Heir. 


® 2dPart of Truſt ſhall be decreed for the Heir. R. 1 Ch. R. 101. R. Eg. Ca. 122. 
If the Wife of the Teſtator, being Executrix, takes Huſband, who take I 


2 Mad. Ca. 


$ 


the Value; the Reſidue does not go to B. but to the Heir. R. 2 Ver. 571. 


3 A. 6.) 
When the 


Land fhall be 


- ſold. 
Vid Poſt 


(4 H. 5.) 


cies. R. 1 Ver. 69. 


viſed for the Payment of e Sums. 1 Ver. 457. 


ſtees. R. in Parl. 1 Sal. 153. 


ST A NH ET ME. 
Aud Debts ſhall be ſatisfied before Legacies. Cont. 2 Ca. Ch. 32. Acc. is 


Cont. 1 Ver. 482. 2 Ver. 134. K. acc. 2 Ver. 248. 

So, if Lands are deviſed to the Executor for Payment of Debts, they are 

Aſſets, and the Debts ought to be paid according to their priority. 1 Ver. 

64. Vide Ante, (2 G. 1.) 

So, in all Caſes where there are Aſſets at Law, tho the G pray 
Aid in Equity. R. 2 Ver. 720, 405. Eg. Abr. 141. 

So, if Land is deviſed to an Executor, to pay Mortgages in the firſt Place, 
then particular Legacies, and afterwards to the Executor in Fee ; if he 
mortgages for the Payment of other Debts of the Teſtator, thoſe Mortgages, 
as well as the Mortgages of the Teſtator, ſhall be paid before the Lega- 


But a Deviſe that his Debts ſhall be paid, before the Legacies after men- 
tioned, extends only to pecuniary Legacies, and not to Land expreſly de- 


If a Man deviſes Lands for the Pa; yment of Debts and Legacies, and 
gives a Legacy to his Heir, the Deviſee has the Inheritance, without a Truft 
to pay the Surplus to the Heir. R. Ca. Cb. 19 2 Ver. td R. Cont, 
for the Surplus ſhall be to the Heir. 2 Yer. 425. 

But if a Man deviſes Lands for the Payment of Debts and Legacies, with- 
out more; the Surplus ſhall go to the Heir. N. 2 Ca. Ch. 11 . 1 Cb. R. 
164. Semb. 2 Ver. 2 247. Vide Poſt, (3 P. 3.) 

Tho! he deviſes only a Term for Years. N. 2 Vent. 359. 

So, if Truſtees raiſe Money ſufficient for the Payment of Debts and Le- 
gacies, and do not pay them; the Heir ſhall have the Reſidue of the Lands 
and the Creditors and Legatees, muſt purſue their Remedy againſt the Tru- 


So, if there is a Deviſe to Truſtees, but the Truſt cannot be proved ; the 


the Perſonal Eſtate as a Portion with his Wife, yet he ſhall account for it, 
for the Benefit of the Heir, tho' no Creditor is concerned. R. 2 Ver. 61 
569. 
If A. deviſes Lands to Truſtees to be ſold, for ſuch Perſons as he hal 
appoint, and if he does not appoint, then for B. if he appoints, but not to 


If a Man deviſes, that his Debts and Legacies ſhall be paid by the Tru- 
ſees of his Real Eſtate, and deviſes to his Wife, whom he makes his Exe- 
cutrix, the Reſidue of his Perſonal Eſtate ; that ſhall be applied in the fir 
Place in Aid of the Real Eſtate. R. 2 "Je 569, 740. Cont. 1 Lev. 203. 

Or, if the Reſidue of the Perſonal Eſtate was deviſed to the Heir, 2 Ver. 

740. Eg. Ca. 129. 


If a Man deviſes Money to be aa out of the Profits of Tak and the | F- 


Profits do not amount to the Sum ; the Land ſhall be fold. D. 2 Vert. 3 57. 
1 Ver. 2 56. 


So, if he deviſes, after his Debts paid, 500 J. for Portions to his Daugh- MY 


ters, and to his Executrix all his Lands and Tenements, Goods and Chat- 
tels: In ſuch Caſe, if the Perſonal Eſtate and the. Profits of the Lands ate 
not ſufficient to pay Debts and Legacies; the Executrix hall be decreed to 
{ell the Lands. R. Ca. Ch. 179. 
So, if a Deviſe is of Portions for Daughters out of Land, to be paid at 3 
Day fixed, and the annual Profits do not amount to a Sum ſufflcient to 


LY l make 
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Ch. 176, 240. 


R. 2 Ver. 26. | 


| may ſell. 


Sale, the Heir ſhall be decreed to ſel]. 


acc. 


and A. dies; B. with the Heir ſhall ſell, for it was a Truſt which ſurvived, © 
N. Hard. 204. _ | 


Age; a Sale ſhall be decreed, without giving the Heir, after he comes of 


. 


| 141 

make the Payment at the Day; the Truſtee may ſell the Land. R. Ca. 

ee ee 
ae SAFE. 


So, if a Man deviſes that his Debts and Legacies ſhall be paid out of the 
Profits of his Land; the Land itſelf may be ſold for thoſe Purpoſes. R 
2 Ca. Ch. 205, Eq. R. 90. 


. 0 | ; 4.2 » | 1 7. . 3. , e, 
80, if he deviſes Lands, except the Manor of D. which I appoint for the ME Ri NI, 
b of my Debts; the Executors may fell the Manor of D. for that is . , FREY 


the moſt effectual Means for the Payment of Debts. R. Sav. 73. | 
So, if he deviſes Rents and Profits to pay an Annuity, and afterwards to 
py Debts and Portions, and afterwards to other Perſons ; if the Debts and 


ortions cannot be conveniently raiſed without a Sale, it ſhall be decreed. 


80, if he deviſes an Eſtate to A. in Tail, Remainder to B. &c. and gives 


Power to his Executor to raiſe Money for his Heir, and to pay Debts ; the 


Executor may ſell. R. 2 Ver. 154. Es: 
So, if a Sale is convenient for the Heir, it ſhall be directed upon his Suit, 


| tho' the Younger Sons oppoſe it, as well as for the Benefit of the Younger 


Sons, to whom Portions are given. R. 2 Ver. 154, 420. 

But if a Man makes a voluntary Settlement, upon Truſt to pay Debts out 
of the Profits of the Land, the Truſtees cannot ſell. 1 Ver. 104. 

So, if he deviſes Land for the Payment of Debts out of the annual Profits 
only. I Ver. 104. Eg. R. go. 


If Land is deviſed for Payment of Debts and Legacies, and no Perſon ME 4, = 
named, who is to ſell; the Executor may ſell. Ca. Ch. 178. 2 Jon. 26. o ſhall ſell; 
R. Dal. 106. Dy. 371. 6. | 

So, if it is deviſed to be ſold, and the Money to be diſtributed, R. Ca. 
Ch. 179. : . | 

"Kg i a Sale was decreed after a Contingency, and before that happens 
the Executor dies; his Executor, who claims the Land after his Death, 
Ca. Ch. 180. 2 

So, if a Sale is deviſed for Charitable Uſes, 
2 Jon. 26. | | | | 

So ſhall the Heir be decreed to join in the Sale. Ca. Ch. 262. R. 
1 Ch. R. 168. R. 2 Ver. 99. 1 5 | 

So, if Land is deviſed for Payment of Debts and Legacies, and no Per- 
ſon named to ſell, and it deſcends to the Heir, the Heir ſhall be decreed to 
ſell. R. 1 Lev. zog. 1 Ch. R. 287, 1 8 = 

So, if the Deviſe is, that the Executors ſhall ſell, and they die before a 
R. Ca. Ch. 180, | 

So, if the Deviſe is for Portions of Younger Sons. Agreed, Ca. Ch. 180. 

So, if the Deviſe is for a Sale, and that the Money ſhall be diſtributed 
to Strangers. R. Cont. for that amounts to a total Diſheriſon of the Heir. 
Ca. Ch. 180, - R. Cont, but it was reverſed in Parliament, and there R. 


the Executor ſhall ſell. 


So, if the Deviſe is, that the Heir ſhall ſell; his Heir may ſell. 2 Jon. 26. 
So, if the Deviſe is, that after the Death of A. the Land ſhall be fold, 
without ſaying by whom, and A. is named Executor, and after his Death 
his Executor ſells ; tho' the Sale by him is void, yet the Vendee ſhall have 
the Land. R. cont. but it was reverſed in Parliament. 2 Jon. 26. 
So, if a Man deviſes, that A. and B. ſhall ſell, who are not Executors, 
Semb. 1 Jen. 3 52. 
So, if a Deviſe is of Land to A. and B. to be ſold, and the Heir is under 


Age, Time to join; for nothing deſcends to Him. R. 2 Ver. 


20, 
Vor. II. 3 197 


So, 
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R. 1 Ver. 32. Vide Poſt, (3 V. z.) Vide in Deviſe, (N. 8.) 
Jonal Eſtate, for the Benefit of his Wife for Life, and afterwards for his 


| Brook's Walden, which is of greater Value. 1 Ch. R. 138, 9. 


2d Part of 
2 Mod. Ca. 


Heir; he ſhall not have any Part of the Thing deviſed, tho he is younger 
in Age to the other Children. 1 Ch. R. 224. 


wards becomes the Heir. R. 2 Ver. 660. 


the 200 J. tho' ſuch Iſſue dies within 3 Months afterwards. R. 2 Ver. 686. 
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So, if a Man deviſes Lands to be ſold by his Executors, or to his Execy. 
tors to be ſold ; an Intereſt veſts in the Executors. Hers. 419. 


(3 3 A. 8.) How 7 expounded, where the Words are ambiguous 


If a Man deviſcs an Eſtate, to his Executors equally ; it does not ſurviyg 
If he deviſes, that Land 2 i purchaſed with the Reſidue of his Per. 


* Executors, equally to be divided, and one dies ; the other ſhall not have th» _ 
Whole, for it does not ſurvive, R. 1 Fer, 32. "RY 
If he deviſes the Reſidue of his Perſonal Eſtate to 4. B. and C. and the 
Wife of C. C. and his Wife ſhall have only one third Part, the Wife only 
being a Relation of the Teſtator. R. 1 Ver. 2 1 
If a Man deviſes 200 J. per Ann. out of his Manor of Walden, and he 
has the Manor of Walden otherwiſe Chippen Walden of the Value of 80 
per Ann. and another Manor of Brook's Walden ; the Charge ſhall be upon 


If he deviſes 500 J. to the eldeſt Son of B. to be begotten, to put him 
out Apprentice, the eldeſt Son of B. born after the Death of the Deviſor, 
ſhall have it, before he is put out Apprentice. 2 Ver. 431. 

If he deviſes Lands to Truſtees, for A. and B. for their Lives, and after- 
wards to the Children of A. and B. the Children 8 born ſhall take 
in Common, with thoſe then in Being. R. Eg. Ca. 105. * 

If a Hevite i is to the younger Children of B. who has a Son, who is 10 


Tho he was originally the younger Son, but afterwards becuthe the Her, nn 
Ex = Oo 1 
So, if Portions are to be raiſed for younger Children, as the Father ſhall 
appoint; and he appoints to his ſecond Son, upon his Marriage, being c 
full Age, 2000 J. who 7 Years afterwards becomes the Heir by the Death 
of an elder Brother without Iſſue; the Father may make another Appoint 
ment of this Sum, for younger Children ; for the firſt was upon a tacit 
Condition, that the Son provided for ſhould continue a younger Son. I | 
2 Ver. 530. + 
But if fond 3 is ſettled to the Uſe of the 5 Son of B. in Tail, if be 
takes the Name of the Donor ; the ſecond Son ſhall have it, tho' he after- 


If a Deviſe is of 20 J. per Ann. out of a Term for Years, if A. ſo long 
lives: If A. does live ſo long, and the Deviſee dies, his Executor ful 
have it; for the Payment continues during the Term. R. 2 Ver. 3 5, 666, 7: 
If a Deviſe is to the Deviſor's Wife for Life, and afterwards to his So Wl 
and his Heirs, Proviſo that if his Son dies without Iſſue, his Daughter (hall 
have 200 J. If the Son has Iſſue at his Death, the Daughter ſhall not hat 


If a Deviſe is of a College Leaſe to A. for Life, paying 10 J. per Ann. to 5 
B. and afterwards to B. the Renewal ought to be made by A. having 2 
Proportion of the Fine from B. R. 2 Ver. 667. ” 

If a Man deviſes. 5 /. per Ann. to B. during the Life of his Wife, upon 
Condition that he behaves himſelf civilly to her, without ſaying, to B. u Wi 
Executors and Adminiſtrators if B. dies in the Ia of the Wife, Þ 
Executor ſhall not have it; for the * was Perſonal to B. R. Pr. 
(. 173. 


I 


r 143 
If a Will is made in Latin, Dutch, &c. of Lands in England, it does 
not paſs the Inheritance, where there are not proper Words by the Common 
8 149. N 3 
= A, deviſes his Lands in B. but the Will is void for want of 3 Witneſſes, 


it is not ſufficient to deviſe a Term, which A. hath to attend the Inheritance, 
tho' the Words are ſufficient to have paſſed it, if it was a Term in Groſs. 


* 2d Part of 
R. Eq. Ca. 127. * 3 HO 
If I Will is written in Figures or obſcurely, it may be referred to a - 
Maſter, to be aſſiſted by Perſons having Skill, to diſcover the Senſe, P. 
So, 1 the Name of a Legatee is miſpelt or miſtaken, P. V. 425. 


Wen Words in a Deviſe ſhall be expounded otherwiſe than in a Deed, 
= Vide Legacy, Poſt, (3 V. 1.) " "wed Y 
When a Deviſee ſhall have the ſame Privileges as an Heir, Vide Legacy, 
Poſt, (3 V. 2.) E 
(3 B) Diſcoverp. 


3 Hoe . AG 4m. ,. 
(3 B. 1.) When a Bill lies for a Diſcovery. 


= oy a Bill in Equity lies for Diſcovery of a Title and Deeds. Vide Poſt, 
1 RE 0 Bhs | | | | TD 
oj AL Die very of Court Rolls, Leidgers, &c. to be uſed at a Trial, which 
relate to the Plaintiff and Defendant. R. Hard. 180. CORES: 
_ 5 it lies for a Diſcovery of Goods put on board a Ship, tho? inſured at 
a Sum certain, Intereſt or no Intereſt ; for the Value of the Goods ſaved 
ought to be deducted out of the Sum to be paid for Infurance. 2 Yer. 716: 
So a Bill for Diſcovery of a Note, Deed, Cc. lies after 6 Years are 
elapſed ; for the Stat. of Limitations is no Plea to it. R. Ch. R. 14. 
_ A Bill for Diſcovery ought to charge expreſly, that the Defendant has the 
Deeds, Goods, Aſſets, c. Ca. Ch. 226 
L1˖ff to a Bill for Diſcovery, it appears that there was ſuch a Deed, and 
that it is ſuppreſſed by the Defendant, there ſhall be a Decree for Enjoy- 
ment by the Plaintiff, until the Defendant produces the Deed ; but not 
upon a Suppoſition of a Deed ſuppreſſed, when it does not appear, whether 
there was ſuch a Deed. 2 P. V. 600. 3 855 a 
_ > a Bill lies for Diſcovery of Aſſets, to enable the Plaintiff to bring 
an 151 at Law againſt an Executor, or Adminiſtrator. Vide Ante, 
2 G. 3. = _— — 
$ | | And it lies before Probate, or pendente lite for a Probate, 2 Ver. 49. 
Or againſt an Heir. „„ Vn | = 
_ So, for a Diſcovery of the Perſonal Eſtate of B. in the Defendant's 
= Hands, after Judgment and Execution ſued againſt B. but not before Exe- 
cution ſued. Semb. 1 Ver. 399. 5, 
So a Bill for Diſcovery, to enable the Plaintiffs to bring an Action, was 
allowed, tho' the Action ſounded in Tort. R. 1 Yer, 307. 2 Ver. 442, 3. 
As alfo, for a Diſcovery of Tithes, by Colour of a Sequeſtration, tho? it is 
a Treſpaſs againſt the Parſon. R. Hard. 182. | Ur 
= So, for a Diſcovery of a Matter, which ſubjects the Party to a Penalty, if - 
he hath agreed to. deduct the Value of thoſe Goods, which he had traded 
in, out of the Freight. 9. 2 Ver. 244. 25 | 4 
= for a Diſcovery of Wine imported, for which Priſage is due. Hard. 
CIRC | 3 WE; 


80, 


nnr 
So, againft an Auditor for a Diſcovery whether the Particular by hin 
| made i is true ; tho' he is finable for the Deceit to the King, if falſe. Hard 
138. 
1. againſt a Woodward, if he cuts or waſtes che Woods of the King. 
Hard. 138. 


(3 B. 2. \ When not. 


But a Bill for Diſcovery of Deeds, or a Title does not lie againſt bis 
who is a Purchaſer for a * Conſideration, without Notice. R. upon 
a Phe, Cb. R. 35. Vide Ante, (I. 1.) Paß, (41.1, Sc.) 21 

So it does not lie for an Heir againſt a — if the Plaintiff does not 
confirm her Jointure. 1 Ver. 479. =» 

Tho' the Jointure was made after Marriage, Eu Articles precedent 


I Fer. 479. 


Nor, for a Diſcovery who has the Freehold of Lands, unleſs 1 in the Caſe bo ( 
of Dower, or Partition. Hard. 139. 2 
Ae, 2 47 FA a lies not againſt a Deviſee, for 2 of his Title by the Wil, A p 
7. AA. Ji: to the Heir. Semb. Ch. R. 36. PS * "4 Ws A Sar 491 ., . = X31 77 
Nor, againſt him, who has and cor contiguous, for Diſcovery of the 
4 deed + Boundaries of his Lands in his Deeds. R. 2 Ver. 38. | = T 
Nor, againſt the Aſſignee of a Term, for a Diſcovery of the Beginning and Bo 
Continuance of the Term, of which he was a Purchaſer. R. 2 Ver. 2 55. 1 
So it lies not for him in the Remainder in Tail in a voluntary Settle- 1 
ment, after the Eſtate- Tail is diſcontinued. 2 Ver. 3 5 5, 
Nor, for the Iſſue in Tail. R. 2 Ver. 50. = 
So, upon a Bill for the Diſcovery of a Deed, upon a Suggeſtion of 1 ſh: 
Truſt, if the Defendant denies the Truſt, he ſhall not be obliged to pro- 2 
duce the Deed. 2 er. 46 3. 1 
So a Bill does not lie, for the Di of a Matter, which ſubjects the BR an: 
Party to a Penalty or Forfeiture, if the Plaintiff does not waive the Penalty AW pre 
or Forfeiture. 1 Ver. 109, 129, 306. 1 Ch. R. 144. the 


— And the Waiver ought to be by all thoſe, who can claim any Part of the 
_—.. Penalty or Forfeiture ; for if the a belongs one half to the King, and 
4 the other to a Corporation, the Waiver by the Cefporaſion , and not by the 
Atorny General alſo, is not ſufficient. I Ver. 12 
As, it does not lie for a Diſcovery, whether the Party imported Card 
* 88 without Licence; for it may ſubject him to the n of the Stat. Hard 
_n= 138, 144. 
| For Diſcovery, whether he heard Maſs, took Vis, Ge. Hard. 1 38,144 
Whether he is a Popiſh Recuſant. Hard, 142. 
Whether he conceals Cuftoms, or Exciſe. Dub. Hard. 137, 146, 201. 
So a Bill does not lie, for a Diſcovery of Receipts and Acquittances given, 
or Payments made for Goods, after a Recovery for the Goods in an Action 
at Law. 1 Ver. 176. 3 Cb. R. 17. 


Nor, for a Diſcovery of Things not examinable or RET in Equity | 7 
as the ill Uſage of a Huſband to his Wife. R. upon a Demurrer, 1 Ver. 204 the 
Nor, for a Diſcovery of the Tenant of the F reehold, in order to bring 4 Ha 8 
1 Farmeden. R. 1 Ver. 212, 273. | after 

; Nor, for Diſcovery of the Profits of a Truft Eftate (if the Truſt is de- the 

nied) till the Truſt is proved ; for it is ſufficient that the Party ſhall after- 

A + Wards be examined upon Interrogatories. R. Ch. R. 4. B 
E- £ Je Nor, againſt the Clerk of the Company of Sinners for a Diſcovery of wort 
1 55 Accounts and Books in his Cuſtody, which he is ſworn not to ſhew without Sum 
* the Conſent of the Company. R. upon 4 Plea, * 1 600. 


„ 4a No 
* 


** | Not, 
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Nor, for a Diſcovery of Aſſets againſt an Executor or Adminiſtrator, till 
W a g-ts are denied by a Plea at Law. | 5 | 
= Nor, for Diſcovery of Aſſets, upon a Decree to pay out of the Aſſets, 
nun che Decree is ſigned, inrolled, and ſerved, Ch. R. 34. N 

Nor, for the Diſcovery of the Conſideration of a Bond (not obtained by 


5 Fraud, as it ſeems) after an Aſſignment thereof to the King. R. Hard. 200, 


(3 C) Dilmes, 


When Tithes ſhall be decreed in Chancery. 


O Chancery will compel the Payment of Tithes. 2 Ca. Ch. 237. Vide Diſmer, 
LO. r 
_ A Parſon or Impropriator, or his Leſſee, may exhibit a Bill againſt the O. )) 
= Pariſhioners: for Diſcovery and Payment of the ſingle Value of their Tithes, - 
Vie 1 Ver. Go. 2 at RI oo N 
= So the Executor of a Parſon, &c. may exhibit a Bill far Arrears in the 7 
= Time of his Teſtator, without offet ing to take the ſingle Value; for he is 
WT cot intitled to the Penalty of the St. 2 & 3 Ed. 6. 13. R. upon Demurrer, 
I Yer. bo. © | 9 | 
But the Parſon himſelf ought to make an Offer to take the ſingle Value. 
_ 5: 1 Ver. Go. Vide Diſines, (M. 13.) b | . 
But Chancery will not by a Decree eſtabliſh a Modus, and that the Land 
_ ſhall be diſcharged of Tithes in Specie, tho' there is a Verdict for the 
Modus. Ca Cb. 187. R. upon Demurrer, 1 Ch. R. 27, 5 3 
_ So, if a Bill is filed in Chancery for the Tithes and Bounds of a Pariſh, 
Y and the Plaintiff, after Anſwer, exhibits a Bill in the Exchegyer, and there 
proceeds to the Examination of Witneſſes, and then replies in Chancery ; 
the Proceedings and Examination in the Exchequer, may be pleaded againſt 


en Examination for the ſame Matter in Chancery. R. Ca. Ch, 233. | 
650, if the Defendant has a Verdict and Judgment upon the St. 2 G 
E 41 LS 6. 13, for not ſetting out Tithes in Specie, it may be pleaded to 3 
= Bill brought for a Modus. R. Ch. R. 13. ed Oo 


WW (3 >) Diſtribution of Inteſtates Eſtates, 


(3 D. 1.) By the St. 22 & 23 Car. 2. 


: "HANCERY will inforce a Diſtribution upon the St. 22 & 23 Car. 2, 
+ | 19, concerning the Eſtates of Inteſtates, 2 Vent. 362. 1 Per. 1 360 
Vide in Adminiſtration, (H). 5 e OE, 
| Tho' the Defendant pleads a Juriſdiftion reſerved by the ſame Stat. t = 
the Eccleſiaſtical Court to make a Diſtribution, R, 2 G Ch. * 1 
So, if an Infant ſues for a Diſtribution in the Eccleſiaſtical Court, and 


| afterwards ſues here, the Suit depending there, is no Plea t Bill. for 
the ſame Cauſe, in Chancery. Pie Poſt (3 v. 3. A the ill, for 


But if an Huſband covenants, &c. that his Wife at his Death ſh | = | 
worth 600 J. and her Share under the Stat. of DT __ Ow Ty tall ; 
Sum; dt goes in Satisfaction of the Agreement, and ſhe ſhall not havę des Sher, _ 


6004. and then her Share by the Stat. R. 2 Ver. 709, — 


Vo, II. P p If 


- * x 4 


Vide Marriage 


Settlement, 


Poſt, (3 Z. 1.) 
Vide Ante, 


(2 M. 12.) 


G: MW 0 E NF. 


If a Man covenants to leave his eldeſt Son by his firſt. Wife 500 J. in 


_ Caſe he marries a ſecond Wife, and he does marry a ſecond Wife, and dies 
Inteſtate; the eldeſt Son ſhall bring his 500 J. into Hotchpot, if be comes 
for a Share of the Perſonal Eſtate. R. 2 Ver. 639. 2 P. W. 4 

So, if he covenants to leave to his Wife 1 500 J. in full of 550 Thirds 
Cuſtom of Londen, or otherwiſe, out of his Real or Perſonal Beate; ex ths 
a not have Diſtribution upon the Stat. R. 2 Yer. 725. 


(3 D. 3.) By Cuſtom, 


So a Man may inforce a Diſtribution of the Goods of an Inteſtate, pur- 
ſuant to a Cuſtom in the Province of York. 1 Ch. R. 79. 
Or, upon the Cuſtom of Londor, I Ch. Re V4: 1 Ver. 61. Page in 


Oardian, (G. 2.) 


And if a Freeman of London ths, Haste his Perſonal Eſtate ſhall be 
diſtributed, a Moiety, or 2 Thirds, according to the Cuſtom, the Reſidue 
according: to the S. 22 & 23 Car. 2. 1 Ver. 134.—80, in York. R. 1 Ver. 
305, 314, 432, 405. 

And a Bill, for Diſtribution to the Wife of her Share, ſhall be allowed, 
tho! the Huſband had left London before his Marriage, and reſided in the 


Country for 20 Years, and fettled a Jointure upon his Wife. K. pen a 


Plea of fuch Matter, 1 Ver. 180. 2 Ver. 110. 

If all the Children are advanced by the Father in his Lie- Urte, the D. 
Aribution of the Whole ſhall be according to the Sr. 22 & 23 Car. 2, 
1 Fer. 200. R. 2 Ver. 274, 

If the Wife is barred of her Share by a ſpecial Agreement, it ſhall be 
diſtributed amongſt the Children, Dub. 2 Ver. 263. 


If a Man deviſes a Moiety of his Eſtate to his Wife, ſhe ſhall have 2 


Moiety by the Cuſtom, and alſo a Moiety of the Reſidue. 2 Ver. 111. 


So, if a fraudulent Gift, &c, is made to prevent the Cuſtom, a Bill my 


be brought to avoid it. Ch. R. 16. 2 Lev. 130. 

As, if a Man by Deed diſpoſes of his Goods in his Life-time, but keeps 
the Goods, or the Deed in his Cuſtody. 2 Ver. 277. 

But if he abſolutely gives away the Goods, bond fide, in his Life- time 0 
his Children, or otherwiſe, it will be no Fraud. 2 Ver. 277. 


(3 E) Dower. 
43 E. 1 4 Wite favoured by Equity. | 


Ir a Woman is intitled to Dower by Law, Chancery does not bar * 
as, if A. for ſecuring 100 J. makes a Bargain and Sale to B. and his 
Heirs, to the Intent that he ſhould redemiſe to A. for Life, and upon Con- 
dition that the Bargain and Sale ſhall be void on Repayment; B. redemiſes, 
and afterwards A. repays the Money; the Wife of B. being dowable b) 
Law, ſhall not be reſtrained by Chancery ; for it was the Folly of A. that 


he did not make the Bargain and Ye to 2 Perſons, as is uſual. Eg. Ar. 


217. Cro. Car. 190, Vide Poſt, (3 E. 2.) 

If a Father purchaſes in the Name of kis Son and gives him Poſſeſſion, 
who afterwards executes a Declaration of Truſt to the Father, but continues 
in Poſſeſſion, his Wife ſhall be endowed ; for the Declaration of Truſt i 
frandulent to Creditors and Purchaſers. R. Eg. Abr. 218. N 
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Tf a Man deviſes an Eſtate for Payment of Debts, and afterwards to his 
Son in Tail ; the Wife of the Son ſhall be endowed ; for the Deviſe for 
Payment of 'Debts is but a Chattel Intereſt ; but ſhe ſhall not have Poſſeſ- 
gon until the Debts are paid. Eg. Abr. 218. 

So, if the Lands of the Hufband are ſequeſtred before Marriage, his Wife 
| ſhall be endowed. Eg. Abr. 218. 
If a Woman recovers Dower againſt an Heir being an "EY hen 
there was a Term to protect the Inheritance, which by Neglect of the 
Guardian was not pleaded; the Term ſhall not be ſet up againſt her in 
Equity. Eg. Abr. 219. | 
8 So a Woman ſhall be aided in Equity for her Dower againſt a Term for 
_ Ycars, which attends the Inheritance, if it is not in the Caſe of a Purchaſer, 9, 
EK. 2 P. M. 639, 646. 77” 
So, ſhe ſhall be intitled to the Equity of Redemption againſt a Mort- 
gagee, paying a Third of the Principal, or a Third of the Intereſt. 2 P. 
V. 032. Nie 72 
So, if the Eſtate is in Truſt for B. and his Heirs, who directs the Truſtees 
to convey to his Son in Tail, at the Age of 21 Years; and after 21, the 
Son marries and ts z his Wife ſhall have apo of the Truft Eſtate in 
Equity. Per Fetyl 2 P. M. 6445-047: oC, HH. | 
0 * a TH Eltate in Fee, made by * Anceſtor of the Huſpand. 
Senb. per Jekyll, 2 P. W. 641, 650. * * Vide 3 P. 
3 a Woman ſhall not be endowed in Equity of an Eſtate limitted. to 229. 
Truſtees in Truſt for the Huſband and his Heirs. Eg. Abr. 217. If it was 
done by the Huſband himſelf, or for the Benefit of a Mortgage, or _ 
—_— Purchaſer. 2 P. W. 640, 

Nor of a Truft Term, aſſigned for the Security of a Purchaſer. 
N. 639. 
90 Woman ſhall not be endowed, where ber Huſband deviſes Land ; 
to her in Satisfaction of Dower, if ſhe does not waive the Deviſe; for ſhe | 
ſhall not have both. Vide Eg. Abr. 218. 

But a Deviſe ſhall not be intended to be in Bar of e 11 it is not ex- 
preſſed: And therefore, tho the Huſband deviſes a Perſonal Eſtate and 
Land to his Wife for Life, and the Reſidue of all his Eftate to A. the Wife 
ſhall have Dower alſo. R. Eg. Abr. 218, Vide Pot, (3 E. 2.) 


(3 E. 2.) Dower, When aided, and When not. 


If a Wann has recovered Dower, Chancery will aſcertain her third Part 
by a Commiſſion. 1 Ch. R. 38. 

If the Sheriff by Colluſion. aſſigns a Third for Dower more valuable than 
either of the other third Parts of the Eſtate ; the Court will direct a new 
Aſſignment. I Ver. 218. 2 Ca. Ch. 160. Eg. Hive. $20... 

So, tho' there is not any Colluſion in the Sheriff, when the Alignment! is 
not equal. 2 Ca. Ch. 160, 

So, if the Huſband covenants that the Jointure ſhall be of fuch i a Villas, 8 
the Wife may bring a Bill in Equity for Diſcovery of Aſſets and Satisfaction, 
tho' Equity does not decree Damages ; but the Maſter upon fuch a Bill ſhall 
p_ 2 W and the Court will decree a Satisfaction, or a Trial. 

J. Abr. 1 


If A. makes a fraudulent Conveyance and afterwards marries, his Wife | 
ſhill have Relief againſt it. Eg. Abr. 220. 

So a Woman ſhall be allowed her Dower, tho” Land i is deviſed to. her 
for Life, and all the Real Eſtate to another, if it be not in Satisfaction of . 
Dower. Cont. per Lord Somers. Acc. per Wright, 2 Ver. 365. * Tide * Ar. i 2 1 
Ante, (3 E. 1.) | Eg. Abr.218, | 


So, 219, 
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render to the Huſband, ſhall be allowed her Free- Bench in Equity. R. 


Huſband makes a Settlement upon her in Conſideration of the Marriage 
Portion, if it is not expreſſed to be in Bar of Dower, and it does not appear 


® 2d Part of 
2 Med. Ca. 


| Life, but covenants that he in the Reverſion ſhall convey, and he con- 


CHANGER Y: 
So the Wife of one, who had the Truſt of a Copyhold, where the 
Cuſtom allows to the Wife her Free-Bench, if the Truſtees refuſe to ſur. 


r 


2 Ver. 585. 1 
So a Woman ſhall not be reſtrained from having her Dower, where the 


to be expreſly intended. R. Eg. Ca. 1 52. * 
If the Wife joins in a Fine to a Mortgagee, for barring her Dower, upon 
an Agreement by the Huſband, that ſhe ſhall have the Equity of Redemp. 
tion in Lieu of Dower, and afterwards the Huſband makes two other 
Mortgages ; the Agreement for the Redemption will be fraudulent as to the 
ſubſequent Mortgages, but the Wife ſhall have her Dower in Equity, not. 
withſtanding the Fine, R. 1 Yer. 294. Eq. Abr, 219. 
If a Perſonal Eſtate is veſted in Truſtees upon Truſt to pay 100 J. per- 
Ann. to the Wife in Lieu of Dower ; tho' ſhe accepts it for many Years, if 
the Perſonal Eſtate afterwards proves deficient, ſhe ſhall be ſupplied out of 
the Real Eſtate. R. Cb. R. 134. 

If A. deviſes Land for Payment of his Debts and Legacies, and after. 
wards to his Son in Fee; the Wife of the Son ſhall have Dower, from the 
Time the Debts and Legacies are paid, tho' her Huſband dies before that 
Time. R. 2 Ver. 404. Eg. Abr. 218. b 

But a Woman Tenant in Dower ſhall not have the Benefit of a Term to 
attend the Inheritance, R. 1 Ver. 357. Ca. Parl. 69. Vide Poft, (4 G. ;. 
—4 W. 19, 22.) 8 = „ 

80 a Woman, intitled to Dower of a Manor, ſhall not have a third 
Part of the improved Values of Copyholds, which her Huſband enfran- 
chiſed after Marriage. Ca. Ch. 246, 7. l 
So a Woman ſhall not have Relief for Dower of an Eſtate, which was 
in Truſt for her Huſband. 1 Ch. R. 254. Eg. Abr. 217. 5 1 
So, if the Huſband purchaſes Land of A. who has only an Eftate fur 


ee 


veys to the Heir of the Huſband ; the Wife ſhall not have Relief in Equity 
1 4 e for her Huſband was not ſeiſed, but only for the Life of 4, 
So, if A. purchaſes Whiteacre of B. who makes him a Leaſe of Blackacr: 
for ſecuring the Purchaſe, and dies, and his Son enters; the Wife of the 
Son ſhall not have Dower, other than ſubje& to the Term. Eg. Abr. 219. 
So, if a Wife having a Jointure of 400 J. per Ann. joins in a Sale thereof 
with her Huſband, who afterwards ſettles 1 50 J. per Ann. on Himſelf for 
Life, and afterwards on his Wife and the Heirs of her Body (without an 
Agreement that other Land ſhould be ſettled in Recompence) and after- 
wards dies without Iſſue, and the Wife ſuffers a Recovery, and deviſes for 
Payment of her Debts; he in the Remainder ſhall be aided againſt th: 
Deviſee ; for it was a Forfeiture within the Str. 11 H. 7, R. Eg. Abr. 220. 
So, if the Huſband gives a Bond to ſettle Land upon his Wife for Life, 
and afterwards to the Children; ſhe ſhall be barred of her Dower. Per 
King, 5 Geo. 2.17, PT 
So, a Wife ſhall not have a Proviſion by her Huſband: for her Jointure, 
and alſo a Diſtribution upon the Sr. 22 & 23 Car. 2. Vide Ante, (3 D. 2 


(3 F) Equit 
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(3 F) Equity. 


(3 F. 1.) Relief, when allowed in Equity. 


Court of Equity will give Aid principally in Caſes of Fraud, Accident, (3 P. 19 
A and Truſt. 2 p > 4 (C. 2.—Z.) Poſt, (3 M. 1.—4 W. 1.) Brgy Bog 
And Equity will give Relief in ſuch Caſes, tho' it is agreed, that no Re- dent, and 
lief ſhall be prayed in Equity, 1 Mod. 30 5 | 3 Truſt. 
_ S5o Equity will relieve, tho' the Party himſelf upon Oath in a former 
_ Anſwer, Cc. denied his Right to it. Vide Poff, (4 W. 5.) | 
_ Tho' the Party has obtained a Judgment at Law. Vide Ppt, (3 W.) 

Tho' the Contract be made originally by, or with the King himſelf. 
Hard. 373- OM | 


__ So Equity will relieve where an Act is againſt good Conſcience, tho" (3 F. 2.) 
Fraud is denied: As, where a Man ſues at Common Law, for a violent re- wer - 1 
= taking of Money won by Play; an Injunction ſhall be granted. 1 Ver. done "is 
430, 490. | be | | ide. 

10 N if * unſeals and diſplaces Writings delivered to his Cuſtody, by which 

—_—_ Evidence may be ſuppreſſed; his Demands ſhall be diſallowed, tho' he 
wears that all the Papers are produced. 1 Ver. 452. 

If a Truſtce purchaſes the Eſtate for Life of the Huſband at an Under- 
value, when he abſconds from his Creditors, Chancery will direct a Recon- 
veyance, for the Benefit of Creditors, upon Repayment of Principal and 

—_— Intereſt. 1 Ver. 465. = SY ES 
If a Man advances Sums of Money to Young Perſons and takes joint Se- 


46067. 5 | pon oth = 

= - 80, if a A. ſells an Office in the Army to B. and afterwards proęures 
—_ him to be turned out. 2 Ca, Ch. 8a, 3. 7 

I a Barriſter at Law undertakes the Recovery of an Eſtate to which B. 
RS hath a Right, and obtains of B. a Bond to ſurrender to him a Moiety of 
the Eſtate, when it ſhall be recovered; he ſhall be decreed to deliver up 
—_ the Bond, and retransfer the Eſtate, upon Payment of the Whole by him 
—_ cxpcnded, with an Allowance for his Care. R. Ch, R. 477, © _ 
So, if a Truſtee for A. takes a Security for 600 J. with his Privity, of B. 
and afterwards for 600 /, aſſigns it to C. who relies upon the Word of the 
Truſtee; A. ſhall be relieved againſt C. tho' both are defrauded ; for C. put 
che greater Confidence in the Truſtee. 2 Ca. Ch. 77. 

_ lt an Adminiſtrator during the Minority of an Infant ſells, as his own, 
dhe Stock of the Infant, in the Eaſl-India Company, to B. who by Entries 
n the Books of the Company hath Notice that it was the Stock of the In- 


5 5 2 | "IC" DA « . 6 | 
cCurities of them for large Sums, each of them ſhall have his Security deli- — 
vered up to him, upon Payment of the Money advanced to himſelf. 1 Ver. ef "I 


fant ; the Infant ſhall be relieved againſt B, R. Ch, R. 293, 


(3 F. 3.) When not, 


But a Man, who will not do Equity, ſhall not have Relief in Equity; (3 F. 3.1 
as, if a Jointreſs hath a Leaſe, which ſhe confeſſes was to attend the Inhe- hp as wil 
ritance ; on a Bill brought by the Heir for Deeds in her Poſſeſſion, on a EY 
Confirmation of her Jointure, ſhe ſhall not have her Jointure confirmed, 
without delivering up the Leaſe. 1 Ver. 480. 
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If A. ſues B. who purchaſed i in Truſt for him, and paid the Money for 
making the Conveyance ; on Repayment, A. ought alſo to pay all other 
Monies due from him to B. 2 Ca. Ch. 87. 

If an Heir comes to redeem a Mortgage made by his Father, he ought 
| alſo to diſcharge the Bond' of his Father, in which the Heir is bound, or 
other Mortgage, defective, made by his Anceſtor, before a Redemption 
ſhall be allowed him. Vide Pat, {4 A. 104) 

If a Man ſues Truſtees for the Portion of his Wife, he ought to make a 
ſuitable Settlement, Vide Po, (3 Z. 5, 6.) 

If a Man deviſes Lands in Tail to one Son, and in dee to another; the 
Son, who claims the Land in Fee under the Will, ought to releaſe his In- 

| tereſt to the Land intailed, to the other; & e Contra, 2 Ver. 582. 
But if a Corporation, Truſtees for a Charity, make a Leaſe and covenant 
in Conſideration of 100 J. to be expended by the Leſſee for Repairs, to 
renew, and the Leſſee covenants to pay an additional 3 the Rent ſhall 
be paid, _ the Corporation is not compelled to renew. R. 2 Fer. 412. 


(3F.4) So, if an ; Obligor prays Relief from the Penalty of a Bond given to 
5 maintain a Baſtard, and for Payment of 50 J. to the Woman; if it appears 
that he was a Sultor to the Woman, and abuſed her, he ſhall not have Re. 
lief, tho' he brings the 50 J. into Court. R. 2 Ca. Ch. 1 3 
So, if a Man, by Practice, obtains a Bond of 1600 J. upon the Loan of 
90 /. he ſhall not have Relief out of the Truſt Eſtate of the Obligor, for 
any Part of the Debt, tho' go /. was bond fide due, R, Ca. Ch. 202. 
If a Woman, who elopes, and is divorced a Menſa & Thoro, ſues for a 
Settlement made by her Huſband for Alimony, ſhe ſhall not be aided, 
I Ver. 53, Semb. 
If there is a Covenant that Tin hall be delivered Cuſtom-free to B. and 
the Tin is afterwards ſeized for the Sun; B. ſhall not be n Ca. 
Ch. 256, To 


63 F. 5. 80 Equity will not give Relief againſt a Contract by A. tho bis Expec- 


Tho' a Man's tation is fruſtrated, where no Default was on the other Side: As, if a Bond | 


E 
| IS * be to give 100 J. to B. if he ſurrenders his Office, which 1s with an Intent 


that the Obligor ſhould obtain it ; if he does not obtain it, if B. ſurrendered, 
he ſhall not be relieved, R. 1 Per. 98, 9, 


(3 F. 6.) 80 Equity does not take away a reaſonable Benefit, which accrues to 
Nor when 2 another by ſtrict Rules of Law ; as, if a Marriage Settlement | is made to 4, 
* for Life, and afterwards to his ſt, 2d and other Sons in Tail Male, and if 
crued to ano- NO Son living at the Death of A. to the Uſe of his Daughters, till ſuch Por- 
ther by Lau. tions paid; A. dies having Daughters, but no Son living, his Wife prive- 

ment aaa, with a Son, afterwards born; Equity will not take away the 
Portions veſted by Accident in the Daughters, 1 — contrary to the Intent of 


the Parties, if it is a reaſonable Proviſion, Semb, 2 Ver, 579. 


— F.7) So Equity will never give Relief againſt a Proviſion by Act of Parlia- 
1 ment: As, if a Leaſe by a Biſhop, &c, is void; tho' the Leſſee has Equity 
againſt the Biſhop, he ſhall not be relieved againſt his Succeſſor ; for the | 
Stat, which makes the Leaſe void, does not fave any equitable Right. . 
Cb. 227. 
So, if a Court erected by Act of Parliament determines a Thing, within 


their Juriſdiction, there hall be no Relief in N R. Ch, R, 320, 
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contrary to an expreſs Maxim of the N Law, unleſs in Caſe (3 F. 8.) 
of wh un) to if an 1 releaſes to one Obligor only, he ſhall not - * n 
have Aid againſt the other, tho' he did nat intend to releaſe the other. R. 
1 Rol. 374. J. 21, 
lf a Deed or Will! is not duly executed, Equity will not relieve. 2 Ver. 
#75: one Executor receives and releaſes the whole Debt, the other ſhall not 
be relieved. Mo. 620. 
Or, one Jointenant; tho* there was a Bill againſt the Debtor, or an 
Agr eement to divide the Debts. 
>, there ſhall be no Relief againſt a Deſcent according to the Rules of 
Law, tho' the Eftate is in Truſt, 2 P. V. 668, g. | 
| But upon Circumſtances, Chancery will direct contrary to a Rule in Law: 
As, upon a Bill, it will change the Venue to another County, by reaſon of 
the ou. Power of the Defendant in the proper County. 1 Ver. 439. 


So, if the Plaintiff has equal Relief and Benefit by the Law; as, upon (3 F. 9. 

a Bill by the Executors of the Huſband, to be ical againſt a Contract of on Were 

the Wife, becauſe ſhe had eloped, and had a ſeparate Maintenance, and has the ſame 

What it was known to the Defendant ; for this is a gaod Defence to an Action Relief by Lau. 
at Law, I Ver. 71. 

So, if a Bill be againſt an eswe for Debt, tho the Debt is proved 3 in 

Equity, the Plaintiff ſhall not be relieved till a Recovery in an Action at 

Law; and then he ſhall have an Account whether there are Aſſets. R. 

a Ver. 192. 

If an Executor pleads to 3 Actions, No Aﬀets abra 1000 where he hath 

only 100 J. Aſſets in toto; he ſhall not be relieved in Equity; ; for it was his 

town Fault to plead negligently, 1 Ver. 119. 

= So Equity does not aid, if the Defendant by the Miſtake of his 8 

pleads an improper Plea, R. 2 Ver, 325. 


| So Equity does not give the ſame Relief, which the Plaintiff may have 

by an Action at Law. 1 

Nor will it give Relief in Execution of a Sentence of an Eccleſiaſtical 

Judge; as for the quieting of the Poſſeſſion of a Pew in the Church, after 
a Decree for it by the Ordinary, 2 Ver. 226. 

Nor, againſt Churchwardens, to enforce the ſigning of a Rate to reimburſe 

vrhat the Party had expended by Order of Veſtry, after they are out of their 

1 Office. 2 Ver. 202. 

But where a Man has Privilege in the Court, be may ſue there for a 

| Matter for which he has an Action at Law: As, a Solicitor may have a Bill 
for Fees in a Suit in Chancery, 1 Ver. 203. 

= Yet to ſuch a Bill, a Plea, good at Law ſhall be allowed; as, that he did 

Hot deliver a x Bill bgned | to ba Sf 3 Jac. 8 Per. 37. 


43 6 Executoz. 
(3 G. 1.) Stands in the Place of the Teſtator. 


CHan CERY will decree an Intereſt veſted in the Teſtator to his Exe- 
cutor, tho he is not named; as, if a Legacy is given to A. and if he 
dies under Age, to B. and C. or the Survivor; B. and C. die, and then A. 


dies, under Age; the Legacy ſhall be decreed to the Executor of the. Sur- 
pivor, R. 2 Vent. 347. 


* 8 = 


FFC 

If a Bond is upon Condition to pay Money to A. upon ſuch a Day, and 
he dies before the Day; it ſhall be paid to his Executor, or Adminiſtrator, 

Leo. 212. | 
: If an Executor ds. a Leaſe, rendrin 6 his Adminiſtrator ſhall 
have the Rent, and not the Adminiſtrator de bonis, Sc. 1 Ver. 94. 

If a Bond is given to pay a Sum of Money, for Owelty of Partition, to 
the other Parcener; the Executor or Adminiſtrator of the Obligee ſhall bare 
it, and not the Heir. 1 Ver. 1 

If Money is paid to the Remembrancer in the Exchequer, who imbezilʒ 
it, a Bill lies for Relief, by his Succeſſor againſt his Executor. Ca. Ch. zoo. 

If Goods are deviſed to be ſold for the Purchaſe of Lands for A. who 

dies without Iflue before the Purchaſe made; the Executor of A. ſhall 
have them. 1 Ch. R. 204. 
If a Term is veſted in Truſtees for Payment of 1606 „ to A, his eldeſt 
San, and every other Child not married or provided for; A. was then mar. 
ried and had 40 J. per Ann. for the Life of his Father, but no other Pro. 
viſion, and died before his Father; the Executor of A. ſhall have the I 000], 
1 Ch. R. 258. 

But, if upon an Aſſignment of a Statute to the Conuſor by the Admi. 
niſtrator de bonis non of the Conuſee, the Conuſor covenants to pay the 
Money to him, his Executors. or Adminiſtrators, and the Adminiſtrater 
dies ; the Money ſhall be decreed to the Executor of the Adminiſtrator, and 
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not to a new Adminiſtrator de bonis non, Sc. no Debts of the firſt Inteſtat = | 


appearing to be due. 2 Vent. 362. 
So, if a Man is bound to pay Money to lch Perſon as A. by Will ſhal 


nominate, who does not nominate, but makes B. his Executor; B. hal 
not have the Money; for it ought to be an Aſſignee in Fact that ſhal 


take, R. Hob. 9. 
(3 G. 2.) What Things he is compellable to do in Equity, 


An Executor is compellable in Chancery to pay Legacies. Vide Pol, 
(3 T. 3.) P. . 575. 


A a 


If he is guilty of a Devaſiavzt, his Executor or Adminiſtrator ſhall be 3 


liable (if he has Aſſets) to the Debts of the firſt Teſtator, to the Quantun 
of the Goods waſted. Ca. Ch. 2 57. 

If any one adminiſters, without Authority, the Executor ſhall be com- 
pelled to allow all Payments, to which he himſelf would have been liable. 
R. Ca. Ch. 33. 

A fortiori ſuch Payments ſhall be allowed to an Executor de ſm tart 
Ca. Ch. 33. 

If Money is to remain in the Hands of an Executor, till Payment to Is 
fants, when of full Age ; Chancery will compel him to give Security for i i. 

And to pay Intereſt. 2 Ca. Ch. 152. Vide Poſt, (3 8. 4, 6. 

So, if he receives Money put out upon Mortgage; he ſhall be compelled 
to place it out at Intereſt. 2 Ca. Ch. 21. 

So, if he compels Payment, and places the Money out at Intereſt; hc 
ſhall account for the Intereſt, tho' he takes the Security at his Peril. R. 
cont. 2 Ca. Ch. 21. R. Acc. 2 Ca. Ch. 152. | 

Otherwiſe, where he is compelled to receive it. 2 Ca. Ch. 21. 

So, if a Tertenant ſuffers a Rent-charge to be in Arrear, his Executo! 
ſhall be compelled to the Payment of the Arrears if he has Aſſets; for tho 
the Perſon of the Teſtator was not liable for a Rent, which was recoverable 
only by Diſtreſs, yet his Perſonal Eſtate was avgrmented by the N on-pe). 
ment. K Ca. CB. 121, | F 


vviſee ſells it bond 
tie other Le 


another. Ca. Ch. 2 


Y | Value is aſſigned to A. by reaſon of which the Aſſets fall 
Legatees ; A. muſt refund. R. 2 Ca. Ch. 25. 


rn 153 


If an Executor is indebted to the Teſtator, tho the Debt 18 releaſed by 
Law, Equity will inforce Payment by the Executor, for the Diſcharge of 
Debts, or Legacies. He A irnert Za 1 | 

$o it will inforce Payment to the Reſiduary Legatee. R. Ca. Ch. 292. 

80 it will inforce Payment of Debts on ſimple Contract, it the Executor 
has Aſſets, tho' the Executor is not liable by Common Law. KR. Ms. 5 50. 

So, if an Executor joins in the Probate of a Will, and afterwards the 
other Executor only acts; he ſhall be aided in Equity, againſt a Sentence 


in the Eccleſiaſtical Court, which charges both for the Payment of a Legacy: 
S-mb. Ca: Ch: 200. 


( 3 G. 3.) How he {hall pay Legacics. 


An Executor need not pay a Legatee, without Security to refund, if the 9 
Aſſets fail. Ca. Ch. 257, 137. e 


; gatee ſhall re- 
And he ſhall refund to Creditors and alſo to other Legatces ; for if the fund, and 


1 | 8 | . . . . — | 4 on | when not. 
Aſſets fail, the Legacies ſhall be paid in Proportion. 2 Vent. 358, 360. 


1 Ver. 94. 1 Ch. R. 134. 2 Ver. 205. 2 Ch. R. 137. 
And if the Spiritual Court decrees Payment, without Security for refund- 


ning, a Prohibition ſhall go. 2 Vent. 358. Ca. Ch. 258. 1 Ver. gz. 


- LL 
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So, if by a Decree of Chancery, a Legatee is paid, and afterwards Debts 
are diſcovered, he ſhall be compelled to refund. 2 Vent. 358. R. Ca. 


. 136. 2 Ver. 205. Vide 2 Cb. R. 137. 


So, if the Executor of an Executor, who has made a Devaſtavit, pays 
a Legacy of his Teſtator, and then, upon an Account, the firſt Executor 


* | appears to have waſted the Goods of the firſt Teſtator; the Legatee ſhall 
be compelled to refund to a Creditor of the firſt Teſtator, upon a Bill 


againſt the Executor of the Executor (who was inſolvent) and the Legatee. 


EK. 2 Vent. 360. 1 Ver. 162. 


Otherwiſe, if the Bill was brought by the Creditor and the Executor of 


me Executor againſt the Legatee; for the Executor ſhall not reverſe his 
—_ own Aſſent. R. 2 Vent. 360. 


But if an Executor aſſents to a Legacy, without requiring Security to re- 


5 3 fund, if Debts are afterwards diſcovered, and the Aſſets fail, he ſhall not 
compel the Legatee to refund. R. 1 Ver. 94, 453, 460. 2 Vent. 3 58, 


360. R. Cont. Ca. Ch. 257, 136, | 

So, if he pays a Debt due by ſimple Contract, before a Debt by Spe- 
cialty ; the Creditor ſhall not be compelled to refund. 2 Vent. 360. 

So, if an Executor aſſents to a Deviſe of a Term for Years, and the De- 


fide ; the Creditors cannot compel the Vendee to refund. 
R. Ca. Ch. 257. — 5 


So, if an Executor pays a Legacy, and afterwards Aſſets fall ſhort for 


1 | gatees ; the firſt Legatee ſhall not be compelled to refund. 
Semb. Ca. Ch. 136. 2 Ver. 205. 


A ſpecifick Legacy, or Sum, actually paid, ſhall be refunded: as well as 


So, if a Deviſe is that the Executor do aſſign Land of 100 J Value to A. 
and gives Legacies out of Lands fold to others; and Land of above 100 J. 


ſhort for the other 
When Legatees abate, Vide Poft, (3 V. 18, 19.) = 


You. Rr 15 


cu, en the eb So, if a Man deviſes the Reſt of his Goods and Chattels to his Exect- 


5 


3 42 e Part of 2 Ver. 674. Adm. 2 Ver. 077- 2 Ver. 737. K. Eg. Ca. 10. * RI 2 
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2 11 the Executor demiſes a Texts in Traſk for a 3 this ſhall be a 
2 o ſufficient Aſſent. R. 2 Vent. 3 58. 1 Ver. 94, 453. 


Legacy. If an Executor refuſes to aſſent, he ſhall be compelled thereto in Equity 
Vide Adnini- 1 Ver. 94. 

Hration, (C. 55 | 

&c.) 


hes Fam W is Reſiduary Legatee, and dies before Election made to 
When he ſhall take as Legatee, yet the Reſidue ſhall be diſtributed as his own Eſtate, for 
= ly Le- the Court will make the Election for him. R. Ca. Ch. 310 
tee But if a Man deviſes his Perſonal Eſtate to his Wife, und — her 
Executrix, ſhe ſhall take as Executrix. R. 2 Ver. 302, zog. 

Vide Poſt, (3 G. * ) 


6.6.) The moſt ſafe way for Payment of Legacies, by an Executor, is to take 
hat Pay- the Direction of the Court of Chancery. 
4 will be If an Executor pays a Legacy without the Direction of the Court, and 
By Direction afterwards Aſſets are evicted ; he ſhall not be relieved againſt the Legatce, 
of the Court. nor compel him to refund. R. 2 Ca. Ch. 9. Vide Ante, (3 G. 1.) 
So, if Aſſets afterwards fail to anſwer 5 the other Legacies fully, he 
. 5 ſhall anſwer out of his own Money, ſo muc hrit Legatee is paid d be. 
Je hr Yong us Proportion, „. 2 Ca. 92225 13 eee . ; 2:4 
of that Legdtee was to be pe paid i In 22 Litke firſt Place, Ref 7; K 132 
So an Executor may exhibit a : Bill againſt all the Creditors, to ſettle the 
Debts, and which of them are to be preferred. R. upon Demurrer, 
; 2 Ver. 
F But ayment to the Father of an Infant, where the Legacy is not of 
Value to ſupport the Charge of a Decree, ſhall be good, tho' the Father 
_ afterwards fails. Ca. Ch. 245. . „„ lee fartfc- Sr. 160 jj 
A fortiori, if he takes Security from the Father to pay the Infant 
Ca. Gb. 245. 
Otherwiſe, if he takes Security for his Indemnity fi then he pays at 
his Peril. Ca. Ch. 244. © 
So Payment of a Legacy, where each Legatee ought to be paid out of a 
proper Fund, is good ; tho' the Fund of others afterwards fails ; for each 
ſhall ſuſtain the Loſs, which happens to his particular Fund. 2 Ca. Ch. 1 32. 


( G.7) If a Man makes his Executor, and ſays nothing as to the Reſidue of hi 
| 00 . Perſonal Eſtate; it goes to his Executor. R. 2 Ver. 104, R. Eg. Ca 
Legatee. 28. * Mdmitted 1 P. V. 554. 
* 2d _ So, if a Man gives a Legacy to his Executor, without Mention that 
N another ſhall have the Reſidue; his Executor ſhall have it. R. 2 Ver. 677, 
2d Part of 8. R. 2 Ver. 737 com. 2 Fer. 361, 425. R. Eg. Ca. 12. Cont, Fr. 
d. . 
Tho' he deviſes a e to his Executor after all other Legacies. K. 
2 Ca. Ch. 187. 
Tho! the Executor is his Wiſe, or ether Relation. 2 Ver. 649, 678. 
But a Legacy given to the Executor for his Care or Trouble, excludes 
ha the Executor, unleſs he be expreſly named Reſiduary Legatee, from the 
" Reſidue of the Perſonal Eſtate, after Debts and other Legacies paid ; fo 
in ſuch Caſe the Reſidue ſhall be diſtributed according to the St. 22 & 


23 Car. 2. for the Diſtribution of Inteſtates Eſtates. R. 1 Ve * 473. K. 


u rears 7 


oats rer Ca. x 550. Eg. Ca. 209. 


* TYP or, and gives him 100 J. for his Care, and then Lk the Reſt of my _ 
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L egatees in Proportion. R. 2 Fer. 149. 


G H AN E R R V. 1 

ſonal Eftate to A, 4. ſhall be the Reſiduary Legatee of the Goods, as well 

ds of the other Perſonal Eſtate, R. 1 Ver. 30. 3 

| So, if the Executor ſubmits to account for the Reſidue, having his Le- 

gacy, tho' it was by Surprize. 1 P. V. 298, 300. 

ff a Man deviſes 800 J. to his Executor upon Truſt to pay ſeveral An- 
nuities, the Reſidue of his Perſonal Eſtate to A; the Surplus of the 800 l. 


after the Anouities ſatisfied, ſhall go to A. 2 Ver. 425, 6. | 
If a Man deviſes 20/. to his Executor, and deſires him to take the 
Trouble of his Will, and gives all that he has in Legacies, but afterwards 
| acquires a larger Perſonal Eſtate ; the Surplus ſhall be in Truſt for the ,- 
If a Man deviſes his Plate to his Wife for Life, and afterwards to his 
Son, and makes his Wife Executrix, but ſays nothing of the Reſidue ; it 
W ſhall be diſtributed. R. 2 Ver. 650. R. 2 Ver. 674. R. Cont. 2 Ver. 677. 
Lide infra. | | \ 
= So an abſolute Legacy, if it lapſes by the Death of the Legatee, ſhall 
not go to the Reſiduary Legatee, but ſhall be diſtributed. 2 Yer. 395. Or 
| it goes to the Executor, where the Benefit of the Whole was given to him N 
for his Life. Temp. 5 G. 2. 12. | - 
If a Man gives a Legacy to A. and another to his Executor, and dies 
before he deviſes over; the Reſidue of the Perſonal Eſtate ſhall be diſtri- 
| buted. R. Eg. Ca. 184. "WED „ | 
| The Reſiduary Legatee may demand an Account againſt the Executor. 
2 Ca. Ch. 35. | . 
So, againſt every one to whom Money of the Teſtator is payable, 2 Ca. 
FLEE. 0. Face fnte, (2A. 1) © 5 1 4 
And the Executor ſhall account for all Intereſt received by him, as well 
W as the Principal, to the Reſiduary Legatee. R. Cont. 2 Ca. Ch. 35. A 
| If an Executor compounds a Debt or Mortgage, the Advantage tends to. 
| the Benefit of the Reſiduary Legatee, and not of himſelf. R. 1 Sal. 155. 
| If a Legacy is given to A. upon the Contingency of his returning from 
| France, Gc. and he dies before; it will go to the Reſiduary Legatee, the 
| Condition precedent, upon which it is given, not being performed, KR, 
2 Ver. 394. | = 5 | | 
| If a Man deviſes the Uſe of his Plate to his Wife for Life and makes her w 
Executrix; ſhe ſhall have the Reſidue, Cont. per Cowper, but reverſed in 
| the Houſe of Lords, 1 P. W. 115. 2 Ver. 648, 675. 1 P. V. 552. Vide 
| Supra. A . 42 S Par. 2 Of. Aa CF IP AC aa AI 
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U. at Relief an Executor ſhall have in Equity. 


LES, 


. 
nee. 


.* 
— 
1 
$2 


, 
2 


% 
* 


. 
2 
F $2 17 


1 . 
\ 


e OE 


1 LA 
5 

42. 
WE 


2 
GS 222 h 


2 


"| of 7 A. 
MACE 


V 
e e, 
A 
He 


We 


» 


2 4 
2 
22 


An Executor ſhall be relieved in Equity. id. Aunini- 
| Toa Bill brought by an Adminiſtrator, it may be pleaded, that the De- Hrator, Aue. 
ceaſed made a Will and the Defendant bis Executor. 1 Ver. 397, E ow _ 

That the Defendant is Executor by a Nuncupative Will made beyond the i "op We | _ 
dea, and no Aſſcts here, tho' the Nuncupative Will is not proved here; for | 
* = no need of it, when made in a 8 Country, of an Eſtate there. 

Ver. 397. | 8 
| That the Plaintiff is not Adminiſtrator.. 1 Ver. 473. BY 
So, if A. being ſued as Executor, pleads Ne ungques Executor, and there wy 
8 a Verdict againſt him, becauſe ſome minute Thing as 2 d. or other ſmall 
Sum was paid to him, and a ſmall Part of the Goods of the Teſtator de- 
livered to him ; he ſhall be relieved in E uity. R. 2 Ver. 147, 8. 1 

So, if a Verdict be againſt him upon Plene Adminiſtravit, upon a Con- 
feſſion by him, that he had a Mortgage for 300 J. when that Mortgage 
Was of no Value, there being two prior Mortgages. R. 2 Ver. 147. - 


x Þ 


So, 


GC. HH ANG 5 KT: 

So, if an Executor pays Money purſuant to a Decree, and afterwardz 
is charged with that Money as Aſſets at Law, he ſhall be aided in Equity, 
for the Decree was not pleadable at Law. 3 Ch. R. 3. : 

So, if A. covenants, upon the Sale of Land to B. that he ſhall enjoy, 
or the Money paid ſhall be refunded, and B. is afterwards evicted by C 
and afterwards B. makes C. his Executor; C. ſhall be aided in Equity to 
recover the Money, tho' he himſelf has the Eſtate; for he has it en autey 
Droit, R. 1 Ver. 284. 

If A. covenants, within 4 Months to ſettle 100 J. per Ann. or, if he 
does not do it, that his Executor ſhall pay 2000 J. and dies within 4 Months, 
his Executor ſhall have his Election to ſettle the Land, or pay the Money, 
R. 2 P. V. (617.) | 


(3G. 9.) What not. 


But if an Executor or Adminiſtrator pays Debts on Specialties to the 
Value of the Aſſets, before Notice of a Decree ; he ſhall pay the Whole 
due by the Decree, and ſhall not be aided in Equity. 2 Ver. 37. . 

If he proves the Will in the Spiritual Court, and a Legacy is interline; AW 
and forged, he ſhall not be aided in Equity; for it might have been re- 
ſerved in the Eccleſiaſtical Court, which has the Probate of Wills, guced 
the Perſonal Eſtate. P. V. 388. | 


| (3 H) Exchange. 


F a Man incloſes Glebe amongſt other Lands improved out of a Waſte, 
and allots other Land to the Parſon, as good in Quantity and Quality, 


_ is ſo found upon a Commiſſion ; it ſhall be eſtabliſhed by a Decree. 
1 Ch, R. 41. 5 | 5 . 
agel u, fb 1 ACE. 0.9. 4 
| £ £ | ! P 
: (3 1) Falk. 
1 1 (3 I. 1.) When a Diſcovery ſhall be inforced. b 
„ CHAN CERY will compel the Diſcovery of Deeds, or other Writings. 45 


n 8 

And that, at the Suit of every one who has a Right to a Deed in the 
Defendant's Cuſtody; as, if there is a Deviſe to a Wife or Daughter, &:. 
the Heir may pray a Diſcovery of a Deed of Intail, which defeats the De- 
viſe. 2 Ca. Ch. 4. = 7% 

If a Deed is diſcovered to be in the Hands of A. who ſuppreſſes it; 
there ſhall be a Decree for Enjoyment according to the Deed. 2 Ver. 350. 

Tho' the Defendant denies the Deed to be in his Cuſtody, if he has 
confeſſed it in a former Anſwer. 2 Ver. 380. V 
If the Defendant ſays, that, in a Paſſion, he burnt the Deed, but it 1s 
proved that he produced it, after the Time alledged for the burning of it; 
he ſhall ſtand committed till he either produces it, or admits it to be to the 
Effect in the Bill. R. 2 Ver. 561. | 

But a Purchaſer for a valuable Conſideration without Notice, ſhall not 
be compelled to diſcover a Deed for the Impeachment of his Title, but 
may plead that he is a Purchaſer without Notice. Vide Ante, (I. 1.) 
Nor a Woman, who has a Jointure, if the Jointure is not confirmed. 


S0 


1 


GH ANCE N V. 


do there ſhall not be a Bill, for the Diſcovery of a Deed, withont an 
Affdevit that it is loſt; where the Court has not Juriſdiction, W ithout the 
Deed. Vide Ante, (E. I.) | 
Or, if the Plaintiff, beſides the b prays Relief. Ez. Abr. 13. 
But where the Bill is for a Diſcovery only, or to have a Deed pro- 
| duced at a Trial, an Affidavit 1 is not neceſſary. Semb. Eq. Abr. 1 

Or, if the Bill is for the Diſcovery of a Leaſe, without which the 
Plaintiff cannot fix his Damages at Law, tho' he prays General Relief; for 


10 that does not import Relief in Equity, but ſhall be confined to ſuch Re- 
_ licf as was W by the Diſcovery, to the Intent to have Relief at Law. 


e V 
| | 2 Me g 
3 NE 
2 HH 
N 1 
172 c 
f 


(31. 2. ) When a Deed ſhall be aided, or avoided. 


When a Deed ſhall be aided, or avoided, Vide Conveyance, Ante, (2 T. 1, 
ee.) — obligation, Peſt, (4 D. 1, &c.) 
_ 1 a Man, upon a Diſpleaſure at his Son, makes a greater Settlement 


3 upon his Wife, but afterwards cancels the Deed ; yet the ME if ſhe finds 


the Deed, ſhall have Advantage of it. 2 Ver. 476. 

_ la Deed is diſcharged, by Payment, &c. the Court will compel the 
Delivery of it to the Party. Vide Obligation, (4 D. 1.) 

At So of a Deed with a Power of Revocation ; if it is revoked purſuant to 
me Power; for the Decd of Revocation may be loſt. Eg. R. 1. 


4) When a Deed ſhall be a - 
If the Gs by his Anſwer offers to produce a Deed, known to be 


} : in his Cuſtody, as the Court ſhall direct; it ſhall not be produced till the 


_ Hearing of the Cauſe. 
If he pleads, that he himſelf is a Purchaſer for a valuable Conſideration, 
as by a Deed ready to be produced appears, he ſhall not be obliged. to 
producer it to the Plaintiff Eg. Ar. 36. 

But where the Plaintiff is Co-heir with the Ba who, having 
the Settlement of the Eſtate in his Hands, pretends a Deviſe to him, he 
Mall produce the Settlement, before the Trial of the Will; for a Trial will 


be vain, without producing the Settlement, which belongs to the Plaintiff 
as well as to the Defendant; R. Eq. Ca. 99. * 


* 2d Part of 


2 Mod, Ca. 


* » 


G K) Fines, 


'Þ a Man has a Tenant-right Eſtate z a reaſonable Fine ſhall 1 be efta- 


bliſhed by a Decree ; as, the Value of one Year, upon a moderate Eſti- 
mate. 1 Ch. R. 34, 96. 


Vide Fine and Recovery, Poſt, (3 N. 1 ) 
(3 L) Forfeiture. 
When it ſhall be aided, and when not. 


CHA NUERY will relieve againſt a Forfeitute by Waſte upon a Copyhold, 
if Satisfaction is made for the Waſte, and there does not appear an In- 


tent to commit the Waſte. R. Ca. Ch. 96. Vide Copybold, (M. 3.) 
vor 1, 8 


So, 


ö A 
2 "M0 PI — , 80, againſt a Forfeiture of a Leaſe for Years, Sc. for Non-payaient of 


e e, 3 Rent. 

= - - Sony And by St. 4 Geo. 2. 28. A Leſſee being relieved, ſhall enjoy according 
3 9 een — i the Leaſe, without a new Leaſe. 

3 


. ed If Tenant for Life, as Ceſtuy gue Truſt, levies a Fine of the Truſt. 
| .. Eſtate, it ſhall not be a Forfeiture of his Truſt for the Benefit of him in 


3 e, .. — the Remainder, or Reverſion. 2 P. V. 147. 
. I, 4 * But by the Sr. 4 Geo. 2. 28. Leſſee, or any claiming Right to a Leaſe, 
A. 2 2. 5 


. preferring a Bill for Relief in 6 Calendar Months after Judgment in Ejec. MN 
er rs ment, and Execution thereon executed, ſhall not be reſtored to Poſſeſſion, 
x. a. I unleſs he pay to the Leſſor what the Profits, which he received, or might, 
LA on War A. Oey without wilful Neglect, have received, fall ſhort of the reſerved Rent. 
X02 2 . G4 . 80, if a Copyholder commits a Forfeiture, he ſhall not be aided. 
abe, Proc — eggs. As, if he makes a Leaſe not warranted by the Cuſtom. 2 P. V. 147. 
L . .. So, if an Eſtate is ſettled in Truſtees in Truſt for A. for Life, afterward TIN 
2 * >= 7. — to his Wife for Life, afterwards to their firſt and other Sons; and A. and | 
e. SHB , his Wife make a Mortgage thereof to B. and levy a Fine to him; B. ſhall . 


„ A. baue it during the Lives of A. and his Wife. 2 P. W. 147. ** 
N Ai Zn — C. r — 2 E > : = 
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Wy 3M. 1.) When it ſhall avoid a Bargain. 


. | © Frandilet RAUD, Accidiat, and Breach of Truſt are proper for Relief in Con- 
= ke 32 ſcience. 1 Rel. 374. J. 10. 4 Inſt. 84. Vide Ante, (Z)—Poft, (4 W. I.) 
. Vide is Comin, And therefore, if a Man is decoyed by Fraud or Circumvention to = 
(B. 2, Sc.) a diſadvantageous Bargain, he ſhall be relieved in Equity. Vide Ant, 
(.! C. 8, 9, 12.—2 T. 11.) Poſt, (4 L. 1.4 W. 28, 29.) 
As, if he is drawn in by Art or Covin to give $006 "foe Goods of but 
j half that Value. | 
If he gives a Bill of Exchan ge for. Value received, where nothing ws 
paid and no Conſideration given. R. 2 Ver. 123. 
Or Judgments for great Sums, when a ſmall Sum was paid. 3 Ch, R. 10. 
If he is drawn in to execute a Releaſe, by Suppreſſion of the Truth, ««r 
by a Suggeſtion of a Falſhood. P. V. 240. 
So if a young Gentleman is inveigled to give 500 J. for Goods, which b 
= o ſells only for 200 J. Ca. Ch. 276. 
= - If an Heir apparent gives Security to pay 1200 J. after the Death of his 
x Father, for Goods of 400 /. Value, and if he dies before his Father, then 
- 0 nothing. 2 Ca. Ch. 137. 
| So, if he ſells the Reverſion of "NS after the Death of his Father, for 
a ſmall Sur, and an Annuity for the Life of his Father, tho' the Sale would 
be void, if de were to die befote his Father. 2 Ca. Cb. 120. I Per. 107. 
2 Ver. 27, 77. 

If upon a Loan of 2000 J. he gives Judgment to pay 5000 J. after the 
Death of his Father, or if he marries before. R. 2 Fer. 15. P. V. 31% 
So, if he engages in Securities with others, upon Payment of the whole 
Money, which he received, he ſhall be aided. R. 2 Ver. 77. 

So, if A. in the Remainder after the Death of his Uncle, without Iſſue, 
3% takes up Money by Loan, upon an Agreement to pay 1000 J. for eve!) 
1 100 J. if his Uncle dies before him without Iſſue, and afterwards, upon 
$ Bill in Equity to redeem or to forecloſe, ſubmits to be forecloſed, and ac 
knowledges by his Anſwer, that the Bargain was fairly made, he ſhall be te- 
lieved upon Payment of Principal and Intereſt, without Coſts. 2 Ver. 122. 


4 It 


© 2 — ee 


ee 

If A. offers a Mortgage for 1000 J. if a Scrivener can find him a Gentle- 
man, who will advance it; and the Scrivener contrives with B. who, as 
Agent for another Perſon, advances 300 /. only, and ſupplies Wine to the 
Value of 200 J. for 400 J. more, and diſcounts 300 J. Debt with the Scri- 
vener, and takes Security of A. and the Scrivener : A. ſhall be relieved, 
upon Repayment of all that he received, vig. 3007. and Intereſt, R. 
2 Ver. 347. | DE 

So, i 1 in Remainder in Tail aſter the Death of his Father, ſells 
150 l. per Ann. for 1050 — — , ,,,, 

So, if A. procures a Policy of Inſurance to be fubſcribed by Fraud; a 
Verdict thereupon ſhall be avoided in Equity, with Coſts. 2 Yer. 206. 

If A. a Deviſee by a Will not executed according to the S. 29 Car. 2. 
procures a Releaſe from the Heir and a Conveyance for a ſmall Sum. P. 
W. 239. | 
: 80, if A. ſells Shares of a Bubble of no Value, he ſhall refund the Money. 
2 P. V. 154. | : | 
And a Purchaſer ſhall be aided in Equity for the Fraud, tho' he has an 
= Action at Law for the Money received to his Uſe. 2 P. W. 156, 220, 


d= 


( M. 2.) Or Conveyance. 


of a Deed, or Conveyance, Vide Ante, (2 C. 12.—2 T. 11.) Poft, (4 D. 
283.—4 L. 1.—4 O. 1.) 8 os 5 
If a Son, upon his Marriage, gives a Bond to refund Part of the Portion, 
—_— without the Privity of his Father, he ſhall be relieved againſt the Bond, as 
—_—_ fraudulent. 1 Sal. 156. X. ny 85 8 
lf by an Agreement of the Father, before Marriage, his Eſtate was to be 


ned upon his Daughter, and her Huſband and their Iſſue, and A. under- 


= takes that a Conveyance ſhall be made accordingly, but procures a Convey- 
gance to be made to himſelf in Fee, in Conſideration of a Debt due to him; 
it ſhall be cancelled, as fraudulent. ' R. Ch. R. 449. 


1 = Eſtate in A. marries C. who procures the ſurviving Truſtee to convey to 
bim; and then the Huſband and Wife levy a Fine, to the Uſe of the Huſ- 


band in Fee; it ſhall be ſet aſide as fraudulent, tho 5 Yeats, and Nonclaim + 
= have paſſed ; and the Huſband and Wife ſhall be decreed to reconvey to the - 

| 4 f. ͤ ̃7 7 r 
i:!!! x Ce. eee, M1. 


Heir of B. R. Cb. R. 449. e,, 2 


L Wt ( 3 M. 3 ) Tho' the Bargain or Settlement was to take Effect 
74 aApon a Contingency, 


b, if A. by Practice draws in B. for 300 /. to grant him 300 J. per Ann. in 
= Fee; with a Proviſo that it ſhould be void if A. had Iſſue Male who ſhould 
utain the Age of 21, tho' there was an Improbability that he ever ſhould 

have any Iſſue. R. 1 Ver. 238. = if 

So, if A. upon a Loan of 2000 J. gives a Judgment for 5000 J. after the 

Death of his Father; and if he died before his Father, to pay nothing; 


before his Father. R. 2 Fer. 15. 


"bu 


So, if by Fraud, or Circumvention a Perſon is engaged in the Execution 


If the Daughter and Heir of B. who was Ceftuy que Truſt in Fee of an 


So, tho the fraudulent Contract is to take Effect upon a Contingency . 


for the Money would have been loſt, without mentioning of it, if A. died 


(3M. 4.) or 


of his 


G HA N GE RY, 


0 3 M. 4.) Or was tranſacted by an 1 Agent. 


80, if the fraudulent Practice be managed by an Agent, to which the 
Party who gives the ſmall Conſideration docs not appear to have been privy, 


: ff 240, 


* 


(3 M. 5.) So 2 voluntary Settlement will be fraudulent as to 


Creditors. 


So, ir a voluntary Settlement is made of Lands, it will be fraudulent as 


to Creditors. R. 1 Cb. R. 132. 


And, as to Articles for a Purchaſe upon a valuable Conſideration, I Ch, 
R. 146, Vide Covin. 

So, a Bill of Sale from a Man to A. who cohabits with him as his Wife. 
2 Ver. 490. 

So a Settlement with a Power of Revocation will be fraudulent as to 


Creditors. Vide Eg. Abr. 148. ! 


Tho' made after Le for the Jointure of a Wife, if! it is not made 
purſuant to an Agreement precedent. Yide Eg. Abr. 148. 

But if A. makes a Settlement for the Jointure of his Wife after Marriage, 
with a Power of Revocation, and afterwards, upon a Treaty of a Marriage 
for his Nephew, propoſes to ſettle Lands of 700 /. per Ann. Value in 4 


and B. on ſuch Marriage, if a Portion of 2 500 J. is given; if the Lands in 
Al. and B. are not of the Value of 700 J. per Ann. the Deficiency ſhall not 
be ſup lied out of Lands in D. ſettled many Years before for the Jointure 
ike tho' ſuch Settlement was voluntary, and with a Power of Re. 
vocation. R. Ch. R. 148. 


So, if A. makes a voluntary Settlement for Payment of Creditors and for 
raiſin Portions for his Children, reſerving 50 J. per Ann. to himſelf for 
his Life, it will not be fraudulent againſt Creditors by Bond given 12 Years 
afterwards, tho' the Truſtees did not enter directly but ſuffered A. to live in 
his Houſe. - Cont. per Hutchins, but two Commiſſioners dub. 2 Ver. 261. 

If A. upon the Purchaſe of a Term, directs it to be aſſigned to B. in 
Truſt for b 
cohabits as his Wife, it will not be fraudulent ; for the Term never was in 
him, and upon a Purchaſe, a Man diſpoſes of the Eſtate as He N and 


©; will not be fraudulent. R. 2 Ver. 490. 


(3 M. 6.) But Fraud ſhall not be ellos 


But Fraud ſhall not be preſumed in Law or Equity, without manifcl 
Proof. 3 Ca. Ch. 85, 114. 
Nor ſhall it be determined in Bank after it has been found by a Verdil 


at Law. 2 Ver. 238. 


(3 M. 7. ) A : "om to the Fraud (hall not be relieved. 


A Party to the Fraud ſhall not 3 Relief; as, if A. td to reccire 
Intereſt for B. receives the Principal, and then fails, and compounds for 
95. in the Pound, but B. will not accept ſach Compoſition, without 4 
private Agreement for 175 J. A. ſhall not be relieved againſt this Agree- 
ment. R. 2 Ver. 602, 


Fe" . 80 


imſelf for Life, and afterwards for a Woman, with whom he 


„ 424 ans _ 


e e 
80. if A. compounds with his Creditors, but makes a private Agreement 

- with {ome of them, to induce an Acceptance of the Compoſition by others; 

he ſhall not be relieved. on the Agreement to compound, againſt the Cre- 

ditors who ſigned the Agreement. R. 2 Ver. 71. la | | 
But if a Mortgagee upon her Marriage ſettles the Eſtate on herſelf for 
fie and afterwards on her Iſſue, and the Mortgagor, upon a Decree for 
_ Rcdemption, pays the Money to the Mortgagee, who takes no Notice of 
me Settlement in her Anſwer ; and afterwards the Son of the Mortgagee re- 


covers in Eje&ment ; the Mortgagor ſhall be relieved, for there was no De- 
fault in him. R. 2 Ver. 142. 


(3 N) Fine and Recovery. | 


(3 N. 1.) Avoided for Fraud, &c. 


CHANCERY will aid againſt a Fine or Recovery ſuffered by Fraud: 7ide Pef, 
; As, if a Woman levies a Fine and declares the Uſe to A. and his Heirs, . Roe 
_ where it was intended to him only for Life. | | 
_ Or, where there is Proof that it was intended to A. only in Truſt, and 
dhe deviſes it to B. Eg. Abr. 258. 3 . 
=_ So, if a Deviſe is to Truſtees, till Debts are paid, and then to an Infant 
and his Heirs; B. enters, levies a Fine, and 5 Years paſs without Claim, 
= whereby the Infant at full Age is barred in Eje&ment : He ſhall be aided 
in Equity; for he ſhall not ſuffer by the Neglect of the Truſtees in not 
entring. Eg. Abr. 258. I. . „ 
But Chancery does not vacate the Fine or Recovery for the Fraud, but 
= decrees a Reconveyance for if there be Error in it, or if the Fine is irre- 
gular, or razed, or obtained by Practice, it may be vacated by the Court of 
C. B. R. Eg. Abr. 2 59. > 


(3 N. 2.) Aided, when defective. 


= So Equity will aid the Defects in a Fine, or Recovery. Vide Eg. Abr. 2 58. 
A But if Tenant in Tail covenants to levy a Fine, and the Caption is taken, 
and he dies before the Fine is perfected, Chancery will not make the Fine 
= good. Semb. Eg. Abr. 258. Vide Poſt, (4.S. 2.) IN | 

= So, if A. upon the Marriage of his eldeft Son, levies a Fine to the Uſe 
of him in Tail, and upon Lis Death without Hue, to the Uſe of the 
Younger Son in Tail, Sc. The Eldeſt has Iſſue, who mort: ges to B. 
and dies without Iſſue; Equity will not aid a Defe& in the Date of the 
= Deed, which leads the Uſes, upon a Bill by the Younger Son; for the 
= Conſideration did not extend to him. R. Eg. Abr. 258. : 


If a Fine is levied by a Purchaſer having Notice of a Truſt, tho' 5 Years 
ps without Claim, the Ce, que Truft ſhall not be barred. Eg. Abr. 
240, 2 Cn — | | 
It Tenant for Life makes a Mortgage, and levies a Fine to corroborate 
it, and afterwards his Son, who has the Remainder in Fee, enters for the 
Forfeiture, the Mortgagee ſhall have it during the Life of the Mortgagor. 
Eq. Abr. 257. 5 | 5 
And during the Life of his Wife, if ſhe, having a Truſt for her Life, 
joins in the Fine. R. 2 P. W. 147, | 


Vo I. II. T t 


But 


G H AN C E R F. 
But, if a Purchaſer without Notice levies a Fine, and 5 Tenn paſs, th 


Truſt will be barred. Vide 355 Abr. 256. 
Vide Om (I. 2.) 


(8 0) Guardian. 
(3 O. 1.) How he ſhall account. 


7 HEN, and how a Guardian ſhall be aſſigned to an Infant, 71% Wi 
Gardian, (A—F. 2.) E 
If a Parent receives a Legacy given to his 800 and is ſued for it, he ſhall 
not be allowed for the Maintenance and Education of the Infant, out of the 
Principal Sum. R. 33 Car. 2. 2 Vent. 353. 
If a Guardian compounds a Debt, charged upon the Eſtate of the Infant 
he ſhall not be allowed more of the Infant, than was paid. R. 2 Ca. Cb. 24;, 
But a Father ſhall diſcount the Money for putting out the Infant Appren. 
tice, out of a Legacy given to his Son. 2 Vent. 353. 1 Ver. 255. 
So, Money paid for a Debt charged upon the Eſtate of * Infant. Ca, 
' BY + [IM 
And Money laid out for Education, where the Intereſt is too little for 
that Purpoſe. 1 Ver. 255, R. G. R. 2, 


(3 O. 2.) How he ſhall manage the Eftate of the Infant. 


If a Guardian has Money of an Infant in his Hands, he ſhall employ ii 
in the Payment of Debts charged upon the Eſtate of the Infant, and ſhall BW 
not pay them with his own proper Money. R. Ca. Ch. 1506, 7. 

If the Eſtate of an Infant is mortgaged, it may be diſcharged out of the 
Aſſets of his Father; and if the Infant dies, whereby the Eſtate deſcends 
to a remote Heir; the Guardian ſhall not have the Money repaid. 2 Ver. 193. 

If 100 J. is given to an Infant at his Age of 21, and if he dies before, o 

B. the Guardian ſhall be allowed 20 J. out of the 100 J. for putting hin 
out Apprentice, tho” he died before 21. 2 Ver. 1 

So the Guardian of an Infant ought to pay the Intereſt due upon a 

Mortgage of his Eſtate, out of the Profits. 2 P. W. 279. 

But if a Guardian purchaſes for an Infant Lands, with the Profits raiſed 
out of the Real Eſtate of the Infant, and declares that it ſhall be for hin 
and his Heirs, if he diſcharges the Guardian of the Purchaſe Money ; the 
Infant dies under Age; the Heir of the Infant ſhall not have the Land, 
the Purchaſe not being made by the Direction of Chancery, but his Exe- 
cutor ſhall have the Money. R. 1 Ver. 403, 435. 

So, if a Guardian veſts the Perſonal Eſtate of an Infant in the Purchaſe 
of Lands for the Infant; the Guardian ſhall take the Purchaſe, and ſhall be 
anſwerable to the Infant for the Money. Vide 1 Ver. 436. 

So, if A. dies indebted by Bond or other Specialty, his Heir under Age; 
if the Guardian pays off the Bonds, and takes Aſſignments, he ſhall have 2 
Diſcovery of Aſſets againſt the Heir of the Infant; for he was not uw to 
pay * Debts upon Specialty out of the Real Eſtate of the Infant. 

2 Ver 0 06. | 


(3 O. 3.) How 
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(3 O. 3.) How directed by the Court. 


If a Guardian in Socage is not of Sufficiency, Chancery will oblige him to 
give Security. Decreed per North, 2 Mod. 177. Eg. Ca. 137. Eq. Ca. 2 for of 
w 0 is ſuſpected to be inſufficient, the Court will oblige him to account 1 
annually. 3 Ch. R. 59. 

And the Court can determine a Right to a Guardianſhip, without Bill, 
upon a Petition. 2 P. . 118, 124. 15 

So, if a Guardian by Teſtament endeavours to marry the Infant to his 
Diſparagement, Chancery will oblige him to give Security to the contrary. 
2 Ca. Cb. 238. Eg. Ca. 137, * 2 P. N. IIo. FF * 2d Part of 

So, if a Guardian commits Waſte upon the Eſtate of the Infant, an In- 2 Ma. Gn, 
junction ſhall be granted. R. Hard. 96. 

So, if the Guardian to a Baſtard is not a proper one, the Court may re- 
move him to the natural Father. Eg. Ca. 116, * * 2d Part of 

So, if any Perſon marries an Infant, without the Conſent of the Guardian? os. Os. 
allowed by the Court, it will be a Contempt. Eg. Ca. 177. 2 P. W. 111. 

Cont. if it is not a Guardian allowed by the Court. 2 P. W. 562. 

If the Court appoints a Guardian, he uſually gives a Recognizance that 


the Infant ſhall not marry, without the Leave of the Court, with his Pri- 


vity. P. V. 698. 2 P. V. 112. | 
And if the Clauſe [with his Privity] is omitted, the Court will not ſuf- 
fer the Recognizance to be ſued, if done without his Privity. P. W. 698. . 
So the Accomplices to a Marriage may be committed. 2 P. W. 112. 
But if an Uncle takes an Infant out of the Cuſtody of his Guardian for 
his advantageous Education, and ſends him out of the Realm; the Infant 
ſhall be ſent for home. 2 Ca. Ch. 238. | — | | 
If a Guardian recovers upon a Bond made to an Infant, he ſhall be 


obliged to acknowledge Satisfaction for fo much as he received. Mo. 8 52. 


Yet a Guardian in Socage ſhall not be compelled to give Security, till 


there is ſome Default in him, 3 Ch. R. 60, 


(3 O0. 4.) When he ſhall be removed. 


If a Guardian at Common Law miſbehaves himſelf, the Court, upon 
Cauſe ſhewn, may remove him. Yide Eg. Abr. 261. 1 P. V. 703. 

So, if a Guardian appointed by the Court is in poor Circumſtances. Eg. 
Ca. 1 16, 140. * | | as | 2d Part of 


So a Guardian appointed by Chancery, or by the Eccleſiaſtical Court, is * Ned C. 
removable ad Libitum. Eg. Ca. 140. * 


So, if Guardians appointed by Will miſbehave themſelves, the Court may 


| interpoſe. P. W. 703. 


Or, if there is only a Suſpicion of their Miſbehaviour. P. V. 705. 
Or, if the Guardians are directed to adviſe with B. who is attainted, they 
ought to act by the Advice of the Court. P. V. 706. 


(3 O. 5.) When not. 


But where a Guardian is appointed by Will, the Court will not remove 
him. 2 Ca. Ch. 238. Without Cauſe. Semb. 1 Ver. 442, 
If ſeveral are appointed Guardians, the Court will nominate the Survivor; 


for the Intereſt ſurvives. Eq. Ca. 175. 


If a Father, by Will, appoints his Wife, and A. 8 to his Son, 
and, if his Wife marries, that they ſhall appoint another ; the Wife mar- 


4 lies 
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not remove him, becauſe there is another Perſon nearer in Blood; for he 
has not the Right of Cuſtody by Proximity of Blood. R. 2 Ca. Ch. 239. 


® 2d Part of 
2 Mod. Ca. 


| Orphans, for Money due to the Orphan, and- pay the Balance to B. named 
who has given Security pro tanto to the Court; the Payment ſhall be good, 
his Guardian. R. 2 Ch. R. 12. 


pays to B. choſen by the Friends of the Orphan and approved by the Court i 
for his Guardian, Money over and above Sum for which B. gives Se. 


= Cuſtody of the Perſon to whom the Father by Will, or Act in his Lie- 


or by Will, diſpoſe of the Cuſtody and Tuition of his Child or Children, 


them away, and recover Damages for the Benefit of ſuch Child or Children. 


away by the H. 12 Car. 2. 24. But Guardians in Socage, by Nature, or for 


CUWUANETRLY 


ries, but ſhe and A. do not agree to name another; Chancery will appoint 2 
Guardian. R. P. V. 703. in marg. 1 
If a Guardian is appointed by the Court for a Lunatick, the Court wil 


So, if a Guardian is appointed to the Intent to pay himſelf a Debt due 
from the Father, he ſhall not be removed without Payment of the Debt, or 
Abuſe of the Truſt. 1 Ver. 442. OM 8 SY 

Yet a Teſtamentary Guardian, as well as a Guardian by Nature, or Nur. 
ture, or in Socage, may be removed by Chancery, upon reaſonable Cauſe. 
R. Eg. Ca. 141. * P. V. 703. = 


(g ©. 6.) When Payment to a Guardian is allowed. - 
If Guardians ppb by Will to an Orphan, account in the Court of if = 
Guardian, at the Requeſt of the Friends of the Orphan, by the Court, 
tho' B. afterwards fails, the Orphan, at his full Age, having allowed B. "rg 


But if A. named Guardian to an Orphan, and Executor to his Mother, 


curity ; that Payment does not diſcharge A. tho' the Orphan, after his ful 
Age, approves of B. for his Guardian. R. 2 Ch. R. 12. | 

So Payment of a Legacy to the Father of an Infant, tho' there was 2 
parol Direction by the Teſtator, that it ſhould be paid to him, and tho 
the Son accounts with the Father, and does not make a Demand of the 
Legacy for 15 Years after his full Age, ſhall not be allowed, when the Son 


afterwards becomes a Bankrupt. R. P. V. 285. 


(30. 7.) The Power of a Guardian. 


A Guardian ſhall be by Common Law, or by Statute. 
By Common Law there was a Guardian in Chivalry; but this was taken 


Cauſe of Nurture, continue. Vide Ante, (3 O. 1.) 
By the St. 4& 5 Ph. & M. 8. If any take a Damſel under 16, out of the 


time appoints it, he ſhall ſuffer 2 Years Impriſonment, or pay ſuch Fine a6 
the Court ſhall aſſeſs. 8 8 ; 
By the St. 12 Car. 2. 24. /. 8, 9. A Father may by Deed in his Life-time, 


till their Age of 21 or any leſſer Time, and ſuch Diſpoſition of the Cuſtody 
to be good and effectual againſt all Perſons claiming the Cuſtody or Tuition 
of fk Child or Children as Guardians in Socage, or otherwiſe ; and the 
Perſons, to whom ſuch Cuſtody ſhall be diſpoſed, may maintain an Action 
of Raviſhment of Ward, or Treſpaſs againſt ahy Perſons wrongfully taking 


And the Perſons to whom ſuch Cuſtody ſhall be diſpoſed may take into 
their Cuſtody to the Uſe of ſuch Child or Children the Profits of all ther 
Lands, and the Cuſtody and Management of their Perſonal Eſtate, till 
their Age of 21, or any leſſer Time according to ſuch Diſpoſition, and mi 
bring ſuch Actions as by Law a Guardian in Socage might do. *. | 
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And if 3 are appointed, and one dies, the Survivors are Guardians, tho? 
+ is not ſaid, To the Survivors. N. 2 P. W. 107, 121. 

Guardian in Socage, or by the St. 12 Car. 2. has an Authority and Truſt 

coupled with an Intereſt. 2 P. V. 122. Vide Gardian, (B. 1, &c.—E. 2.) 

And therefore, he may make Leaſes, grant Copyholds, avow in his own 


Name, maintain Raviſhment of Ward, &c. 2 P. W. 122, 
But a Guardian by the &. 4 S 5 Ph. & M. has only a bare Authority. 


2 P. V. 122. 


(3 P) Heir. 


(3 P. 1 ) When ſubject to the Debts of the Anceſtor. 


F a Man by Specialty binds his Heirs, the Heir ſhall be liable to the 774 Heir. 
[ Payment of the Debt, if he has Aſſets by Deſcent from his Anceſtor. 
Vide Ae, (A). Pleader, (2 E. 2, &c.) Ante, (2 G. 1, &c.) 
When he ſhall be OR by the Covenant of the Anceſtor, Vide in Co- 
venant, (C. 2.) 

And tho' the Penalty of a Bond is 40 J. inſtead of 400 J. it mall be aided 
againſt the Heir. R. 2 Ca. Ch. 225. 

And there ſhall be the ſame Decree againſt the Heir as upon a Judgment 
at Law. R. 2 Ca. Ch. 225, 

If a Man has Land charged with an Annuity of 250 J. for 4 Years, and 
receives the Rent, but does not pay the Annuity ; the Land ſhall be charged 
in the Hands of his Heir, tho' the 4 Years are expired. R. 2 Yer. 180. 

If a Man ſettles Land in Truſtees for Payment of Debts ; it ſhall be good 
againſt the Heir, tho' no Creditor is a Party, nor any particular Debt ex- 
preſſed, nor Covenant for Payment. R. Ca. Ch. 249. Vide OS 4 W. 14.) 

Tho” the Conveyance would be otherwiſe void. Ca. Ch. 249. 

So, if Land is ſettled to be ſold for Payment of Debts ; tho the Heir 
dall have Advantage of the Perſonal Eſtate, to be applied in the firſt Place 
for Payment of Debts: Vet a Purchaſer of the Land ſhall be ſafe; tho' the 
Perſonal Eftate was not ſufficient for the Payment of the Debts, and the 
Heir ſhall take his Remedy againſt the Truſtee. R. 2 Ca. Ch. 115. 

So a Purchaſer ſhall hold againſt the Heir, tho: the Truſtee embezils the 
Money. R. 2 Ca. Ch. 11 5. | 
So, if A. grants a Watercourſe in bis Land to B. and covenants for him- _ 
ſelf and his Heirs to cleanſe it, and that all Fines and Recoveries of the 
Land ſhall be for Confirmation of the Grant, and a Recovery is afterwards 
ſuffered ; the Heir ſhall be obliged to cleanſe the Watercourſe, for the Co- 
venant runs with the Land. By. Abr. 27, 


(3 P. 2. J When not. 


But * Heir hall not be anſwerable to another for the Debt of my An- 
ceſtor, who bound himſelf and his Heirs by Specialty, if he has not Aﬀets 
by Deſcent. 

So, in a Writ of * againſt the Heir on an erroneous Judgment ob- 
tained by the Anceſtor in a Real Action, the Heir ſhall not render Damages, | 
if he has not Aﬀets by Deſcent. Bro. Aﬀets EEE — 
| So-a Bill for Diſcovery of Aſſets, againſt the Heir, to ſatisfy the Bond 
of his. Anceſtor, ſhall not be allowed, if it does' not appear that the Heir 
was bound by the Bond. 1 Ver. 180. 


Vox. II. 1 1 15 


14 Heir after Debts and Legacies paid. 2 Ver. 645. Eg. Ca. 187, * 


E Soit the Grandfather mortgages and dies, then the Father dies; the Pe- 


G3 = A N C E. * 


Yo, if there | is a verdict againſt the Heir, upon a falſe Plea in Debt upon 
the Bond of his Anceſtor, and he dies bee the Day in Bank, a Bill for 
Relief againſt his Deviſce ſhall be diſmiſſed. 1 Ver. 400. 


( 3 P. 3.) What Advantages an Heir ir ſhall have, , and what, 3%, 


When LT is 1 with 15 Payment of Debts, the Perſonal Eſtate 4. 
ſhall be firſt applied in Aid of the Land. Vide Ante, ( 3 A. 3, c.) Poſt, /li 

Fo 2. 

11 * Surplus ſhall be decreed to the Heir. Vide Ante, (3 A. 5.) 

So, when by Settlement Portions are charged upon Land, to be paid at 
full Age, if the Infants die before, the Benefit accrues to the Heir. Vid 
Pot, (3 V. 2,8, 15. 

80, if a Deviſe is of the Real Eſtate, ſubject to Debts and Legacies, and 
that the Creditors and Legatees not paid may enter till ſatisfied; the Per- 
ſonal Eſtate goes in the firſt Place in Aid of the Real. R. 2 Ver. 121. 

So, a Deviſe of Lands for 16 Years for Payment of Debts and Legacies; 
the Surplus ſhall be to the Heir. 2 Ver. 645. 

Or, if it is for 500 Years to pay Debts and Legacies, and 4 Years after. 
wards to attend the Inheritance ; the Surplus ſhall be immediately to the 


So a Deviſe of Lands to be ſold to pay Debts and Legacies, the Surply; 
to his Executor, and to be Perſonal Eſtate, . ſhall go to the Heir, 2 Ver. 645, 

But if a Man deviſes Land to be ſold for Payment of Debts and Legacies, 
and the Surplus to his Heir, and deviſes his Goods with his Houſe, and the 
Reſidue of his Perſonal Eſtate to his Siſter, whom he makes Executrix; ; the 
Perſonal Eſtate ſhall not go in Aid of the Real. 2 Ver. 718. Eg. N 
72. 129. 


ſonal Eſtate of the Father ſhall not be applied for the Payment of the Mort. 
gage. Sal. 4.50. .; — A 225 SEES. 2 a . 
lf a Man purchaſes an ; Equity of Redemption, the Mortgage ſhall not be 
paid out of his Perſonal Eſtate. 1 Yer. 37. 
So, if a Mortgagor deviſes Lands in Mortgage to B. and other Land for 


Payment of Debts; B. ſhall take the Lands in Mortgage cum Onere. R. | a 
2 Ver. 183. te 
— do, if in a Mortgage there is no Covenant for Payment, and the Mort R 
gagor's Perſonal Eſtate is deviſed to his Wife; it ſhall not be applied to the 
Mortgage. 2 Ver. 701. Fg. Ca. 129. PE 
— So, if A. having Power to charge 500 J. for Payment of Debts, makes 2 2 
Mortgage for that Purpoſe, and, upon an Aſſignment of the Mortgage, his 
Son covenants to pay; the Perſonal Eſtate of the Son ſhall not be applied. be 
2 P. V. 596. 
If a Debt is — againſt the Heir upon the Bond of his Anceſtor, af 
when the Executor has Aſſets; the Executor ſhall be ny: in Equity be 
to reimburſe the Heir. Ca. Ch. 74. Per Hale, Hard. 512. 1 Ch. R. 150. l 
If a Man enters into an Article for the Purchaſe of Land and dies, the 
Money ſhall be decreed to the Heir for the Purchaſe. I Sal. 1 154. 2 P. N. ba 


(632). Vide Aﬀets, Ante, (2 G. 1.) 

So a Mortgagee ſhall be paid out of the Prin TOS: if there are Aſſets 
for Debts and Legacies. Sal. 449. R. Ch. R. 4 

So, if there is a Reſiduary Legatee, the Heir "Chal be gided out of the, 
Perſonal Eſtate. R. 2 Ver. 43. R. Eg. R. 72. , 5 ,, eee, 

Tho' he be the Deviſee, after the Death of the Reſduar Legatee, and 
wo Heir. Dub. 2 Ver. 470. Gut 

U 
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a 
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hut if a Man is indebted by Mortgage, Stat. Sc. which charge the Real 
Eſtate, and there are Perſonal Aſſets for other Debts; if the Mortgagee, 
Ge. recover their Debts out of the Perſonal Eſtate, the other Creditors ſhall 
be relieved againſt the Heir in Equity, for ſo much as was chargeable on the 
Real Eſtate. Vide Polt, (3 V. C.) 

$ ſhall a Legatee, where, by Extent, @c. upon the Perſonal Eſtate, no 
Aſſets remain for Legacies. R. 2 Ca. Ch. 5, : 8 

Or, if the Perſonal Aſſets are exhauſted by Payment of Debts; for which 
the Land was charged. R. 2 Ca. Ch, 117, | „ 

If the Caſe is dubious, the Heir ſhall be preferred. D. Ca. Ch. 7. 
2 Ver. 571. | 

If a Bevile is to a Daughter in Fee, Proviſo that the Son and Heir ſhall 
have the Land, if he pays 50 J. at ſuch a Day; if he does not pay it at the 
Day, and the Daughter ſells, the Heir ſhall be relieved, upon Payment 
afterwards, againſt the Vendee. R. 2 Ca. Ch. 1. 


raiſe Portions for younger Children, and after the full Age of his Son, to 
him in Tail, Sc. If the Son dies before the Age of 21, the Profits, aftet 
the Death of the Wife and the Portions raiſed, go to the Heir at Law, his 
Executor, or Adminiſtrator. R. 2 Ver. 139. | . | 

If a Man deviſe to 3 and their Heirs, to the Uſe, or in Truſt for A. for 
Life, and his Iſſue ſeverally in Tail Male, without limiting any Uſe or 
_ Truſt of the Fee; it ſhall be decreed to his Heir at Law, and not to the 
_ Truſts. R. 2 Ver. 644. 8 
_ I a Man ſettles an Eſtate by Deed or Will, all that is not otherwiſe diſ- 
pooſed of goes to his Heir; as, if he ſettles an Eſtate in Truſt, that if his 
Daughter marries A. and has Iſſue, it ſhall be to A. and his Wife for their 
Lives, and after their Death without Iſſue, to B. in Tail, and for Default 
of ſuch Iſſue to C. which B. and C. are his Heirs at Law ; if the Daughter 
has no Iſſue, whereby the Condition precedent is not performed, and A. 
cannot take for his Life, C. ſhall have one Moiety of the Profits; and B. the 
other, during the Life of 4. R. Ca. Parl. 87. | 

If a Man ſettles an Eſtate in Truſt for ſuch Uſes as he ſhall appoint, and 
appoints that the Truſtees convey to his Daughters, generally; the Daugh- 


£ | ters have only an Eſtate for Life, and the Heir ſhall have the Reverſion. 
EK. 2 Ca. Ch. 125. | 1 V 


8 and their Heirs; for he has made an Appointment. R. 2 Ca. 
= Ch. 125. | | | 


S8o, if a" Leaſe for 3 Lives is in Truſt for B. who dies; the Truft ſhall 
be decreed to his Heir. R. Ca. Ch. 311. os 5 
If a Deviſe is of Land for 15 Years, in Truſt for Payment of Debts; 
a after the Debts are paid, the Reſidue of the Profits during the Years, ſhall 
be decreed to the Heir. R. Cont, but a Qu. is there made. Ca. Ch, 98. 
1 Ch. R. 263. 1 Pf OD 

| If by Articles the Portion of the Wife, and ſo much Money of the Huſ- 
band, are to be veſted in a Purchaſe, for the Uſe of the Huſband and Wife 
and the Heirs of their Bodies, without ſaying how the Uſe ſhall be after- 


go to the Heir of the Huſband, and not to the Executor of the Wife, tho” 
the ſurvived. R. 2 Ver. 20. | 


If an Heir purchaſes a prior Mortgage or Incumbrance to defend him 
from meſne Incumbrances ; on a Bill by the meſne Mortgages, this prior 
Mortgage does not aid the Heir ; for he ſhall not be allowed more than the 


Money 


If a Deviſe is to A. and his Heirs, in Truſt to pay a Third of the Profits 
to his Wife in Lieu of Dower, till his Son is 21; and out of 2 Thirds to 


Tho' the Truſt was, for want of an Appointment, to his Son and 


wards, and both die without Iſſue before a Purchaſe; all the Money ſhall 
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108 


"40 


is privement enſeint, if it be a Daughter; a Daughter is born, but dies; 


the Heir. R. 2 Ver. 208. 


Eſtate, and dies before the Houſe is built; the Heir, if there are Perſonal 


the Executor of the Daughter. R. 2 Ver. 74, 352. 


Marriage. R. and Afirmed i in Parliament. 2 Ver. 352, 354. 
his Death, and in Default thereof to B. and his Heirs : B. dies within; 


Aa * a Commiſſion is granted to A. ans at Diſcretion may afterwark 


join in an Aſſignment for a greater Sum. R. 1 Ver. 262. 


upon it. 1 Ver. 263. 


and Recovery, upon Repayment of ſo much as was duly advanced with In- 


CHAM 0 EY: 


Money bond fide paid for the Purchaſe of it. R. 2 Vent. 353. 1 Per. 
335 6. 464. 

If a Man creates a | OY in Truſtees for 8 for his Daughters to he 
paid at Marriage or Age of 21 Years, and afterwards in Truſt for his Heir, 
and by his Will deviſes the like Portions for his Daughters, but ſays, that his 
Daughters ſhall not have double Portions, and one Daughter dies under 
Age and unmarried ; her Portion finks for the Benefit of the Heir. R 
1 Ver. 205, 324. R. 2 Ver. 93. Vide Poſt, (3 V. 8.) 

80, if the Term is for raiſing 6000 J. for the Iſſue with which his Wife 


the Portion does not go to her Adminiſtrator, but finks for the Benefit of 
If A. covenants to pay 1000 J. to B. for building a new Houſe upon his 


Aſſets, ſhall compel the Executor, or Adminiſtrator, to build the Houſe 
R. 2 Ver. 322. 


But if a Portion is limited to be raiſed out of Land for a Daughter, with- 
out limiting any Time of Payment ; if the Daughter, at her Age of 17, 
diſpoſes of the Sum to be raiſed by her Will, the Portion ſhall be paid to 


So, if the Portion is appointed to be paid at the Age of 18, or Marriage, 
the Daughter after 18, may diſpoſe of it by her Will, tho' ſhe dies before 


If a Man deviſes Lands to A. to pay 600 J. to B. within 6 Months after 


Months ; the Lands ſhall go by the Limitation to the Heir, and not as 1 
Mortgage to the Executor. R. 1 Ver. 402. Eg. Abr. 105. 


commit the Cuſtody to another. Semb. 1 Ver. 262. 
But will not change it, upon a Petition by the next of Kin, becauſe thi 


the Inheritance may deſcend to the Committee, or that the Maintenance | 
too large. 2 P. V. 263. 


A Committee cannot make an Incumbrance upon the Eftate of an Ideo, 


without an Order of Court, by Mortgage or otherwiſe ; for he has but an 
Eſtate at Will. I Ver. 262. 


So, if A. before his Lunacy makes a Mortgage, the Committee cannot 


So he cannot make Leaſes. 1 Ver. 262. 
Nor demand an Allowance for Improvement of the Eſtate by builds 


If A. is found a 8 from fiick a Day, without Intervals, al 
Alienations by him, after that Day ſhall be avoided. 2 Ver. 678. Vid 
2 Ver. 414. 


So, a Purchaſe ** 1 at an Under-Value, tho' confirmed by Fine 


t f. 2 Ver. 678. 
ere 2 Ver 22 . — RES 8 c,, 


r; 
©. 


"Bug? 


(3 R) Inkant. 
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(3 R Infant. 
(3 R. x) How he ſhall fue. 


N Infant ſhall have the ſame Relief! in Chancery as another Perſon; 68 Pleader, 
And may ſue by prochein Amy, or Guardian. Vide Practical Regi zer ket, 


© : in Chancery 194. 


Or in Perſon. Vide Practical Regiſter in Chancery 1 94. 
'So a Bill may be exhibited by any one, as prochein Amy to an Infant 
en ventre ſa mere, and he ſhall thereupon have an Injunction to ſtay Waſte. 


E Abr. 71. 2 yer. 711 


So a Bill for an infant by a prochein Amy, without the Conſent of the 


1 3 Infant, ſhall be allowed; for it is at his Peril. Mich. 1713. Eq. Abr. 72. 


8o a Stranger may demand an Account for an Infant, againſt his Guar- 


+ | dian, during his Minority, tho' the Infant himſelf cannot have an Account 
13 againſt him, till his full Age. 2 P. V. 119 


If chere be a Miſtake by the Offer of an Infant in his Bill; the Court 


2 5 will take Care of him, and direct an Amendment of the Bill. 2 P.W. 


2806, 7. 


Z's 2 


full Age; for he ſhall pay Coſts; and if he claims by a Will, there is no 
need of Proof as to him himſelf. 2 P. W. 519. 


ide Practical Regiſter i in Chancery 194, 5. | (2 C, 2.) 
HY Reg giſter in Chancery 195. 
4 . | Chanc ery 195. 


; whereby his Bill is diſmiſſed ; he ſhall pay Coſts, Ac take his e 5 
ca againſt his prochein Amy. 2 P. W. „ | 


3 | (3 3 R. 3.) What Things he ſhall be decreed to do, Juring his 


But when an Infant ſues, he ſhall have no other Privilege, than a Man of 


(3 R. 2.) How he ſhall be ſued. 


If an Infant is ſued, the Court will appoint a Guardian to defend him: Vide Pleader, 


Or he may anſwer in Perſon. Vide Practical Regiſter in Chancery 194. 
And may be compelled to the Performance of a Decree. Vide Practical 


And ſhall be committed, if he diſobey it. Fide Prattical Regiſter in 
If he ſues by prochein Amy, and aſter his full Age he does not proceed, 


Infancy. 


If Land is conveyed by Truſtees to an Infant, he hall be compelled to (3 R. 3.) 
perform the Truſt, during his Minority. Semb. 1 Ver. 343. To perform a 


So, if Land-is given to him for Payment of an Annuity to another, he mas 


A | ſhall be compelled to pay it, and the Arrearages. Tot. 171. 


So, if there be a Bond for the Money of A. in the Name of an Infant; 


: upon Payment to A. the Infant ſhall be ſtayed from ſuing. 


So, by the &. 7 Ann. 19. An Infant Truſtee may, on Petition and Re- 
ference to a Maſter, be ordered by the Court to aſſign his Truſt. 


And to levy a Fine, if it be neceſſary for an effectual Aſſignment ; as, if 
ſhe be a Feme Covert. (Vide Comyns's Reports 61 5 | 


But this ought to be done, where the Truſt is . for if the Truſt 
18 not in Writing, there ſhall be a Decree ae a Bill. 2 P. W. 549. 


Vor. II. . 55 _ 
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' a Decree for the. Sale . an Eſtate for Paymen of - Debs binds Inz 


fants. . 1 Ver. 295. 


So an Infant ſhall be forecloſed, if he does not redeem a Mortgage during 
his Infancy. 2 Vent. 351. 
Blut if the Title is dubious, he fall not be forecloſed, till his full Age; 

for no Money can be expected on the Aſſignment. 2 Vent. 3 5 1. 
And if he be forecloſed, he ſhall have a Day allowed him, after his full 
Age. I Ver. 295. 

So, if he be decreed to join in a Sale, he ſhall have a Day to ſhew Cauſe 
to the contrary, after his full Age. 2 Per. 429. 

So, if it be decreed that any one ſhall _ and enjoy Land againſt him. 
2 Ver. 479. 

A Decree for the confirming or wolding of a Will, where an Infant; 


» 2d Part of Heir or Deviſee, ſhall be final and binds the Infant. R. Eg. Ca. 128, * 
2 Mo a, 


To do his 
Doty, ma 


So an Infant Execotue ſhall be compelled to the Payment of Debts. 


If A. gives a Lottery Ticket upon Condition, that the Donee ſhall divide | © t 


all above 20 5. with B. the Donee ſhall be decreed to _— tho” he is an 
Infant. R. 2 Ver. 560. 


(3 R. 5.) So an Infant ſhall be pee to the Performance of his Agreement, 


Fad "rw. if he had an Advantage by the Means of ſuch Agreement; as, if the Eldef 


tage. Son promiſe to his Father to give 100 J. to the Younger Son, if the Father 


will defiſt from making a Settlement, which he intended on the Younze: iſ 
Son, by which Means, the Father does deſiſt from the Settlement ; tho 
the Eldeſt Son was an Infant, he ſhall be compelled to pay the 100 3 

80 Equity uſually regards that Intereſt, which is moſt beneficial for the 
Infant. 1 Ver. 2 52. | 

If an Infant by his Anſwer offers other Lands " Security of Portions to 
his Younger Brothers, to prevent a Sale of the Lands charged, and does no 
immediately upon his coming of Age retract his Offer, he ſhall be bound 
thereby. 2 Ver. 224, 5. 

80 Building-Leaſes, for the Advantage of an Infant, are decreed, 
2 Ver. 22 4 

So an Exchange bee ng the Minority of an Infant, if he continue 
in Poſſeſſion after his full Age. 2 Ver. 225. 

But, generally, an Infant ſhall not be compelled to make good his Agree 
ment. | 

So he ſhall not be compelled to pay a Debt out of Real Aſſets during 
his Minority. Dub. 1 Ver. 428. 

But a Decree againſt him during his Infancy, mall not be avoided, if i 

was not obtained by Calluſion, tho not equal. P. V. 734. 


(3 R. 6.) Maintenance of Infants. 


If an Eſtate is deviſed, or ſettled, for the Benefit of Children, who art 
Infants, the Court may allow how much ſhall be applied for their Mainte- 
nance. Vide 2 Ver. 236. 

And Maintenance ſhall be allowed, by Conſent of the Relations, tho 
there is no Proviſion for it ; for the Court by natural Equity has Power to 
make an Allowance. R. 2 Ver. 2 36. 

So, if there is an Elder Son an Infant, and other Younger Children, who 


have ho Proviſion; the Court will allow a more ample Maintenance - the il 
Guar jan, 


. 


(3R.4) 8o an Infant ſhall be compelled to give a Diſcharge for Money paid to 1 4 


RAN UE K T7. 
Guardian, by which the Younger Children may be maintained. 2 P. 
5 1 a Sum of Money is bequeathed to an Infant at ſuch an Age, or to 
de paid at his full Age; the Intereſt ſhall be applied for his Maintenance in 
thc Hirerim. R. 1 Cb. R. 265. 2 P. W. 22. Vide Poſt, Legacy, (3 V. 9.) 
And if no Intereſt is payable, the Court will direct Part of the Principal 
do bc paid, for which Intereſt ſhall be deducted by him, who pays it, out 
of the Reſidue on Payment thereof. 2 P. W. 23. ; OS 
But if the Eſtate be ſmall, the lower Intereſt ſhall be paid. 2 P. W. 22. 

2 So, if a Term is created to raiſe Maintenance, and the Eſtate is incumbred 
Vith a Mortgage, which the Rents cannot pay; a Mortgage of the Term 
da be decreed. 1 P. V. 490. 5 3 
But this ſhall not be done without Neceſſity, or if the Parent is able to 
waintain' the Infant. 1 P. W. 493. | 

| 1 | * if a Legacy 1s given to hy "IN his Guardian cannot diſburſe out of 
= the principal Sum for his Maintenance. Vide Ante, (3 O. 1, 2.) 
868i, if 500/. is deviſed to be paid out of Land veſted in Truſtees by 
= Dccd, for the Portion of a Daughter at her full Age, and if ſhe dies before, 
do another Perſon ; tho' nothing is deviſed beſides that, and ſhe cannot have 
we Intereſt, yet nothing ſhall be deducted out of the Principal for her 


Maintenance, in Reſpect of the Deviſe over. R. Ca. Ch. 249. 


(38) Intereſt koꝛ Money. 


(38. 1.) At what Time it commences. 


J thereof commences upon the Execution of the Security, and Loan of 
dhe Money. Vide Eg. Abr. 286. 1 3 
If Portions are provided for Children, and no Maintenance given till the 
Time of Payment, the Intereſt of the Portions ſhall be allowed for Main- 
RS tcnance. 5 : - 
or, if a Woman has Land for her Jointure, out of which they are pay- 
able; ſhe ſhall maintain her Children in the Interim. Eg. R. 93. 

5 So, if Money is detained by Wrong, Intereſt ſhall be paid. Per Couper, 
1. V. 390. EY 
tcereſt ſhall be paid from the Day limited, if the Legacy is not then paid. 
= 7. Eg. 119. Vide Sal. 41 5, 16. Eg. Abr. 286. Vide Poſt, (3 V. 9.) 

= | no Time is limited, Intereſt ſhall commence from the exhibiting of a 
Bill for it; or, if the Deviſee is an Infant, from a Year after the Death of 
= the Teſtator. Tr. Eg. 119. Vide Poſt, (3 V. 9. 3 
If a Legacy is payable out of the Reverſion of an Eſtate for the Life of 
the Intereſt ſhall be paid from the Time, when the Legacy was directed by 
the Will to be paid. R. Eg. R. 89. | — 
: If a Legacy is given by a Father, to be paid at a future Day, Intereſt 


; | tain his Son, c. in the mean Time. Tr. Eg. 119. 
OHcberwiſe, if given by a Stranger. Tr. Eq. 119. 4 2.4 #7 27: 


there is an Arrear, Intereſt ſhall be decreed from the Day of Payment. R. 


5 y FS 4 ® F * ' 
A ed „F „„ 


b Z I Money is borrowed upon Mortgage, Bond, Note, &c. the Intereſt 


If a Legacy is given, with a certain Day limited for the Payment, In- 
another, tho' it cannot be raiſed immediately, whenever it can be raiſed; 


If an Annuity is deviſed or agreed to be paid at Mich. and Lady- Day ; ir 


P. W. 543. fo Ferrer. . 2- une. gi i ns fron 04” 
Ul +» "oC 


17% 


| ſhall be paid in the Interim; for by the Law of Nature he ought to main- 


172 


oe 
If an Account is ſtated by a Maſter, Intereſt ſhall be paid for the Balance, 
1 P. V. 480, 653. 
But if the Debt is not aſcertained till the Maſter's Report, Intereit ſhall 


be allowed only from the Report confirmed, 1 P. V. 377. 
If a Loan is made beyond Sea, the ſame Intereſt ſhall be paid as there, 


deducting the Charge of the Return. 1 P. y. 396. 


Yet where a Portion was charged upon an Eſtate in Ireland by a Settle. 
ment and Will made in England between Parties here; it was decrecd tr 
be paid with Engliſb Intereſt, without Deduction for the _— of the Re. 


turn. 1 P. V. 696. Vide 27 Ver. 3 1 e, . 2 87 


3 Gr 21 1's 
I "Py „„ A A 2 _ 


—— ee r 
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ca, 

3 Intereſt ſhall not be Gt in Equity, beyond the Pe. 
nalty of the Security; and the Party makes the Penalty the Meaſure of tis 
Damage for Nonpayment. Tr. Eg. 118. Eg. Abr. 288. 

Yet Intereſt has been carried beyond the Penalty, where the Bond is a 
a collateral Security for the Money. Tr. Eg. 118, 

Or the FRY hath made great Advantage by the Detainer. Tr. * 118. 


(3 8. 3.) Nor Intereſt upon Intereſt, 


'S$o, generally, Intereft upon Intereſt ſhall not be allowed. Tr. Eg. 119, 
Vide Poſt, (3 S. 4 

And if Intereſt 3 is computed for Intereſt, tho the Debtor agreed to pay 
more, if not paid within 3 Months, he ſhall be aided, where there 1s only 


a ſmall Arrear. 1 P. W. 653. 


So no Intereſt ſhall be allowed for a Sum due, tho' the Party by Letter 
prayed Forbearance. R. 1 P. V. 653. 
But if a Mortgagee aſſigns with the Aſſent of the Mortgagor ; the A. 


: 1. 7 ſhall have Intereſt for the Sum by him paid for Principal and Intereſ. 


120. 
So, ye the Aſſignment is made, without the j Joining of the Mortgagor. 
Dub. Tr. Eg. 120. 
So Intereſt ſhall be allowed for the Balance of a ſtated 4056080 tho 
Intereſt is computed in the Account. Tr. Eg. 120. 
So, for the groſs Sum payable on a Mortgage, tho! it tales the In- 
tereſt, Semb, Tr. Eg. 120. | 


18 s. 4.) When Intereſt ſhall not be allowed. 


Chancery has Power, upon Circumſtances, to abate or diſcharge Interelt 
due. Ca. Ch. 106. 
a 5 Tender and Refuſal of the Mortgage Money, the Mortgagot 
ſhall be diſcharged of the Intereſt, upon an Affidavit that he made no Ad- 
vantage afterwards of the Money. Vide Poſt, (4 A.6.) 

So, if Money due upon Mortgage, Gc. is paid to the Ae who 
put out the Money, but had not the Security, (which is not a good P:7- 
ment ;) the Mortgagee ſhall have the Principal, without Intereſt. Ca. 2 


94, 111. 
So, where a Debt is not well founded, the Principal may be decreei 


without Intereſt, Ca. Ch. 106. 


A where a Bond was given to an Officer in the Army, for his Surrender. 
1 Fer. 99. 


oY I Wher 


Where a Note is given for Goods ſold, Ge. 4 

If a Bond, Gc. is given in Turkey, Ge. Intereſt ſhall be computed as 
payable there. Tr. Eq. 121 

So, if a Bond is given in England, for Money due in Jreland, the Intereſt 
hall be as payable in England. 2 Ver. 395. Hide 1 P. W. 690. 

$o, if a Legacy is demanded by an Infant, and the B by his 
Anſwer, fays, that he was always ready to pay, but that he could — be 
indemnified, by reaſon of the Infancy of the Plaintiff, and offers to pay; it 
ſhall be paid without Intereſt, R. Ch. R. 264. 

80 upon a Mortgage, if it is agreed that Intereſt ſhall incur for the In- 
tereſt, if it is not paid at the Time; ; Intereſt ſhall not be allowed. R. Sal, 
449. Semb. 1 Ch, R. 28. 

S8io, if a Man acgountg for Rents and Profits, the mul mot pay Intereſt for. 
che Money received. 1 Ch. R. 184, 

_ 1 chere is an Eſtate to A. for Life, afterwards to B. in Tail, and if . 
dies without Iſſue, that it ſhall be charged with 400 J. to C. with Intereſt, 
©: 1 * ſo charged, to D. in Tail; B. dies without Iſſue before A. there ſhall 
be no Interc for the 400 /, ll the Pong of A. . RC Ch, R. 212. . 
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not paid at the Day limited” Totereſt ſhall 2 allowed; for oy Sum _— 72 . 
Day of Payment were certain. 1 Sal. 156. 1 P. W. 542. e ee e <l e. 


And it ſhall be paid without Allowance for e for it is a Sum in 
Groß, and not iſſuing out of Land. 1 Sal. 156. 


W was given to an Infant, tho' ſaid, that it ſhall be 

pleaſes. 1 Ver. 251. Eg. Abr. 286. 
Where it is charged upon Land in Poſſeſſion. 2 P. V. 26, 

Or upon Perſonal Eſtate, which conſiſts in Mortgages. 2 P. M. ay. 

S8o, if a Legatee exhibits his Bill, and no Aſſets are diſcovered, and after- 

|: wards Aſſets come to the Hands of the Executor, and a new Bill i is exhibit- 

ed; the Legatee ſhall have Intereſt from the fling of the firſt Bill ; for that 

= was a good Demand. 2 Ca. Ch. 2. 

_ So, if 1200/. is deviſed for the Portion of an Infant, at his full Age; In- 

$ | * N be paid in the Interim. 1 Ch, R. 26 5. Vide Ante, (3R.6.)— 
Pot, 

If Land is ; deviſed for Payment of Debts, Intereſt ſhall be allowed for 
= Dcbts upon pay gt Contract. 1 P. V. 229. 2 P. W. 27, Gb 2.4411 
= If a Legacy s pay yable out of a Reverſion, &c. or at no fixt Time; In- 

W tereſt is T3, allowed om the End of one Year after the Death of the | 

Teſtator. 2 P. V. 27, 4 . , 11+ 

| But if the Money for a Legacy is brou into Court, the tereſt 
till it is in a Fund. . * 25 I ceaſe 


So, if an Executor does not pay the Money of an Orphan in London, to 


paid when the Executor boy 


the Chamberlain, within a convenient Time, he ſhall ſuch ch Inca, 
WT the Chamberlain ſhould Pay- 1 Ch. R. 108. OY. a 
For 1 - 83 And 


eee de. A 19 terncy | | 


+ A 1 A . q 


So, ſometimes, from the Death of the Teſtator: : As, where a Legacy eee. 


YEP & - 


Che 


58 Intereſt, paid after the Rate of 8 J. per Cent. ſince the 85 12 Cary a 3 ogy eu 5 
hall not be Aſcounted towards Satisfaction of the Principal. R. 2 Ver. 4a, 060 A; e eee, 
4 ” 78. R. Cont. 2 Ver. 1 I45. er, at Hts rene, 11h q 
_ If a Legacy is demanded and there are Aſſets, Intereſt ſhall be allowed . . 1 4 
from the Time of the Bill. 7. 2 — Z , ee, 


. 4 
K 


511. 4 


22 
fn 


due; it ſhall be intended for Intereſt, and not for the Principal. Ca. (Ch, 


at 61, per Cent. hall be decreed. 2 Per. 290. 


Cent. if the 5 J. per Cent. is not paid at ſuch a Day; only 5 
| ſhall be decreed; for the other is in the Nature of a Nomine Pane. R 


he is in no Default. Yide Practical Regiſter in Chancery 230. 9... * 


C. fo much appears to be due to him, and if it is not due, to return it b 


I 
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And he was decreed to pay 61. per Cent. tho! the Chamberlain pays but 

51.-per Cent. 2 Ca. Ch. 170. 

So, if the Executor receives Intereſt, or ales the Money i in Trade, he 
ſhall pay Intereſt, R. 1 Ver. 197. 

So, if a Sum certain is covenanted to be paid, Intereſt ſhall be allowed 


for i it, tho” it ſounds in Damages. Tr. Eg. 118. 
Sd, „if due upon a Security with a ger 1 7. 118. 


Ot, upon a Note for Value received, uſuall Vide Tr. Eg. 118. 
OT OT ON A e d 7 

* | 8. 6. ) When a Payment ſhall be intended for Intereſ © | 

If a Debtor pays a Sum upon a Mortgage or Bond, lefs than the Intereſt 2 


24,. 106. 1 Ver. 24. Vide Poſt, (4 D. 1.4 F. = 
So, if Land is "deviſed to a Daughter or to Truſtees till 3000 J. pid 
Ge a Portion by him in the Remainder ; the Profits do not fink the Prin. 
cipal Sun till one Third, above the Intereſt, is raifed. Tr. Eg. 121, 5 
If Intereſt is reſerved at 6 J. per Cent. with an Agreement, that if it i; 
paid by ſuch a Day, it ſhall be taken at 5 J. per Cent. If not paid, Inter 


But if Intereſt is reſerved at >]. per Cent. with a Covenant to pay 6 I. fer 
per 1 


2 Ver. hel R. Ver 316, But a Qu. made. R. Cont. 2 Ver, 734. 


ian <6 To T) Jaterpleader; (Bi of.) 


F a5 Action is c a Tenant by 2 Perſons, who claim his Rent; he 
exhibit his Bill of Irie, and bring his Rent into Court, and 


1 e Conteſt determined, between the Defendants, have his Colts, if 


So, if A. receives Money for B. if upon an Account between him an 


C. and both fue A. he by Bill of Interpleader may bring the Money into 
Court, and thereupon he ſhall have an Injunction; and after an Account 
between B. and C. he ſhall have Coſts from — who had no Cauſe « 
Suit. R. Cb. R. 257, 8. 


63 V Joint-tenants. 
| 2 49 Nt; 3 v. 1.) Who ſhall ; Join in a uit. 


N a a in > Equity; all who have a joint Intereſt in the Thing demand: 
ed ought to join. 

But 2 Perſons cannot join in che ſame Bill, to hw Relief in {ren 

So the King and the Queen Dowager cannot join to have a Recompene 


for a Covenant broken by Waſte, &c. where the King has the Inheritance, 1 
and the Defendant claims under the Leſſee of the Ween, who had 1 I 4 
we, erb e eee 0 17 


Fü | . I | 1 (3 V. 2.) mY ber 


CHANCERY, _— 
(3 v. 2. Who ſhall be joined. 


An concerned i in the Thing demanded ought to be made Panties in Equity, 

_ As if a Bill is againſt the Executor of an Obligor for the Diſcovery of 

= Aa; all the Obligors ſhall be Parties, for the Charge ought to be equal 

ent. 348. 

f L e Obligor is ſued, all ought to be joined, tho' the others are only 

Sureties. Dub. 2 Vent. 348. 

But if there is Judgment againſt one Obligor, his Executor may be ſued 

br a Diſcovery of Aſſets without the other Obligors ; for the Bond is ex- 
W tinguiſhed by the Judgment. 2 Vent. 348. 

it B. has a joint Demand againſt 3 joint Factors, and 2 of them are be- 
7 yond Sea, h he ſhall ſue the other alone for the Whole. 1 Ver. 1 * 


(3 V. 3.) Who ſhall hy jointly. 


fe an | Eftate is limited in Truſt for others, they ſhall be Joint-tenants of vii Devils, 
che Truſt, where they would take the Eſtate jointly, if it was limited to (N. 8.) 
lem in the fame Manner. Semb. 1 Ver. 361, 2. 5 FElfates, (K. 1.) 
2 If Articles are between many for their Farming the Exciſe; chile Intereſt 
_ ſurvives, in reſpect of the joint WO without an — Agreement to 

= the contrary. R. 1 Ver. 39. -- 

= And if there is an Agreement, that it ſhall furvive, the Benefit ſurvives 
= tho' one aſſigns to his Son. 1 Ver. 43, 4. 
= S&o, if there be a Settlement upon Truſt, that his Siſters divide the Rents 
= equally, and the Whote ſhall be to the Survivor ; ; it will be pl Joon Intereſt, 
EK. 2 Ver 32 
go if : Farm | is demiſed to two. 1 Ver. 21) Vide Pop (3 v. 4.0 | 
Y — many by Gift, Deviſe, &c. take any Eſtate or Intereſt "jointly. 
1 Fer. 21 

30, if 1 is a Deriſe of the Refidue of the Perſonal Eſtate to. and 
3. it Will be a joint Deviſe, and the Survivor ſhall have the Whole. R. 
er. 482, 3. Acc. 1 Ca. Ch. 2 39. 
_ 5, if the Teſtator makes A. and B. his Executors, their Intereſt ſur- 
vives. 1 Ver. 483. 2 Ca. Ch. 65. | 
11 200 J. is deviſed for the Purchaſe. of Land for A. and B. and the "SAY 
chaſe is made for the Uſe of A. and B. jointly ; the Survivor ſhall have = ol 
EK. Carib. 15. R. cont. 2 Fer. 47. 
But if a Mortgage is made to 2, there ſhall be no Tr iy > 2 


ſhall have the Money by him advanced with Intereſt, and if Ts: his 
Executor ſhall have it. R. 1 Ch. R. 58. 
_ So, if 200 J. a-piece is deviſed to A. and B. who take a Mortgage for 
che Whole to them jointly ; the Survivor ſhall not have it; for each is a 
Truſtee for the other for his Share. Carth, 16. 2 ER 
ou (3 V. 4.) ) Who, as Tenants in Common. — 


3 Gift to 2, equally divide, makes them Tenants in Common. 2 Vent. Vide ** 
366. Vide Deviſe, (N. 8 . | > hu . 
So, Equally to be divided. 2 Vent. 366. p. V. 15. 3 — 

5 a Deviſe to 2 equally makes them Tenants in Common. 2 Faw. 360 

I Fer. 32. - 

So a Covenant to ſtand ſeiſed to the Uſe of 2 equally to be divided, ad 


to their Heirs and Aſſigns, makes them Tenants in Common of the In- 
beritance. R. 2 Vent. 365. 


1 | Pon So 
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So a Truſt, to pay the Profits to A. and B. in a ratable and equal Man- 


ner, and afterwards to convey to them in like Sort, ſhall be executed to 
them, as Tenants in Common. R. 1 Lev. 232. 

A Deviſe to A. and B. paying 24 J. per Ann. to D. for Life, viz. each 
of them 12 J. per Ann. the Payment by equal Moieties, makes them Te. 

nants in Common. R. 1 Ver. 353. 

If two pay equally for a Purchaſe, they ſhall be Tenants in Common 
in Equity. 1 Ver. Tor. 

So, if it is ſaid at the End of a Will, that the Executors ſhall take, 
Share und Share alike. 2 Ca. Ch. 6 

So, if a Sum of Money is deviſed to be laid out in a Purchaſe for the 
Benefit of A. and B. Before a Purchaſe made, the Share of B. if he dies, 


p does not ſurvive. Carth. 16. 


So, where there are Partners in Trade or Traffick, they ſhall take as 
Tenants in Common, and there ſhall be no Survivorſhip ; - for the Cuſtom 
of Merchants extends to all Trades. 1 Ver. 217. 
Tho! there is no Clauſe, that there ſhall be no Survivorſhip. 1 Ver. 217, 
So, if 2 Perſons join in the Stock of a Farm. R. 1 Ver. 217. Vide 


} Ps (3 V. 3.) 


Vide Eflates, 
(K. 5.) 


it will be a Severance of all his Intereſt in the Term, and not only for the 


Tho' one of them ſaid, that he was content that the Stock ſhould fur. 


vive. I Ver. 217. 


80, in all Caſes, where ſeveral j join, or are intereſted jointly in the way 
of Trade. 1 Ver. 21 ”, 

So, if there is a Deviſe to A. and B. in Truſt, that the Profits ſhall be 
equally divided between the Deviſor's Wife and Daughter, during the Life 
of his Wife, Remainder over ; the Wife and the Daughter are Tenants i 

97 and if the Daughter dies before the Wife, her Moiety in th: 


Nature of a Tenancy pur auter vie ſhall go to her Executor or Admini- 


ſtrator. R. 2 Ver. 430. P. V. 34. 

If the Surrender of a Copyhold is, after the Death of the 338 
Wife, to the Uſe of all his Sons and Daughters equally to be divided, and 
to their reſpective Heirs ; it is a Tenancy in Common. Per 3 3; Holt cat 
P. V. 14. Sal. TON. 


(3 V. 5 ) What will make a Severance of the Fand 


An Act, which makes a SEVETANCE of the Jointure at Law, will make 
Severance in Equity. 
If 3 have the Truſt of a Tenn and one of them mortgages all his Par, 


= 1 of 300 Mortgage ; for Fry is not rows in Equity. I. E 
I Sal. 158. 
If A. and B. take jointly; a Leaſe by one, to commence after his Death, | * 
makes a Severance, and will be good againſt the Survivor. R. 2 %., te 
323. e eee. ee e, 1 
e,. ere. my 77 5: LEFT + = „ . | Ben 

65 V. V. 6. What Remedy one Joint- tenant, Sec. ſhall have ( — 
againſt his Companion. 27 


A Joint-tenant, or Tenant in Common, &c. ſhall have an . in 
Equity, againſt his Companion, for his Share of the Profits of an 158 AI 
Vide 3 (2 A. 1 10 = 


CHAN CEA Sa TT 

go. one Partner in Trade againſt another. Vide Eg. Ar. 370, 1. 

80, an Executor or Adminiſtrator of one Partner. 1 Ver. 118, 

80. if the other Partner combines with the Creditors, the Court will ap- 

int an Attorny to recover the Debts, if the Defendant will not give Se- 
curity to anſwer the Share of the Plaintiff in them. 1 Ver. 118. 
= dies, and his Executor obtains an Aſſignment of the Term from the Tru- 
ges; the other (hall have a Decree for an Aſſignment to him; for Equity 
Vin direct the Truſt to the Survivor, as the Term will ſurvive, when there 
WW arc Joint-tenants of a Term, R. 2 Yer. 550. . 
tif 4. and B. join in a Purchaſe of Lands, ſubject to Debts agreed to be 
= diſcharged by the Purchaſe Money; and for a Favour to A. the Creditors 
= :bate their Intereſt, or compound for his ſole Benefit; B. ſhall have equal 
3 Advantage of the Abatement; for it was a mutual Truſt. = Abr. 7. 
| $o by St. 3 & Ann. 16, One Joint-tenant or Tenant in Common, his 
Executors or Adminiſtrators ſhall have Account againſt the other, his Exe- 


= c:tors or Adminiſtrators, as Bailiff, if he receive more than his Share of the 


A Profits. _ 
And tho' now by this Statute an Account lies at Law, yet it ſeems more pro- 


s | per for Equity, eſpecially, if there are mutual or various Demands. Eg. Abr. 5, 


38o one Joint-tenant ſhall have Contribution againſt his Companion. 


"2 Proportion of the Mortgage Money, Ca. Ch, 223, 4. 1 Ver. 70. Vide 
Po,, (4 A. 6.) 8 5 

V8o, if a Teſtator charges Lands with Portions to his Daughters, to be 
paid at ſuch an Age, and then deviſes ut ſupra; B. by Bill ſhall compel A. 
SS to contribute his Proportion, tho' the Daughters are not arrived at the Age 
_ when their Portions are payable, R. Co, Ch. 223. 


(3 V. 7.) When the Act of one binds his Companion. 


1 there are Partners in Trade, and one of them gives a Note, and ſub- 
= ſcribes it, for himſelf and Company; both are bound, tho' it does not ap- 
pear, that the other knew of it, or that the Money was applied to t 
Trade. 2 Ver. 278, 292. . + 


(3 V. 8.) What not. 


„ But if one Joint-tenant deviſes his Moiety to A. it ſhall not be decreed 
gagainſt the Survivor. 2 Ver. zo L Ns | 
Or, makes a Grant of his Moiety to his Wife, but ſuch Grant is defec- 
due, it ſhall not be aided. 2 Ver. 385, | 8 
If A. and B. take a College Leaſe, and agree that there ſhall be no 
Benefit of Survivorſhip, but afterwards renew without ſuch an Agreement 
made, and one of them aſſigns his Moiety to his Wife, by a defective Deed; 


the ſhall not be aided under Pretence of the antecedent Agreement. R. 
= 2 Jer. 385. 5 


0 


GV. 9.) When an Act by one of them binds him after he 


ſurvives. 


If a Joint-tenant deviſes all his Land in A. and ſurvives his nion, 


all paſſes, which he took by Survivorſhip ; tho' his Deviſe would have been 


wa _ his Companion, if he had ſurvived. Eq. Abr. 172. 
OL. II. ; 


2 2 (3 w) Judg- 


I 


So, if there are Joint-tenants of the Truſt of a Term, and one of them 


So, if a Man makes a Mortgage, and afterwards deviſes to A. for Life, 
and afterwards to B. in Fee; B. ſhall have Contribution againſt A, for a 
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Oxford 7. 
1 Rol. 111. 


R. upon Demurrer, 1 Cb. R. 248. 


x 'Of H A N * E R I. 


We of 6 W ) Judginent. 


| for 
Pu 
CHAN CERY cannot procced by Suit in Equity to annul a Judgnen 4 


at Common Law. Arg. 1 Ch. R. 47. 
Nor, to ſtay Judgment and Execution ons awarded by the Court 
2 Bul. 194, Wt 
Nor, to examine the Juſtice of a Judgnent given, Semb. 1 Ch. R. E. f 


Nor, to impriſon any Perſon for not releaſing his Judgment. Fer 2 
Nor does it uſually relieve after Verdid, Judgment, and a Writ of Error 


But after. a Judgment at Law, a Man may pray in Equity to be relieved al 
upon a collateral Matter. R. cont. upon Demurrer, 4 Inſt. 86. 2 Cro. 34. 
Acc. 1 Ch. R. E. of Oxford 10. Dub. Hard. 12 1. 

After Judgment and Execution. Arg. 1 Ch. R. 21. 

In Real, as well as Perſonal Actions. Arg. 1 Ch. R. 127. 

Aſter Judgment in B. R. as well as in C. B. Juſtices in Eyre, Sc. ty, 
1Ch.R. 21. 

After Judgment upon a Verdict, as well as upon a Demurrer. Arg, 
"x Ch. Nn. 

Tho' the Equity alledged was a Matter ariſing. before the Judgmen 
given. Arg. 1 Cb. R. 22, 

As, if the Plaintiff obtains judgment upon a Bond, where the Money! 0 


id, but no Acquittance given; or the Acquittance is without a Seal, a L © o 

I Cb. R. Earl of Oxford 8. Cont. Hard. 23. alle 

705. if a Man obtains a Judgment at Law ſor a Thing diſcharged by th 2/ 
Act of Oblivion, 12 Car. 2. Chancery will relieve; for a Court of Equiy - 
may interpret a Statute, as well as the Judges of the Law. R. Ca. Ch. 5b, Fin 
Dub. Hard. 121, =. 
So, Chancery may make a Decree, that the Party releaſe or diſcharge the for 
Judgment. Arg. 1 Cb. R. 22. Vide 1 Rol. 111. be « 
I That he fetch Poſſeſſion obtained upon the Judgment. Arg. 10 „ 
.. adn 
That he relbath Coſts, account for meſne Profits, Sc. Arg. 1 Cb. R. 2. 2 N 
So, if Chancery by Decree vacates a Judgment at Common Law, yet i AN 
ſhall not be an Offence within the St. 27 Ed. 3. of Premunire; for tie 8 
Cbancery is not another Court within the Intent of that Stat. nor ſhall the Ma 
Cauſe be conſtrued to be drawn ad aliud Examen. Cont. 3 Inſt. 123. |. the 
tee. I Lev. 242. Erie to the King by his Council, . 1 0 R. 25, 27. 3 
D 

i mit 
(3. X) ) Jurisdiction. * 

When Chancery ſhall have! it in Caſes out of the Ken Ge _ 
O Chancery will give Relief, tho the Land lies out of the Juriſdidton 2 

if the Perſon is within the Juriſdiction of the Court: as, it will male 1 8 
Joint- tenants account for Profits of Land in Ireland. N 
Or a Truſtee, who lives in England to perform his Truſt in Treland, * 3 
County Palatine, &c. Vide Poſt, (4 W. 27.) / N 
So it will decree the Earl of Derby to perform an Agreement concerning 0 


che Ne of Man. Ca. Ch, 221, 


. So, 
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So, if Land within the Dutchy is granted by the King, and upon a Bill 
Fo Diſcovery and an Account in Chancery, an Injunction is granted by the 
= Putchy Court ; ſuch Injunction ſhall be over-ruled in Chancery, and the 
Priority of Suit being here, an Injunction of the Suit there fhall be granted 
1 Cb. R. 53. | 3 : 
8 _ a Plea a Hick be allowed to a Bill in Chancery, that the Defendant 
has Privilege to be ſued in the Exchequer. 1 Ch. R. 69, For no Privilege 
call be allowed againſt a Subpzna in Chancery, where the Intereſt of the 
= Kin is not concerned. 1 Cb. R. E. of Oxford 14. 
_ Nor a Plea of Privilege of the Univerſity to a Bill, concerning Lands in 
Cual, 1 Ver. 212. But if it be allowed, it ought to come in by Plea. 
A | Ca. d. 237. R. 2 Vent. 362. | | | | 
So, Chancery ſhall have Juriſdiction of a Mortgage in a County Palatine. 
- So, if the Bill ſuggeſts that there are prior Mortgages to Perſons out of 
= the County Palatine, tho' it be not proved. Semb. 1 Ver. 298. 
S8o a Plea of the Cinque Ports was over-ruled. 1 Ch. R. 140. | 
= So, the Court of Stannaries does not ouſt Chancery of its Juriſdiction; for 
the former is a Court of Law, and not a Court of Equity. 2 Ver. 484. 
F585, if A. mortgages the % of Sorke, Part of the Dutchy of Normandy, a 
—_ Þill lies in Chazcery for the Redemption. R. 2 Ver. 495. ER. 
So Chancery will relieve againſt a Decree in Cheſter, where the Chancellor 
vas a Party. R. 1 Rol. 331. | 1333 C 
. So, if an Act of Parliament gives an excluſive Juriſdiction for ſuch and 
Ws ſuch Mines to a particular Court; Chancery ſhall not be excluded, if the 
Ad does not ere& a Court of Equity there. 1 Ver. 58, 9. 2 
S8o, Chancery has an Admiral Juriſdiction in many Caſes. 1 Yer. 54. 
A Matter, which ouſts the Court of Juriſdiction, ought. regularly to be 
alledged by Plea, and ſhall not be objected at the Hearing of the Cauſe, 
2 Ver. 484. 8 1 e piogens Tame oa os: 1 5 
But I will not make Partition of Land in Ireland.. x Ver. 421; 
ide Pot; (4 E). 5 e . 
1 Nor will it examine the Quantum of a Debt to the King, or the Extents 
por it; for that belongs to the Excheguer: And a Bill for it in Chancery ſhall 
be diſmiſſed. 2 Ver. 426. 1 6 . 
Except where the Extent is a fraudulent Contrivance, or the Defendant 
admits that the Debt to the King may be well ſatisfied without the Extent. 
2 Ver. 426. 1 VV | 
Nor will it grant a Sequeſtration of Lands in Ireland. Eg. Ca. 124. * * 2d Part of 
So, if there is a Decree for an Account in the Exchequer of Cheſter, 2 Med. Ca. 
= Marches of Wales, &c. Chancery will not relieve upon a Bill here, becauſe 
de Witneſſes live out of the Juriſdiction. 2 Ca. Ch. 17. R. Ch. R. 452, 
Nor will it relieve againſt a Decree of Commiſſioners of Sewers. 1 Ver. 59. 
Nor on a Bill, for an Account of Money collected by Authority of Com- 
miſſioners of Sewers ; for the Commiſſioners are a Court, and have Autho- 
W rity to determine. R. Ca. Ch. 232. i 3 
Fo for Diſcovery of the Money collected. R. upon Demurrer, Ca. 
| So an Appeal, or Bill of Review does not lie in Chancery, on a Decree in 
Equity in a County Palatine ;. but it ought to be to the King himſelf. R. Du” 
en Demurrer, 1 Ver. 177, 184. N 
So, a Bill ſhall not be allowed in Chancery for Diſcovery of the Title to 
Lands in the County Palatine of Cheſter, or Lancaſter. R. 1 Ch. R. 18 3, 
278. Vide Poſt, (4 E. : © 9:20 
Nor, to obtain Poſſeſſion of Lands there. 1 Ch. R. 278, 
Or an Account of the Profits, 1 Ch, R. 278. 


* 
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Fs Where the Court has juriſdiction, it ſhall have Regard to the Laws of 1 
foreign Country, in its Determination here; as, if a Woman has a ſeparate 
Property in her Money in France, it ſhall not be decreed to veſt in her 

2 1 Huſband, Semb. Eg. Ca. 100. | Me 
A c. If a Debt is aſſigned in Holland by the Huſband to the Wife, it ſhall be 
allowed here. Ca. Ch. 232. 2 3 

| . * n A P 3 4 af Fee. 


ury. 
Vide Trial, Ante, (X)—Pgft, (4 V). 


0 


E Y Legacy. 


(3 V. 1.) When Words in a Will are expounded otherwiſe 


than they are in a Deed. 


TOR DS in a Will may have a different” Conſtruction from that, 
| which they have ina Deed, P. V. 20. Vide Pet, (3 V. 7, G. 


(3 Y. 2.) A Devifce ſhall have the fame Advantage a. n Hei, Bl 


If a Legacy out of Land, for the Portion of a Son or Daughter, lapſe 
for the Benefit of an Heir, it ſhall alſo for the Benefit of a Deviſee. 2). 
W. 276. Vide Ante, (3 P. 3.) Poſt, (3 V. 7, &c.) | 
So, if it is deviſed for a Portion, tho' not expreſſed for a Portion. 25 

80. if charged upon Real and Perſonal Eſtate, as to the Part which a. 
fects the Real Eſtate. 2 P. V. 29788, © | 

So, where the Heir ſhall have the Perſonal Eſtate applied for the Di- 
charge of Debts, a Deviſee ſhall alſo have it, 2 P. W. 277. Pr. Ch. 140 
Vide Ante, (3 A. 4, Gc.—3 P. 1, 2.) ö . 


(3 V. 3.) How a Legacy ſhall be recovered in Equity. 


om will enforce the Payment of a Legacy. Vide Ante, (3 A. 1 
G. 1. | a ths 2 5 | 
, And if it is a Legacy in Equity only, and not at Law, it ought to be 
demanded only in a Court of Equity, and not in the Spiritual Court; as, 
Sum to be paid upon a Sale of Lands. R. Hob. 2656 
If an Infant ſues for a Legacy in the Spiritual Court, and afterwards i 
Chancery, A Suit depending in the 223 Court, is no Plea” for the De- 
fendant to the Bill in Equity; for the Plaintiff there has not an equal Ad- 
vantage, to get Security or Intereſt. R., Ca. Ch. 8 5. I Ver. 26. 
If a Legacy in a Will is eraſed, but upon the Probate, the Executrix ad- 
mits the Will to be proved, as if there was no Raſure; Equity will compel 
the Payment. 1 Ver. 256. P. NV. 388. ” ©." 
If the Grandfather gives Legacics to the Grandſon, which are received 
by the Father; his Executrix ſhall anſwer for all, not actually paid by tbe 
Father, with Intereſt, tho' the Father had given a Bond to pay 6000 J. b 
the Grandſon ; for it ſhall not be intended to include the Legacies, if the 
are not mentioned, 1 Ver. 481, 2. | | 


| 90 


= 


CW ANERENY: 


So" Chancery will oblige an Executor to give Security for the Payment of 
a Legacy, payable at a future Day, on a Suggeſtion, that he waſtes the 
M Goods of the Teſtator. R. Ca. Ch. 121. ; 
_ and if the Will is conteſted in the Spiritual Court, will ſtop him from 
_ receiving the Debts, Fc. till the Conteſt is determined. R. Ca. Ch. 7 5. 
3 If an Executor pays a Legacy purſuant to a Will, without Notice of a 


Revocation of it, it ſhall be allowed him, tho' afterwards it appears het the 
Will was revoked. Ca. Ch. 126, = 


. 
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(3 V. 4.) What ſhall be a Legacy. 


1 A Legacy imports a Bequeſt made by a Teſtator of his Goods and Chat- 
tels. 1 ÿßF, 

Y But it may be ſecured by a Deviſe of Lands, &c. Yide Ante, (3 A. 3, &c.) 
2 Any Words, which ſhew the Intent of the Teſtator, are ſufficient for a 
Legacy. Codol. p. 3. c. 22. 3 Sc. Vide Deviſe, (N. 1.) 

_ As, if the Teſtator deſires his Executor to give 200 J. to B. without limit- 
ng a Time for Payment; it will be a good Legacy. 1 Ch. R. 246. 
_ If a Legacy is given by a Will, and an Annuity or a Legacy of greater 
value to the ſame Perſon by a Codicil, it ſhall not be intended in Satisfac- 
don of the Legacy by the Will, but the Legatee ſhall have both. P. V. 424. 


(3 V. 5.) Of what Thing void. 


But a void Legacy ſhall not be decreed ; as, if the Huſband of an Orphan 
W in London, deviſes the Money which belongs to his Wife in the Hands of 
| the Chamberlain of London; for this is a Chyſe in Aon not deviſable. R. 
ES Fo. T6h. 3 = 
2 80, if a Man deviſes a Thing, which by Cuſtom belongs to the Heir at 
Law, as an Heirloom; it will be void. | - OS 
So, if he deviſes Goods, whieh he has only as Executor, or Adminiſtra- 
cor, before a full Adminiſtration. made. ND 5 
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(3 V. 6.) How a Legacy ſhall be paid. 

= A Legacy ſhall be paid, after all Debts are diſcharged, out of the Per- 
| ſonal Eſtate. — 0 6: 

| So, if Land deſcends to the Heir, and the Perſonal Eſtate is exhauſted by 
the Payment of Debts upon Bond, &c. to which the Land was liable, the 
= Legatee ſhall have Aid in Equity againſt the Real Eſtate. Semb. Sal. 416. 
So, if the Perſonal Eſtate is exhauſted by the Payment of a Mortgage: 
= Sz. 450. Vide Ante, (3 P. z. 8 
S8o, if the Perſonal Eſtate is deviſed to A. and a Term veſted in Truſtees 


for Payment of Debts and Legacies; the Term ſhall be applied before the 
| Perſonal Eſtate. R. 1 Ch. R. 47, 8. 


I there are not Aſſets for Debts and Legacies ; the Debts ſhall be paid 
before Legacies to a Charity. P. V. 264. 
But if Land is deviſed to the Heir in Tail, a Legatee ſhall not have Re- 
lief againſt the Heir, tho' the Perſonal Eftate is exhauſted, by Payment of 
* upon Bond, &c. R. Sal. 416. 
ow-a Legacy ſhall be paid upon a Deviſe to Debts and Legacies. 
Vide Ante, 22 3, Sc.) a i ED ; 
When a Legatee ſhall refund, or abate in Proportion, Vide Ante, (3 G. 3.) 
Poſt, (3 V. 18, 19.) . 


Vo IL. II. 


Aa a (3 V. 2.) How 
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The Extent 
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(3 V. 7.) How a Deviſe ſhall be conſtrued. | 
If a Man deviſes the Moiety of his Perſonal Ef ate; the Moiety of Money 


of the Words. Bonds, and Leaſes paſſes. R. Ca. Ch. 16. 


Vide Deviſe, 


(N. 1, &c.) 
- Vide Ante, 
(3A.8.) 


7 


If he deviſes his Worldly Eftate, viz. That Debts be paid, and my Wit: 
have a Moiety of what is left; and the remaining Part of my Eſtate Real 


and Perſonal, I give to my Brother ; R. that the Wife ſhall have a Moiety 9 


of the Real and Perſonal Eſtate, after Debts paid. 2 Ver. 690. | 

If a Man deviſes all bis Houfhold Goods, his Plate paſſes. 2 Ver. 638. 

Or, all his Furniture and Pictures. R. 2 Ver. 512. 

If a Man deviſes all his Perſonal Eftate in W. to A. it will be a ſpecifick 
Legacy, and will give all his Goods, Coaches, Horſes, and all that he had 
at that Place. R. 2 Ver. 688. Eg. R. 87. 


If he deviſes 15 I. apiece to each of his Relations on the Part of his Fat. 


and Mother: Payment of 15 J. to A. and 15 J. apiece to each Child of 4 


will be good; tho' it is not conformable to the Diſtribution upon the Statut f 7 s 


| for the Diſtribution of Inteſtates Eflates. 2 Ver. 38 1. 


So, a Deviſe of his Perſonal Eftate in W. to A. gives him the Rents, due 
at his Death, of the Lands in Y. Eg. R. 87. 
Tho' it be all his Perſonal Eſtate, except his Bedding ; for that does nat 
reſtrain the Words to Furniture. Eg. R. 88. LS - OY 

If a Man deviſes his Bond, Debt, Cc. the Money due paſſes. 

And the Intereſt, as well as the Principal, due upon the Bond. 

If a Man deviſes all bis Houſhold Goods, Money, and Plate; this gives al 


Money due upon Mortgage or Security, but not his South-Sea or Annuity 2 


Stock (being as a Chattel Real). Per Gilbert Ch. B. Eg. Ca. 203. Dub. jr 
ne, being coupled with the Houſhold Goods, whether it extended beyond if 
Money in the Honſe..  -- © _ 2 
If he deviſes to his Wife 12007. and all the Goods, Chattels, Plate, Tew- 


els, Houſhold Stuff, and Stock in and belonging to his Houſe ; 400 1. in hi 


Houſe does not paſs. Pr. Ch. 8. | 
If A. ſettles a Houſe upon his Daughter for Life, and afterwards to 


others, and by his Will deviſes all the Goods, Furniture, and Ornaments i 


the Houſe, to ſuch Perſons as the Houſe was to go to after his Death ; the 
Daughter ſhall not have the Property and Diſpoſal of the Goods, but the 
Uſe only for her Life. R. Pr. Ch. 26. N T | 
If he deviſes to his Wife his Rings, and Houſhold Goods; Plate uſed in tie 
Houſe doth not paſs. Pr. Ch. 207. 2 
If he ſays, the Furniture and Pictures in my Houſes in A. and B. ſtd 


go with my Houſes, and my Chapel Plate, to my Chapel ; tho' Furnitur 


generally includes Plate, yet Plate carried for his Uſe from one Houle to 
another, does not go with his Houſes ; for here it is diſtinguiſhed from hö 
Furandre, D. Eqn. 200. 

If he deviſes to A. his Sikver Tea-kettle and Lamp. with the Appurti- 


nances; the Silver Tea-pot, Milk-pot, Tongs and Caniſters do not paß, 


* 


R. 1728. Eg. Ar. 20. ey Ges 
So, if he deviſes all his Goods, Chattels, Furniture, Houſhold Stuff, and 
other Things, which then were or ſhould be in his Houſe at his Death; 2 65 l 
ready Money, in the Houſe at his Death does not paſs; for other Things in- 
port others of like Nature. R. 1724. Eg. Abr. 201. 
If he deviſes ſo much Money 7o all the Hoſpztals ; it extends only to al 
the Hoſpitals in the Town, &c. where he lives, if there are any there 


P. V. 425. 
Pt 3 1 ; ; 1 


- 


But, 
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But, if a Man deviſes all his moveable Goods and Chattels, his Debts do 
not paſs. R. Jon. 225, 6 
5 If he (deviſes all his Furniture at his Houſe at B. Goods pack'd up, to 
pe (ent and uſed for Furniture there, do not paſs. R. 2 Ver. 739. 
; Nor Goods removed from the Houſe by Accident, by reaſon that the 
Leaſe of the Houſe was ſurrendred or expired, if done without Fraud in the 
Party. R. 2 Ver. 747. ; 

So, if a Man agrees that his Wife ſhall not have any of his Perſonal 
Eſtate, except the Houſhold Goods and Furniture at his Death ; and he has 2 
UNHnBouſes, one in which he lives, and the other for the Uſe of Seamen ; the 
= Wife ſhall have the former only. 2 P. W. 302, 304 
if an · Upholſterer deviſes his Houſhold Goods, thoſe in his Shop do not 
paſs, 2 P. V. 303. 


_ So, if a Man deviſes Bis Uzen/i's ; Plate and Jewels do not paſs. R. Dy. 
+ 5915 by Will he acquits his Servant of All Debts, Accounts, and Demands; a 
Trunk, in which there are Jewels, &c. in the Cuſtody of the ſame Servant, 
zs not thereby deviſed to him. Semb, 2 Ver. 114. OW 
If he deviſes to his Wife, all his Jewels; his Collar of SS, and Garter, 
cor Diamonds faſtned to the Bonnet or Robes do not paſs. R. Owen 124. 
ff he deviſes 40/l his Houſbold Goods; Plate commonly uſed in the Fa- 
RS nmily paſſes. P. V. 425. | : | | 
So, if 4. deviſes 200 J. to each of his 3 Daughters, and if any die without 
ne, ber Part to go to the Survivors; if any marries and dies without Iſſue, 
ber Part does not ſurvive ; for Money cannot be intailed. R. 2 Vent. 349. 
23 If a Man deviſes 10 J. to each Servant hving with him at his Death; it 
does not extend to the Steward of a Court, or ſuch a one, who ſerves many 
others beſides the Teſtator. R. 2 Ver. 546. . 2 
_ I he deviſes ſo much Sugar to be paid at ſuch a Time; if it is not paid 
at the Time, the Executor ſhall be decreed to pay the Value with Intereſt. 
EK. 2 Ver. 553. 0 * 8 SAR; 
1 he deviſes Land and Money to his Wife ; provided, if ſhe dies without 
ue, 80 l. ſhall go to his Brother, after the Death of bis Wife : If ſhe has 
no Iſſue at her Death, the 80 J. ſhall go to his Brother, for it ſhall be in- 
ended to be immediately upon her Death. R. 2 Ver. 758, 766. 

I he deviſes bis Perſonal Eſtate and the Produce of it to his Son, and if 
e dies before 21 or Marriage, to his Brother : If the Son dies before 21, 
the Brother ſhall have only the Capital, not the Produce in the Life-time 

of the Son, R. 1 P. V. 503. 75 5 1 


(3 8.) When a Deviſe gives a preſent Intereſt. 5 


If a Man deviſes 100 J. fo. another, to be paid at his Marriage, or the rid Deviſt 
e 21 Lars; this is an immediate Legacy; and if he dies before Mar- (N. 18.) 
riage or full Age, it ſhall be paid to his Executor. R. Ch. R. 112. R. 2 Vent. 
342, 366. R. Dy. 59. 6. in Marg. Vide 2 Ver. 399. 3 
_ 0, if he deviſes 100 J. 70 another at his Age of 21 Years to be paid with 
ere. R. 2 Vent. 342. Skin. 147, 2 Ver. 137. R. 2 Ver. go8, 673. 
50, if he deviſes wo bis Daughter for ber Marriage. R. Dy. 59. 6. 
ier. 205, 324. | 8 
If he deviſes /o his Daughter to be paid at the Age of 21; if ſhe mar- 
es at 18, the Portion ſhall be paid. 2 Ver. 424.—Otherwiſe, if he deviſes 
and fo bis Son, with a Charge to pay to bis Daughter, at her Age of 21 
ears. R. 2 Ver. 617. 1 09 | 


So, 
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bis Wife ſhall diſpoſe of 2001. by ber Will; if the Wife makes no Will, th 


2 2d Part of R. Eg. . 8. 


2 Mad. Ca. 


® 2d Part of Ca. 106. * 


2 Mod. Ca. 


if he dies before that Age it ſhall not be paid. R. 2 Vent. 342. Acc. Dy 


| firſt attains his full Age, the Money ſhall not be paid to the Executor of th 


paid, ſhall be laid out in the Purchaſe of Land; all, but fo much as is fuff. 


| carry Intereſt, tho it be veſted, the Executor ſhall not have it till the li- 


EL HANG EK FT: 
So, if he deviſes Portions to A. B. and C. bis Daugkters, to te + faid af 
their reſpeive Marriages, and if any of them die, her Part to 5 to thy 
Survivors; A. dies; her Part does not go to her Siſters 'till their Marriage, 


tho' the Words are not repeated. R. 2 Ver. 620. 
But if a Man deviſes to another at his Age of 21 Years, without more 


59. 6. 
And a Deviſe, at the Age of 21, or, to be paid at 21, is fantamou; | 


2 Ver. 417. R. Eg. R. 12. 
So, if he deviſes Money to another to be paid at the Age of 21, but if 
he dies before that Age it ſhall go to A. if both of them die before the 


firſt, but to the Executor, or Adminiſtrator of 4. R. 2 Vent. 347. 
If he deviſes, at tbe End of 10 Years, tho' the Event is certain, and no Wn: 
contingent, as Marriage, or the Age of 21, it is a lapſed Legacy. Pr, 
Cooper, Sal. 415. 11 
So, if he deviſes, at the Age of 24, and the Executor pays Part, at 21, nl 
and gives a Bond for the Refidue ; it ſhall be repaid. Dub. 2 Ver. 31 
If a Man deviſes, hat all his Perſonal Eftate after his Debts and Legs 


cient for the Payment of the Debts and Legacies, ſhall be immediately lad f 1 | 
out for the Purchaſe. 2 Vent. 346. YN 
If he deviſes Land to A. upon Condition that be pays 400. of which Sun 


200 |. goes to. her Adminiſtrator. R. 2 Ver. 181, 

If he deviſes all his Perfonal Eftate to his Wife, and 10001. to his Gram. 
7 at the Age of 21 or Marriage; the Grandſon ſhall have the 10000 
immediately 28 the Contingency, and not wait for the Death of the Wit. Bl 


But if a Deviſe be, that he Per ſonal Eſtate foould he applied for a Pur: 
chaſe within one Year, or otherwiſe ſhould be paid to ſome Infants equal) i 
be divided; the Intereſt in the Perſonal Eftate does not veſt in the Inf 
till the Year is paſſed, and if one of the Infants dies in the mean Tims 
ſhall not go ta his Executor. R. 2 Vent. 356. 

If there be a Deviſe of 400 J. to the Children of A. who has 3 Daughter, 
and 2 of them. die under Age ; their Shares go to their Adminiſtrators, I 


So, if a Man deviſes Portions to younger Children to be paid at their fil i 

Age, and the Infant dies before; the Money goes to the Executor or Ad Wn 

niſtrator of the Infant, R. 2 2 342. R. ibid. 366. 1 Ver. 205, 32% 
62. | 

. 80, if he deviſes Portions to them to be paid out of bis Land. R. 2 Jeu 
367. Where the Portion is veſted. 2 Ver. 508. 

But if a Man ſettles Land for the Payment of Portions to younger Children 
to be paid at full Age; and one dies before; his Portion ſhall go to tie 
Heir of the Land, and not to the Adminiſtrator of the Infant: For th 
Land is only truſted with the Payment. 2 Vent. 367. 2 P. V. 276. Vid 
Ante, (3 P. 3.) 

So, if by the Settlement he refers to his Will, and by his Will der 
the ſame Portions to be paid according fo the Settlement: R. 2 Vent. 30] 
2 Ver. 439. 

So, if a Legacy i is to be paid at the full Age of an Infant, if it does not 


fant would have been 21. 2 Ver. 199. 2 P. V. 277. —_ 
h So, 


. 


80, if a Man deviſes Land to his Heir charged with 3000 l. for BY * 
| £1071 of a Daughter at the Age of 21 or Marriage, i, ſhe marries with Con- 
ent, otherwiſe 1000 J. The Daughter dies before, the Portion ſinks for the 
Benefit of the Heir. R. 2 Ver. 417. 


(3 V. 9. ) When a Legacy carries Intereſt. 


<e ALE 7 
If a Man deviſes 100 J. to an Infant to be paid at ſuch an Age, and does 
not make Proviſion for his Maintenance in the mean Time, he ſhall have 
rg and it does not accrue to the Benefit of the Executor. Per Cur. 
BY. 2. 2 Vent. 346. Vide Ante, (2 R. 6.) 
50 if it is to an Infant at his full Age. 2 Vent. 346. R. upon Demurrer, 
a. Ch. 60. 
} | F If a Man deviſes, that bis Perſonal Eſtate ſhall be laid out for the Purchaſe 
J Lond, but if bis Wi ife is enſeint with a Daughter, that ſhe ſhall have 3oool. 
at her Marriage, if ſhe marries with the Conſent of her Mother, otherwiſe 
1000 J. only, and that the Mother ſhall have 80 l. Part of the Intereſt of the 
W 3000 J. for the Education of the Daughter ; the Daughter ſhall have the 
= whole Intereſt of the yon and not the 80 J. * R. 31 Car. 1. 
1 2 Vent. 346. 
lf a Man deviſes 400 J. 70 4 Woman to be laid out in a Purchaſe ; her 
| Huſband ſhall have Intereſt for the 400 J. from the Time of exhibiting his 
Bill for it. R. 2 Vent. 3 56. 
| 1 | If a Man deviſes 100 J. to one of full Age without ſaying, at what Tens, 
Ihe ſhalk have Intereſt from the Time of the Bill filed. Sal. 415. 
1 3 | If the Day of Payment is limited, he ſhall have Intereſt from that Day. 
Sal. 41 5. 1 Ver. 202, 
If Legacies are given in ſuch Proportion as the Executor ſhall appoint, 
A I land a Year is given him to make Diſtribution ; the Executor ſhall pay In- 
3 [tereſt from the End of the Year, if he does not make Diſtribution ; for the 
L * B Funds are ready to receive. R. 2 Ver. 745. 
But a Man of full Age ſhall not have Intereſt for a Legacy, till his 
Bill is exhibited, if the Time of Payment is not mentioned by the Will. 
Sal. 41 
S L 1 Nor 5 Infant, till a Year is expired after the Death of. the. Teſtator, 
al. 41 Semö. Cont. 5 Geo. 2. 1 5 
1 i 22 s oe Bed a KB of e. {24 Born e. KA 
eu. 5 3 563+ 
F | 10.) When conſtrued cumulative. 
an, Jap re,, BOP 85 
If a Man 5 his Will gives 70 his Children, which be ' ſhall have at the 
| Time of bis Death, 300 l. and afterwards having 3 Children, by Codicil 
gives 200 J. fo each of them to be paid at their reſpective Ages; this Deviſe 
BS ſhall be conſtrued by way of Accumulation, ſo that each Child ſhall have 
z : By R. Ca. Cb. 301. 
If a Man has 3 Nieces, and is indebted] to one of them in 100 l. and 
| deviſes to her 300 J. and to his other Nieces 200 J. each, and afterwards 
borrows another 100 J. of the firſt : She ſhall have the Legacy of 300 l. 
over and above her Debt: And no Part of a Legacy ſhall be applied to a 
Debt, but where the Intent appears by other Circumſtances that it ſhall. 
R. 1 Sal. 155, Cont. per Trevor Maſter of the Rolls, but Harcourt Acc. 
| Sal. 508. Acc. 2 Ver. 593, 4. 
So a Legacy leſs than a Debt ſhall not be intended to be in Lieu of the 
| Debt. Sal. 508. 2 Ver. 259, 478, 50 5. 2 P. V. (617.) 
Or, given upon Condition; for if the Condition is not performed, the 
Legacy will be loſt. Sal. 508. Eg. R. 89. 
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Or, where the Deviſe is of Land. Sal. 508. K. 2 Ver. oe FI 

5 Geo. 2. 36. 2 P. V. (616.) 

If a Man indebted to A. deviſes to him a Sum equal to, or greater than 
his Debt; it ſhall be taken to be in Satisfaction. Eg. R. $9. 

Or, gives it by Settlement. Eg. R. 89. 

Otherwiſe, if there was an open Account, and it was uncertain 2 
he was indebted to him or not. 1 P. W. 299. 

Or, if the Debt was contracted after the Will. 1 P. W. 299. 

So, where before his Will, a Man declares that he will augment his 
Daughters Portions, and docks the Entail with ſuch Intent; they ſhall have 
their Portions and alſo the Addition by the Will. R. 1 Ch. R. 200. 
So, where by his Will a Proviſion is made of 1000 J. apiece for every 
Child after born; and a Son being born, he afterwards gives to him 4000/, 
whereby, he ſays, he will have 5000/. R. Ch. R. 267. 

If a Son deviſes to his Siſters a greater Sum than was ſecured by the Set. 


tlement of his Father, and then deviſes the Eſtate to his Heir Male; it (hall | 9 


not be in Lieu of the Portions by the Settlement. R. 2 Ver. 200. in Par 


tho' it was decreed Cont. in Chancery. 2 Ver. 177. 


If a Bond is given to ſettle 100 J. per Ann. or to pay 20001. a Deviſe of 


80 J. per Ann. ſhall not be a Satisfaction pro tanto, if there are Aſſcts u 
pay all Debts, R. 2 P. V. (617.) 


14 . 110 When not. 
But if a Man by Marriage Settlement, &c. has provided Portions for hi 


Children, and afterwards by his Will gives to each of them the ſame Sum i 3 


which was ſecured by the Settlement ; yet the Portions ſhall not be doubled, 
if his Intent that they ſhould be ſo is not apparent. KR. 2 Vent. 348 TA 


111, 257, 439. 


80, if a Man by Settlement irefts 3000 J. to be paid to a Danes? of his | | 


ſecond Marriage, if he has only one Daughter ; and afterwards by Will 4: 
viſes all his Lands, for the raiſing gooo l. for 2 3 Daughters, j 
his former Marriage ) the Daughter of theſecond Marriage ſhall have oll 
3000 J. to be paid according to the Intent of the Settlement. R. 31 Car. 2 
Per Finch, 2 Vent. 347. 

So, if a Man charges 500 J. upon his Land for A. and afterwards gires 
5001. to A. by his Will; A. ſhall not have a double Portion, 1 Ch. K. 


*"9, 2909-205, 


gives 70 one of them upon her Marriage in his Life-time 1 ooo J. ſhe ſhal 
not have the other 1000 J. by his Deviſe. 2 Ver. 257, 115. 

If he limits a Term for raifing 3000 l. Portions for each of his Dangiteri 
after his Death without Iſue Male, and afterwards in his Life-time, having 
Iſſue Male, raiſes 1800 J. for the Portions of his Daughters, and then bs 


Son dies; this 1800/. goes in Part of the 3000 J. to be raiſed by the Term . 


tho' it was intended for Portions at the Time when he had a Son. + 
2 Ver. 257. 1 

So, if by Settlement he ſecures 5000 J. for Daughters Portions at 18 
Marriage, and afterwards by a ſubſequent Settlement of other Lands creat 
a Term for raiſing 5000 l. at 16 or — it ſhall be ony one Sooo! 
R. 2 Ver. 348. 

If A. by a Note agrees to pay 77 10 5. per Ann. to his Wife for Lit. 
who had joined in the Sale of Part of her Jointure, and afterwards on be 
joining in the Sale of another Part, he gives another Note for 61. 105. N 
Ann. tor her Life, and afterwards deviſes 14 J. per Ann. to his Witc jo 

Life; it ſhall be intended 3 in Lieu of the Notes. R. 2 Ver. 498. 95 
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If a Man by his Will gives 1000 J. Yo each Daughter, and a deren | 
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So, if he deviſe to A. upon Condition, that A. ſhall 


Chiluren of B. if A. dies before the Teſtator, the Who 


; give ſo much to the 
WT Chiliren of B. take nothing. R. 2 Ver. 


le is lapſed, and the 
116, 208. Semb, Cont. 2 Ver. 522, 


2 
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ges in the Perſonal Eſtate. Vide Deviſe, Ante, (3 A. _— Za 
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| 80. if A. by Articles agrees, 70 give $00 . fo his Wife, and that e 
FF wt be barred thereby of any Gift by his Will ; and by Will deviſes to 
bis Wife 1000 J. ſhe ſhall have only ſo much as exceeds the 800/, R. 
mM ” c 9p. articles to give a Third of his Perſonal Eſtate, and by his Will 
eives to the ſame Perſon 7000 J. he ſhall have only the one, or the other. 
R. 2 Ver. 550- 3 ; 
tif: hc deviſes 50 J. to A. and afterwards gives a Note to her Huſband in 
cu of it. 2 Ver. 640. 1 
50, if A. agrees to give a Marriage Portion to B. to be ſettled, &c. and 
ve fore Payment gives to the Children of B. Legacies to the Value; it ſhall 
pe taken to be in Satisfaction. R. Eg. R. 64. | 
50, if he covenants to ſettle 100 J. per Ann. upon his Son, and permits 
100 per Ann. to deſcend to him. 1 P. V. 325. 2 Ver. 558. 
__ 0Or, covenants to leave 500 J. to his Wife; and her Share of his Perſonal 
Eſtate amounts to ſo much. 1 P. V. 324. 8 5 
If 4. has a Legacy of 500 J. given her by her Grandfather, and after- 
= wards, her Father upon her Marriage gives for her Portion 1 500 J. with- 
cout Mention of, or Receipt for the Legacy; 21 Years afterwards, ſhe and 
her ſecond Huſband demand the Legacy; it ſhall be intended to be ſatisfied 
ov) the Portion. R. 2 Ver. 484, 5. e 
=_ Otherwiſe, if the Portion was alſo deviſed by the Father. Eg. R. 72. 
(V. 12.) When a Legacy ſhall be controuled by a ſubſe- 
= | quent Clauſe, or Proviſion, and when not. 
lf a Min deviſes a Morety of his Perſonal Eſtate to his Wife, and then 
SS 7:05 ſcveral Legacies and the Reſidue to another; the Wife ſhall have one 
bull Moiety, and all the Legacies ſhall be paid out of the other Moiety, if 
it is ſufficient. R. Ca. Ch. 16. Dub. Dy. 59. 6. nn To 
If a Man gives 500 J. to his Daughter 70 be paid in 6 Months after his 
F Deatb, and then adds a Clauſe, that if bis Daughter dies before Age, or 
Marriage, the Portion, if by Law it can, ſhall go to bis Son: If the Por- 
tion is paid in 6 Months, and the Daughter afterwards dies under Age, it 
chall not be refunded ; for both Clauſes ought to be confiſtent, which can- 
WF ot be, unleſs ſhe dies under Age within the 6 Months. R. Ch. R. 27, 
If a Man gives Legacies to his Children in efſe, and alſo to the Child 
crc bis Wife was privement enſeint, and if all his Children die, that his 
_ -/ite ſball go to the Children of his Brother : If all the Children in % 
die, but a Daughter born after his Death ſurvives, the Eſtate does not go to 
= the Children of the Brother. 1 Ch. R. 77. „„ To 
But if 4. deviſes Portions to Grandchildren 20 be paid at Age or Mar- 
age, and afterwards directs, that all bis Legacies ſhall be paid within 6 
1:5 after bis Death; it extends to the other Legacies only. R. Eg. Ca. 
154. 1 ts as $26 * 2d Part of 
I | 92 ä . 2 Mod. Ca. 
(3 V. 13.) When a Legacy ſhall be lapſed. 8 4 
If a Man deviſe Money to A. who dies before the Teſtator; the Legat r 
is lapſed, and mer 
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| hots A. it will be a Diſcharge, tho' A. dies before the Teſtator. R. 2 5h 


tion; his Share does not go to his Executor or Adminiſtrator, for it wis 


Deviſee; for he is Heres fattus. Vide 2 P. V. (610), 277. Vide Ai 


. 
ff” a 


DS A UN 8 MK 1: 

If he deviſes to H. a Debt owing to him by 4. who dies before ge 
Teſtator, the Debt ſhall not be diſcharged. R. 2 Yer. 522 _—_ - 
Tho' he afterwards requires his Executor after his Death to give a Re. 2 
leaſe for the Debt; for this Clauſe 1 18 ancillary to the former, K. 2 F. 522. - I | ha 
(3 V. 14.) When not. _—_— yy 

But if 100 J. is deviſed to A. at bis Age of 21, "md if be dies befire : * 
that it ſhall go to B. if A. dies in the Life-time of the Teſtator, the 100] to 
you: go to B. 2 Ver. 208, 378. Per King Ch. 5 G. 2. 12, 1 3. _ 


„if a Man deviſes 1007. to H. at the Age of 21, 100 J. 10 B. at il; 


ſane Axe and 100 ,. to C. at the Jaid Age ; and if * of them die befire / Re 
ſucb Age, that his Legacy ſhall be divided between the Survi vors; and : 


die before, the Whole ſhall go to the Survivor: If any one dies before be 
Teſtator, his Legacy ſhall be divided between the Survivors. R. 2 Ver. 200. 
If one deviſes to A. 400 J. which A. owes to him, provided that be fans + 
out of it ſo much to his Wife, and ſo much to his Children; it will be a good 
Deviſe to the Wife and Children, tho' A. dies in the Life-time of the 
Teſtator. R. 2 Ver. 522 
So, if a Man by his Will diſcharges, releaſes, or forgives a Debt due 


22, 

: So in all Caſes, where the Legacy i is not veſted by the Words of the Wil, 
it ſhall not lapſe : As, if A. gives to the 4 Children of B. 1200 J. at + 1 
Diſcretion and Allnrment of his Executor, and one Child dies before A. ß ü 
Share ſhall not lapſe; for the Executor had not made any Allotment. J. Wa 
2 Ver. 744. 

So, if the Executor has Power by the Will within a Year to make Din. 
bution or "Allotment, and one Child dies within 6 Months before a Diftribu- 


not veſted, R. 2 Ver. 745. 

So, if a Man deviſes 200 J. apiece to his 2 Children, and that if one du 
his Share ſhall & to the Survivor; if one cars, his Legacy does not lap, 
but ſurvives. R. Eq. Ca. 137. 


” (3 V. 1 5.) When it merges in the Land. 


If Portions are charged upon Land by Settlement, or by Deviſe, to b 
ar to a Son or Daughter at ſuch an Age, and the Son or Daughter di 
efore ſuch Age, the Portion or Legacy merges for the Benefit of the Hel 


2 P. I. (610) 277. Vide Ante, (3 V. 2, 8.) 
So, if a Legacy is charged upon Land, it merges * the Benefit of th 


(3Y. a) 
So, if it is charged upon Land, and Perſonal Eſtate, and the Legate 


dies before it is payable ; his Executor or Adminiſtrator may reſort to 10 b ; | 
Perſonal Eſtate, but not to the Land. 2 P. W. (611.) 1 
Tho' the Legatee be a Child, or a Stranger. 2 P. V. (613. ) 


(3 V. 16.) When it ſhall have Relation to the Time of m 1: 

| king the Will 3 

T 

In the Expoſition or Collection of the Intent of a Teſtator, Regard fl Cb. 1 
be had to the Time of an che Will; and therefore, if he deviſes * 

e 
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„ie Pariſ where he lives, and afterwards he removes his Habitation to 
W other Pariſh ; the Pariſh where he lived at the Time of the Will, ſhall 
MM egacy. 

E _ "5s yer. 400 J. to finiſh a Building, and before his Death expends 
woe than that Sum upon it; tho' the Building be not finiſhed, the Heir 
W (11! not have the 400 /. R. 1 Ver. 96. 

ift he deviſes to all his Children and Grandchildren, without any Reference 
co his Death or Time future; it ſhall have Effect only as to thoſe in eſſe at 
me Time of his Will. R. Eg. Ca. 136. TH is 
ig he deviſes a/l Arrears now due from the Dean and Chapter of Vr; 
Rent which afterwards becomes due does not paſs. R. Eg. Abr. 201. 

= 4! my Corn, Sheep, &c. now on my Ground, P. V. 598. 


. Or, to the Death of the Teſtator. 


A But where a Deviſe is made in Words, General, or Univerſal, the Re- vid Devin, 
= rence ſhall be to the Death of the Teſtator ; as, if a Man deviſes 20 J. a- N. 21.) 
| piece 70 all the Children of B. Iſſue, born after the making of the Will, 
before the Death of the Teſtator, ſhall take. R. 2 Fer. 105. 

If a Man deviſes all His Perſonal Eſtate to A. he ſhall have all that the 
8 Tctator had at the Time of his Death, tho' increaſed ſince the making 
ok the Will. 2 Ver. 137, 688. EE | | 

== So, if the Teſtator releaſes to A. by his Will, all Debts and Demands ; 


: . this extends to Debts at the Time of his Death, tho' contracted ſince the 


I making of the Will. Dub. 2 Ver. 136, 7. 5 | 
_ So, if he gives all bis Houſhold Goods, and afterwards has more. P. V. 
424, 5. | | | | | 
k he gives 40] his Books, and afterwards buys more. P. V. 597. 


f | So, if the Deviſe is of ſuch a Sum to bis Children living at his Death, 


and of ſuch a Sum 7o the Children of D. all the Children of D. ſhall take, 
SS tho' none born at the Time of making of the Will, or Death of the 
= Ictator. 2 Ver. 705. | Fs | 8 f 
RS So a Variation of Circumſtances, after a Will made, and before the 
BE Dcath of the Teſtator, does not deſtroy a Legacy; as, if a Man deviſes a 


BS Legacy out of Money at Intereſt, or owing by ſuch a one, &c. if the Money 


E is afterwards paid to the Teſtator, the Legacy will be good. R. Ray. 335. 
If he deviſes a Sum to A. and to be paid out of a Debt from the King; 
8 W tho' the Debt fails, yet the Legacy ſhall be paid ; for it was ſo much de- 


E viſed generally, and the Clauſe, how it ſhall be paid, was only a Direction 


3 3 for the better Payment. R. 2 Ca. Ch. 116. 


Ik he deviſes 500 J. 20 his Uncle, viz. the Bond and YJulament for 400 J. 
BS due from A. and 100 l. in Money; if the Teſtator receives from A. 300 l. 
and takes a Note for the Reſidue of the Debt, the Uncle ſhall have 500 J. 


f 2 Ver, 681. | 


_ But if the Deviſe is poſitive and direct of a Sum cut of ſuch a Debt, and 
che Debt fails, the Legacy is loſt, Semb. 2 Ca. Cb. 116. Bt Be 


(3 Y. 18.) When Legatees ſhall abate. 


17 there are not Aſſets to diſcharge all the Legacies, the Legatees ſhall 
_ tc in Proportion. 2 Ca. Ch. 171, 124. Ca. Ch. 149, 


And alſo the ſpecifick Legatecs ſhall abate in Proportion. Semb. 2 Ca. 
6. 71. Cont. 1 P. V. 422, I Ver. 31. Vide (3 V. 19.) 


Vor. II. 6 So, 
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100 paid; the Legatec who has the e ſhall abate in Proporta 


Ch. 149. 


are not ſufficient for all; the Legatees ſhall abate in Proportion, 2 Ga, 
Ch. 25. 


Land to A. and his Heirs, 200 J. to B. and 300 J. to C. and after the ton! 
cies; A. ſhall abate in Proportion. R. 2 Ca. Ch. 25. 
he in the firſt Place. 1 Ver. 31. 


\ 


G HH AN = oO. 
So, if the Executor gives a Statute, Mortgage, or other Security to ohe 
Legatee, and afterwards becomes Inſolvent, whereby the other Legacies ae 


R. Ca. Ch. 149. 
Tho' ſuch Security was given upon the Marriage of the Legatce, A 


So, if Lands, &c. are deviſed to be fold for Payment of Legacies, and 


So, if a Teſtator deviſes that his Executor ſhall aſſign 100 /. per Ann, in 
per Ann. is aſſigned, the other Lands are not ſufficient for the other Leg. 
So a Legatee ſhall 'abate in Proportion, tho' his Legacy is given to de 3 [ 


Tho' he is Executor, and it was given him for his Trouble. 2 Ver. 43. 
2 2 P. W. 25. 


3 F. 19. When not. 


But if a perten ar Chattel is deviſed in Specie; the Legatee ſhall have | 1 | 
jniire, and not abate in Proportion to the other Legatecs. I Fer. 3. 4 
2 Ver. 111. Eq. R. 87. 

If a Legacy i is given to a Charity, and the Spiritual Court prefers i it, as it | 
ought, by the Civil Law ; Nu tp not grant an Injunction, nor af : 3 | 
the Legatee to give Security to re 1 Ver. 230. 3 

If A. deviſes that bis Executor ſhall receive his Debt of Sooo l. from i 
Chamber of London, and that then be ſhall pay 20001. to an Heſpital ; thy WY: 
the Debt in the Chamber of London is reduced to 6000 J. the Executor ſhall ; 
pay 2000 J. to the Hoſpital. R. 2 Ver. 547. T 

If A. deviſes his Perſonal Eſtate in W. to B. and alſo deviſes 300 J. f 


another, to be paid out of his Perſonal Eſtate, generally; if he has ſufficient i | J Po, 


Perſonal Eſtate elſewhere to pay the 300 J. B. ſhall not abate, R. H. 
R. 8 | 

Tis a ſpecifick Legatec ſhall abate in Proportion, where there is no Fund 
to pay the Legacy, but out of the ſpecifick Legacies; as, if a Man du; 
his Perſonal Eftate in W. to A. and his Perſonal Ejlate in E. to B. and ther 
deviſes 300 l. to C. but has no Perſonal Eſtate, except in H. and V. ther 
thall be an Abatement by A. and B. in Proportion. Eg. R. 87, 8. 

So, in ſuch Caſe, a Legacy for a Charity ſhall abate in Proportion, if it 
not to the Poor at the Funeral. 2 P. NV. 25. 1 P. V. 422. 


Ww hat ſhall be an Aſſent to a Legacy, Vide in Adminiſtration, (C. 6, 2 befc 
—ide Ante, (3 G. 4.) puri 
When Legatees ſhall EY Vide Ante, (3 G. z.) 8 
Who ſhall be Reſiduary Legatee, Vide Ante, (3 G. 7.) of | 
..... LN . HEE ET A” and 2 22 | | t 
TORI ev 
(3 Z) Parriage Settlement. by 

n 
"T7 F. 1.) When it ſhall be inforced. 4 3 
'F a Man enters into Articles to make a Marriage Settlement and dies; 1 Th 


his Heir ſhall be compelled to make it. R. 2 Vent, 343. 


3 Tho 


l 


EN ANECTETRLY. 


Tho the Articles are made before Marriage, to the Woman herſelf, and 


the Marriage is a Releaſe in Law of the Contract. R. 2 Vent. 343. ” 
80, if a Man covenants to make a Settlement upon the Marriage of his 


Daughter; he ſhall be compelled to make it, tho his Daughter, after the 
Marriage, dies before the Settlement is made. 


So, if a Man gives a Bond to make a Jointure, he ſhall be compelled to 


make it, and not to forfeit his Bond. 2 Ca. Ch. 88. 
So, if a Man gives a Bond to ſettle 300 J. per Ann. Jointure, and dies, 
his Heir ſhall be compelled to do it. 2 Ca. Ch, 89, Cc. 

So his Deviſee, tho' no particular Land is charged. 2 Ca. Ch. 89, &c. 

So, if a Man covenants by Articles to make a Settlement of 400 J. per 
Am, for a Jointure, and afterwards makes a Settlement, but the Land is 
only of 300 /. per Ann. Value; he ſhall be decreed to ſettle ſo much in 
Specie as would have made 400 J. per Ann. at the Time of making of the 
Settlement. R. 1 Ver. 217, 8. ”— e 

If the Covenant is to ſettle Lands, which ſhall continue of 400 l. per Ann. 


1 Ver. 218. | 


1 If a Man covenants to make a Jointure out of his Eſtate; all his Lands 
care bound to it. 1 Ver. 64. 2 Ver. 482. 5 
Otherwiſe, if he covenants for particular Lands, and that ſuch Lands are 
of { much Value. 1 Ver. 64. Ch. R. 148. | 
LI a Man recites a Marriage to be intended between A. and his Daughter; 
and i his Daughter after the Age of 16 refuſes to marry A. A. ſhall have 


= 20,000. and if the Marriage is had after her Age of 16, A. ſhall have all 


Y Value, he ſhall make a Settlement of ſo much as now are of that Value. 


3 | his Real and Perſonal Ejtate : The Marriage is had before ſhe is 16, and 


= after that Age the Daughter dies without Iſſue; A. ſhall have all the Real 
and Perſonal Eſtate. R. 1 Ver. 339. 3 


If a Man upon Marriage covenants to make a Settlement for a Jointure, 


and dies before it is made, or the Portion paid; the Wife ſhall compel the 
= Scttlement, tho' ſhe is Executrix or Adminiſtratrix, whereby ſhe has the 
Portion alſo. Semb. Cont, but Q. 1 Ver. 463. 1 
1 If a Man upon the Marriage of his Son, agrees to make a Settlement in 
ſuch a Manner; it ſhall be decreed, tho' by the Conſent of the Son, he af- 
a tcrwards makes a Settlement different, and that is confirmed by a Fine. 
105. R. 192. 2 Ver. 702, ore | 
So, it ſhall be decreed againſt an Heir; tho' the Covenant was only for 
= him, his Executors and Adminiſtrators. R. 2 Ver. 482. ; 
If 4. covenants to make a Settlement fo the Uſe of himſelf and his Wife, 
and the Heirs Male of their Bodies, Remainder to the Heirs Female, Ge. and 
dies before the Settlement made, having a Son and Daughter, and the Son 
BS covenants to levy a Fine for the Payment of Debts, and dies without Iflue 
before the Fine levied : The Settlement ſhall be decreed to the Daughter 
Ss purſuant to the Intent of the Articles. R. 2 Ver. 704. MEL ee 
So, if a Man upon the Marriage of his Brother agrees for the Settlement 
of his Land zpon his Brother, if he himſelf dies without Iſſue, and the Wife 
a of the Brother has 180 J. for her Portion; the Deviſee of the Land (the 
= viſor being dead without Iflue, and the Portion being 180 J.) ſhall be 
= compelled to perform the Agreement, tho' it was to make an Eſtate after 
an Entail. R. 2 Vent. 3 54. | 
580, if a Truſtee ſigns a Deed, to teſtify his Aﬀent, whereby it is agreed 
chat the Land ſhall be ſettled, to the Uſe of a Wife for Jointure ; tho' the 
and was ſubject to the Payment of a Debt due to the Truſtee, 
1 Jointure ſhall be ſettled prior to the Debt. R. 2 Ca. Ch. 211. 


R 


80, 


yet the 


— 
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hs 


riage with the Conſent of her Father, and if ſhe dies before ſuch Marriage a 


her Father for a Treaty upon her Marriage, and he does not afterwards gif. 


ter, and the Marriage takes Effect, tho' no Agreement was made dircci 


ſame Letter diſſuades her from a Marriage with B. and ſhe afterwards mar: 


not ſetth a Jointure anſwerable to it, within 2 Years, he ſhall have only In- 
tereſt at the Rate of 3 1. per Cent. for his Life, and the Manor ſhall bel 


TANCE HT 
So, if the Settlement is for a Portion io be paid at full Age, or Anf 


Age, that it ſhall be paid to another ; if the Daughter his the Conſent of 


agree, tho' the Marriage was clandeſtine, without the Privity of the Father 
the Portion ſhall be paid. 1 Ch. R. 3. | 
So, if A. by Letter propoſes a Settlement upon a Treaty of Marriage fer 
his Nephew, if 2500 J. Portion is given; and the Marriage proceeds and 
ſuch Portion is given; the Settlement ſhall be decreed, tho“ no Anfwer wy 
ſent to the Letter, nor the Marriage had with the Privity of the Uncle 
Ch. R. 147. Ro 

Or, by Letter to a Friend of B. propoſes 1 500 J. Portion with his Daug}. 


upon ſuch Letter. 2 Ch. R. 285. 1 bor 
If a Settlement is made in Conſideration of 500 l. in Money and Gad; 26. 
after 1 5 Years, it ſhall be decreed, without Inquiry whether the Huſband 5 f 
had the 500 J. 2 P. W. (618.) 1 0. 

8 But if a Marriage Settlement is made before Marriage, all precedent e 
Agreements, ſhall be intended to be extinct. Semb. 1 Ver. 309. ar 
If a Settlement is alledged to be contrary to an Agreement, and a Trial upc 

is directed to try what was the Agreement; the Settlement ought to be ad. Ti 
mitted for Proof of the Agreement. R. per North, and a Decree i t no 
Contrary per Lord Nottingham reverſed. 1 Ver. 246. Ha 11 
Vet where the Settlement varies from the Articles without an Intent p. peſt 
parent, it ſhall be decreed to be made conformable to the Articles, tho' te may 
Settlement was before Marriage. R. 2 Ver. 659. EE Mo 
e : 5 anſo 

| ( 3 5 2.) When not. FT. "x" 

But by the St. 29 Car. 2. 3. No Action ſhall be brought to charge: a thi 

| Defendant on an Agreement on Conſideration of Marriage, unleſs that, o Wit 
ſome Note of it, be in Writing ſigned by the Party, or ſome authorized in P 
„„ . Prop 
A Letter is a ſufficient Note, to ſhew an Agreement to give a Marta K. 2 


Portion. R. 2 Vent. 361. Vide Ante, (2 C. 4.) 
But if A. by Letter promiſes 1000 J. to his Niece in Marriage, yet by tic 


ries B. with the Conſent of A. the Money ſhall not be decreed. R. 2 Je. 
202. e 
If a Marriage is agreed upon between the Fathers of a Son and a Daug!- 
ter, and Minutes are taken of it by Counſel, and before the Writings ate 
fixed, one of the Fathers dies; the Settlement ſhall not be decreed, nd 
being ſigned by either Party, and before the Execution of the Deeds mit) 
Variations in the Minutes might have happened. Eg. Abr. 21. © | 
And if Articles, with the Wife before Marriage, provide, that ſee ll 8 
diſpoſe of the Profits of her Eſtate, during the Coverture, which is veſted u Wn 
a Truſtee for that Intent, and after Marriage, the Truſtee with the App 


bation of the Wife pays the Profits to the Huſband ; he ſhall not account 1 


to the Wife for the Profits not diſpoſed of according to the Agreement; i 
by Law the Articles are deſtroyed by the Marriage. R. Ca. Ch. 217. 

So, if A. upon the Marriage of his Daughter agrees that his Manor aal = . 
be charged with 4000 J. for ber Portion, provided that if the Huſband 4" Wl 


the Daughter and the Heirs of her Body; the Wife dies within the 2 Yea!5 


\ before 


F 


pveſore any Settlement made; the Huſband ſhall not have the Portion, or 
de Manor but only for his Life. R. 1 Ver. 68. 

So, if the Portion was to be paid , the Huſband ſettled a Jointure within 
= ; ors, and the Wife dies within the 3 Years, before the Jointure ſettled ; 
dhe Huſband ſhall not have the Portion. 1 Yer. 69. | 
= 5<o, if a Father agrees to give 3000 J. with his Daughter ; but by his Will 
gives her only 2000 /. and dies before the Marriage, and the Huſband ac- 
cepts the Legacy; he cannot afterwards demand 1000 J. more: For his 


43 3.) To what Charges ſubject. 


A Marriage Settlement ſhall not be incumbred by a voluntary Settlement 
por the raiſing Portions for the Children of a former Marriage. R. 2 Vent. 
3563. Jide Poll, (41.1, Sc.) 
Nor, by a voluntary Settlement made during a former Marriage. R. Ca. 
C. 100. | 3 3 
V380oö, if A. covenants to ſettle 200 J. per Ann. without deſcribing any 
Lands in particular, upon the Children of the firſt Marriage, and afterwards, 

v pon a ſecond Marriage, ſettles Part of the Land, which he had at the 

Time of the former Articles, for the Jointure of his ſecond Wife, who had 


no Notice; ſhe ſhall not be bound by the former Articles. R. 2 Yer. 482, 3. 


If A. exhibits a Bill to redeem a Mortgage againſt a Woman, and ſug- 
geſts that her Huſband was only the Aſſignee of a Mortgage; the Woman 
may give in Anſwer, a Settlement for her Jointure without Notice of the 
Mortgage, and that her Huſband pretended a Title by Deſcent, without 
= anſwering, whether her Huſband had any other Title than as Aſſignee of a 
Mortgage; tho' it would not be a good Plea. 2 Yer, 701. 

But if A. upon his Marriage gives a Bond to leave to his Wife 500 J. or 


| | 3 a third Part of his Perſonal Eſtate, and afterwards becomes a Bankrupt ; the 


Wife ſhall not have the 500 J. if ſhe does not come in as a Creditor for it 


11 
in Proportion with other Creditors; and in ſuch Cafe, the Intereft of her 
Proportion ſhall be paid to the Creditors during the Life of her Huſband, 


EK. 2 Yer. 662. 


(3 Z. 4.) Proviſion for Portions. 


f | IF a Man makes a voluntary Settlement for the Portion of a Daughter by 
1 his former Wife, and then takes a ſecond Wife, and fettles the ſame 
Land for her Jointure, without Notice of the Portion, and by his Will de- 


viſes other Lands to his Wife, which ſhe refuſes ; the Daughter ſhall have 


we other Lands till her Portion is raiſed. 1 Ver. 219, Eg. r. 221. 
f by Marriage Settlement Lands are limited to the Huſband and Wife | 


= bond dies without Iſſue Male, to A. for 5oo Tears for Daughters Por- 
ions; tho' there be Iſſue Male, which furvives the Father, and then dies 
without Iſſue, a Daughter ſhall have the Portion. R. 1 Lev. 35. 


3 er each of his younger Children, and afterwards marries again; the Children 
by the ſecond Wife ſhall have the fame Portions. R. 1 Yer. 335. 


4 | rity for them in Diſcharge of the Land. 1 Ver. 338. 
Nor ſhall he be allowed to pay them, before the Time limitted by the 
Wm Settlement, 072. full Age, or Marriage. 1 Ver. 338. 


111 D d d 1 


If A. after the Death of his Wife makes a Settlement for raifmg 1001, 


If Land is charged with Portions, the Heir cannot give Perfonal Secu- 
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E ity is to have 3000 J. or Nothing. Mo. Ca. in Eq. 3. * * 2d Part of 
1 Equity 15 0 | 3 5 8 73 | 2 Mod. Ca. 


| a their Lives, and afterwards to the firſt and other Sons in Tail; and if ibe 
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If a Man gives a Portion to a Daughter 70 be paid at the Age f 21 Nears, 
and ſhe marries, and dies before ; it ſhall be paid to her Huſband, or her 
Executor. 2 Ca. Ch. 94. 

If A. by Marriage Settlement * a Proviſion for Donates of 1500]. 

apiece, fo be paid at 1 8 or Marriage, and if any of them die before, the Sur. 

vi vor to take the Whole ; and afterwards ſettles other Lands for the Payment 

thereof, at the Age of 21 or Marriage, and that there ſhall be no Survivcy. 
ſbip; this controuls the firſt Deed. R. 2 Ch. R. 8. 

If a Term is limited after the Death of the Father, upon Truſt for raijng 
Portions for his Daughters, at the Age of 18 or Marriage; the Term may 
be ſold for that Purpoſe in the Life-time of the Father. Sal. 159. Sen. 
2 Ver. 35 5. K. 2 Ver. 459, 460, 656. 

So, if the Term, after the Life of the Father, be upon Truſt, hat if 

the Father die without Iſue Male by his Wife, having Daughters, and the 
Wife dies without a Son; the Term may be ſold in the Life-time of the 
Father, for the Portions of Daughters, when they attain ſuch an Age, or 
marry. R. per 3 7. 2 Jon. 202, Per Cowper, 1 Sal. 159. 2 Ver. 65). 
Rep. 5 Geo. 2. 2, 22. 
If the Term is to raiſe Portions for Daughters, and the Inheritance de. 
ſcends to the Leſſee; Chancery will prevent the Merger of the Tem, 
2 Ver. 91, 208. Vide Poſt, (4 W. 24.) 
So, if one has a Power to raiſe Portions for Children, and by Deel 
charges them upon Land, but by the Eviction of Part, the Reſidue is not 
ſufficient ; the Land may be decreed to be ſold. 2 Ver. 11. 

Tho he adds, that for the raiſing them, the Truſtees ſhall take all the 
Rents and Profits ; 3 for that does not reſtrain the General Charge. R. 2 Je. 

11. 

: If there be a Term for raiſing Portions for Daughters, without ſaying, at 

what Age, tr Time ; they ſhall be raiſed, with reaſonable Maintenance from 
the Death of the Father. 2 Ver. 460. 

If the Portion is to be raiſed as the Father ſhall appuint ; it ſhall be 

raiſed, tho! the Father dies without Appointment. 2 Ver. 665. 

But if Portions for Daughters at ſuch an Age, if the Father dies withit 
| | Iſſue Male, are to be raiſed for bis Daughters, if not otherwiſe provi 
. for, and 20. per Ann. in the Interim; tho' the Mother dies without! 
A Son, the Term ſhall not be decreed to be ſold for the Daughters Portions; 

for the other Contingency, they are not otherwiſe provided for, canndt 
happen during the Life of the Father. R. 1 Sal. 160. 2 Ver. 640, 657: 
do, the 3o/. per Ann. ſhall not be decreed to the Daughter, or her Hul- 
band; for the Father ſhall not pay Maintenance out of the Profits of! 
Term not to commence 'till his Death ; and therefore it muſt be intendel 
of Maintenance to be paid if the Father dies without Iſſue Male, before the 
Age, or Marriage of his Daughter. R. 1 Sal. 160. 
If A. gives Portions to his younger Children, ſecured by a Mortgeg 
| from B. and if the Heir of A. does not pay them, that they ſhall be charts 
- upon bis Land; B. pays the Portions, which are put out upon another de- 
. curity, approved of by a Maſter in Chancery, with the Conſent of tte 
Guardian, and are afterwards loſt ; the Land of the Heir ſhall not. after: 
wards be charged. R. 1 Fer. 337. 
If Land is charged with 5001. for A. and the Truſtee raiſes the Sum 
and gives a Judgment to A. for it, and then dies inſolvent ; the Land ſh:l 
be diſcharged. Dub. 2 Ver. 85. 
If a Term after the Death of Huſhand and Wife, is for the raiſing c 
Portions out of the Profits after the Commencement of the Term, to 
paid at the Age of 21; neither the Principal or the Intereſt ſhall be raiſed, 
till the Term commences in Poſſeſſion. 2 Ver. 761, 1 P. W. 449. i 
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If a Portion is to be paid 4 the Perſenal Eftate, and if that is not ſuffi 
cient, by the Rents and Profits of the Real; if it is neceſſary, the Real Eſtate 


gal be ſold to make it good. R. 2 Ver. 424. 1 
3, if a Term commences after the Death of the Huſband, 70 raiſe Por- 
ins if no Son, for Daughters, provided, that the Daughters ſurvive their 
= 7:7 ; no Portion ſhall be raiſed if the Daughter dies in the Lite-time of 
ber Father, tho' ſhe married before her Death. R. 2 Ver. 655. 

£1 So, if a Portion 1s payable, and before Payment one Child dies; it ſhall 
de decreed to his Executor, or Adminiſtrator. R. 1 Ver. 2706. 


tif a Term is upon, Truſt, that if the Father dies without a Son, to raiſe 
= Portions for Daughters out of the Rents and Profits, as ſoon as conveniently 
W 1 be; they may be raiſed by Sale. Per Parker, P. M. 417, 420. 

_ Otherwiſe, if it was out of the Annual Rents and Profits, or by Leaſes 
14 for Lives or Years. Per Macclesfield, and affirmed in Parliament, 2 P. W. 
19. Jide 1 P. M. 419. —- . 

hot if a younger Child dies in the Life-time of the Father, before Mar- 
nage, the Portion ſhall not be raiſed. I Ver. 335. Vide Ante, (3 P. 3.) 
jf the Land is not ſufficient to raiſe Portions for all, there ſhall be an 
| Abatement in Proportion. 1 Ver. 335. | 

| A Portion ſecured by Settlement, or Articles for a Settlement, ſhall not 
| be caiſcd as a Debt out of the Perſonal Aſſets. 2 P. W. 437. 


(3 Z. 5.) Reſtraint of Marriage. 


t- If a Marriage be contrary to the Conſent of Parents, and the Huſband ( Z. f.) 


hen the 


: by | ſues for the Portion; the Court will not decree it, unleſs the Huſband makes Huſpand ſbali 
a ſuitable Settlement. 2 8%. 282. E 22 make a Settle- 
= Or, if without the Privity of the Truſtees for the Wife; the Portion ſhall ment for the 


be veſted in Truſt for the Wife, and not decreed to the Huſband, till he 5 
makes a ſuitable Settlement. R. Ch. R. 146. 5 = 
nf the Wife has a Real Eſtate by Deſcent from her Brother, which was 
voeſted in Truſtees in Truſt for her; and the Huſband ſues in Chancery for 
an Execution of the Truſt, or for other Favour ; the Court will oblige the 
Huſband to do what is reaſonable. 1 Ver. 40. e 


But upon a Bill, by a Father againſt an Huſband, who married his (3 Z. 6.) 
= Daughter without Conſent, to make a Settlement of the Land of the Wife, When not. 
che Court will not compel him; for the Father has no Equity to demand it. 

EK. pon 2 Demurrer to ſuch Bill, 1 Ver. 39. | — 
So, if a Portion is given to a Daughter, and if ſhe marries without the 

= Conſcnt of A. to another; if the Daughter will not marry, and gives Secu- 

= rity to indemnify the Executor againſt the other Perſon, ſhe ſhall have the 
Portion for the Purchaſing of an Annuity. R. Ch. R. 62. 1 

580, if the Huſband and Wife demand a Conveyance of Lands ſettled in 

_ I ruit for the Wife; the Truſtee ought to execute his Truſt, without re- | 

=_ quiring a Settlement by the Huſband. R. 2 Per. 626. ADS tne Ol 

” So, if the Huſband prays that the Portion may be raiſed; the Court upon 

* Circumſtances will allow Part to the Huſband, without a Settlement. 

2 Ver. 702. | 


fa Man deviſes hat bs Daughter ſhall have 2000 J Portion, but if ſhe 62.7% 
_ 7: before the Age of 16, or without the Conſent of A. and B. ſhe ſhall ——— — — 
bave only 1000 l. If the marries with the Conſent, &c. before 16, ſhe ſhall 5 Bi 


have but 1000 J. R. 2 Vent. 365. R. 2 Ver. 223. Cont. that ſhe ſhall tion. 
have the 2000 J. 0 


If 
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till 21; but if fhe ſhall be taken from the Executor by her Mather, who wy, 9 
a Papiſt, or marries againſt the Conſent of the Executor, then only 101. The 
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If the Father by his Will deviſes 2000 J. to his Daughter, and afterwarq, 


revokes the Legacy if ſhe marries B. and the Daughter marries B. the Le. 
gacy is loſt. R. 1 Ver. 20, | 


But if the Daughter has a Portion by a Settlement, the Father cannot 
annex a Condition to it, that ſhe ſhall not marry without Conſent. 2 Ver. g co 


If A. gives his Daughter 200 J. provided ſhe continues with his Executy 


Daughter being placed by the Executor with B. a Clergyman, with hi 
Leave viſits her Mother, and there marries a Papiſt, without the Privity of 
B. or of the Executor, who upon Notice diſſents; the Daughter ſhall hate 
only 10 J. for the Qualification annext to the Deviſe was in Nature of:? 
Condition precedent ; and the clandeſtine Marriage, which the Executor im. 


mediately diſapproved, was againſt his Conſent. Cant. per Maſter of the F 
Rolls, but per Cowper, Acc. 2 Ver. 573. | 1 , 


When a Condition, that a Perſon ſhall not marry without Conſent, IS in 
Terrorem, Vide Ante, (2 Q. 6.) —- mY 


( 3 Z. 8.) when Marriage Brokage ſhall be avoided. 


A Bond given for the Procurement of a Marriage between A. and l. 


ſhall not be allowed. Decreed Cont. if it be without Fraud, but the Decru 
was reverſed in Parliament. R. 3 Lev. 411. Vide 1 Ver. 412. 
So, if upon the Marriage of a Son, the Portion is paid to his Mother; 

the Son ſhall be aided in Equity. 1 Ver. 451. 

If a Woman borrows Money of her Brother for the Augmentation af 
her Portion, and gives a Bond for it; the Bond or other Security ſhall be 
avoided in Equity as fraudulent. 1 Ver. 475, Vide Poft, (4 D. 3.) 
Tho' the Hoſband dies without Iflue, it ſhall be void againſt the Wit 
herſelf, or her Executor. R. 1 Ver. 475. | 
If a Mother, upon the. Marriage of her Son, agrees to relinquiſh he 
Jointure, for which the Son privately agrees to make a Leaſe to the Mother 


of another Eſtate; this clandeſtine Agreement ſhall be diſallowed in Equi), 


R. 2 Ver. 466, 500. | 
So a Gratuity, given for the Procurement of a Marriage, ſhall be r- 
funded. 2 Ver. 392. 3 ü 
So a Leaſe, made by A. for procuring a Marriage between him and 6. 
ſhall be avoided after his Death, by him in the Remainder, R. in Pal 
2 Ver. 446. Pr. Ch. 166. | „ | | 
So, if a Daughter has a Portion by a remote Relation, and the Fathe 
takes a Bond, before he will give his Conſent to her Marriage, that the 
Huſband ſhall repay Part, if his Wife ſhould die without Iſſue; for wits 
the Portion does not come from the Father, he ſhall not lay any ſuch Re 
ſtraint —_ is. „ 2 Fer. $68, 
So, if upon a Marriage, the Huſband gives a Bond, that he will re* 


to the Father all Demands, within 2 Years after the Marriage. R. 2 Fer. 6:10 


(3 Z. 9.) What ſhall be done if the Marriage is diſappoints 
If a Copyhold is ſurrendred to B. and C. who intend to be Huſband 6 


Wife, for their Lives, and he dies before the Marriage, and the enjoys 2 


for 3o Years ; ſhe ſhall be decreed to ſurrender, and to account for the Pio 
fits. 1 Ver. 432, 5 


—— + 


CE : 8 (3 Z. 10. 05 
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(3 Ze ro.) Or, the Portion is not all paid. 


If by Marriage Articles, in Conſideration of 3000 /. Portion, A. is bound 
o ſettle 300 J. per Ann, and afterwards it appears that 1000 J. of the Por- 
1 oh was upon a prior Marriage agreed to be applied otherwiſe ; the Huſ- 
Ss 11nd ſhall be decreed to mT this 1000 J. being bound by the Covenant 
o the Wife dum ſola. R. 2 Ver. 448. 


1 (3 Z. 11.) When a Marriage Settlement ſhall purſue the Ar- 
E | ticles ſtrictly. 


if Marriage Articles are executed, the Settlement ought to be made 
cdtctiy purſuant to the Articles; and Equity will decree accordingly. 
And therefore, if the Articles are, that the Settlement ſhall be fo the 
1 Huſband and Wife for Life, Remainder to the Heirs of their Bodies; the 
= Court will decree an Eſtate-Tail to the Son. Eg. Ca. 130, 165. * 
And if the Huſband, without the Conſent of the Truſtees, or of the Son, 
tuen being of full Age, deviſes the Eſtate to the Eldeſt Son for Life, Re- 
wmainder to his firſt and other Sons in Tail Male; the Deviſe not being 
4 purſuant to the Articles ſhall be avoided. R. Eg. Ca. 130, * 
_ 5», if a Bill is brought for Execution of the Articles, the Court will 
= | dire a ſtrict Settlement. Eg. Ca. 131. * R. F, g. 38 
Aus, if the Articles are for a e within 2 Years, to the Uſe of B. 
3 . L. e, Remainder to the Heirs of his Bady, and if not made, to ſtand 
ſeiſed to the ſame Uſes; the Court will direct a ſtrict Settlement. R. 1 P. 
. 03: 


* 2d Part of 
2 Mod. Ca. 


(3 Z. 120 When it ſhall purſue the Intent * the Articles. 


I F | But where by Articles it is agreed, that the Settlement ſhall be 70 the 
Hſband and Wife for Life, Remainder to their Tſſues of their Bodies; if the 
Father afterwards with the Conſent of the Truſtees makes a Settlement pon 
7% Son for Life, and (o his Wife for Life, Remainder to preſerve contingent 
Elates, Remainder to the firſt and other Children of that Marriage in Til, | 
the Court will not avoid it. R. Eg. Ca. 130, 132. * ad Part of 
_ >, if the Father makes a Settlement upon the Son fir Life, with 8 2 Mod, Ca. 
+ Ti make a Fointure upon another Wife, of 6001. per Ann. Remainder ut 
tre; the Son cannot make a larger Jointure, tho he had an Eſtate- Tail 

F 1 ud the Articles. Eg. Ca. 13 1. 

S8, if the Father makes a Settlement purſuant to Articles, tho' it varies 
from a ſtrict Settlement, and gives an Eſtate in Tail General to the Wife, 

Ss pon Default of Iſſue Male; ; the Court will not avoid it. R. Eg. Ca. 131. * 


ue, , e ee. 2 EE , Harte 


And ſhall be tal cen as Part of the Perſonal Eſtate. Ca. Ch. 28 5. 


A Mortgage is redeemable in its Nature; and therefore, a Covenant that 
: it ſhall not be redeemed, is void. 2 Vent. 364, 5. 4 Ca, Ch. 61: 


Vol. II. E e e | : And 


* 
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And 'till Redemption, the Eſtate is in the Mortgagee, by Law and 
Equity. 2 Ca. Ch. 97. $: VVV 
So a Covenant that it ſhall not be redeemed after the Death of the Mort. 
gagor, Gc. is void, and it ſhall be always redeemable. 2 Ca. Che 1. 
1 | So if the Agreement be, that A. or his Heirs Male may redeem « the 
bY: 5 Heir General, or Aſſignee may redeem. R. 2 Ca. Cb. 148. 1 Ver. 33, 100. 
3 _ But by the St. 4 & 5 W. & M. 16. If any mortgage Land for a valuable 
Confideration, and give not Notice in Writing under Hand, before executin 
it, of a former Mortgage on All or Part of the ſame Land, ſuch ſecond 
Mortgagee ſhall hold as an abſolute Purchaſer, freed from Equity of Pe. 
demption, in reſpect to the Mortgagor, his Heirs, Executors, Adminiſtra. 
tors or Aſſigns. | | | On 
So, if he give not ſuch Notice of a former Judgment, Statute, or Recog. 
nizance given for Security of Money or like valuable Conſideration, unless 
on Notice thereof under Hand and Seal of Mortgagee atteſted by two Wit. 
neſſes, the Mortgagor diſcharge ſuch former Incumbrance in ſix Months after. 


(4 A. 2.) What ſhall be ſaid to be a Mortgage. 


lf a Man upon Marriage agrees to make a Settlement for a Jointure, and 
to the Intent that the Land be diſcharged of goo l. after the Death of the 
| Fointreſs to A. and his Heirs, upon Truſt for the Huſband and his Heirs, if 
he pays the gool. within three Years, but if be does not pay it, or dies, in 
Truſt for the Wife and her Heirs for Diſcharge of the Debt and her greater 
Advancement; this is a Mortgage, for artificial Words do not alter the Ne. 
ture of it. R. 2 Ca. Ch. 334. | 
So, if a Man makes a Mortgage, and by the ſame Deed covenants, that 
it ſhall not be redeemed but during his Life; yet it is a Mortgage, and ſhall 
5 be always redeemable, as well after his Death as before. 2 Ca. Ch. 61. 
9 So, if the Condition is, that he or the Heirs Male of his Body may r- 
deem. N. 1 Fer. 32, 190, 2 Ca. G. 148. 3 
So, if upon a Bill for Forecloſure againſt the Mortgagor and his Cre- 
ditors, one Creditor redeems by the Conſent of the others, and the Mott 
gage is aſſigned to him, whereupon he agrees, that if the other Creditor 
pay him his Debt before ſuch a Day, they may redeem ; this gives them a 
new Equity of Redemption, and they may redeem twenty Years afterwards 
R. 1 Ver. 138. 9 0 5 | 
If a Man makes a Conditional Surrender of a Copyhold, 70 be void n 
Payment of 2001. at ſuch a Day, and if he does not pay it, that on Pa- 
ment of ſuch other Sum the Mortgagee ſhall be a Purchaſer ; the Surrender 
dies before the Day of Payment, and the 200 J. not being paid, the Su- 
renderee pays the other Sum to his Adminiſtrator : It continues a Mortgage, 
and the Surrenderer or his Heir ſhall redeem on Payment of the whok 
Principal, and Intereſt. 1 Yer. 488. 
If A. for 300 J. grants 60 J. per Ann. for ſeven Years, it ſhall be re- 
deemed on Payment of the Principal and Arrears. Dub. 2 Ver. 288. 
If a Conveyance be of 200 J. per Ann. for 2501. to the Father, wi! 
afterwards exhibits a Bill for Forecloſure, but does not proceed further; ! 
i | ſhall be taken for a Mortgage, tho' there were long Leaſes, and no Re- 
$ | | demption for 27 Years. R. 1 Ch. R. 222. 
b | If a Conveyance be abſolute, but the Vendee agrees by Writing unde 
Hand and Seal to accept his Money within a Year, it ſh:1! be redeemabk- 
K. 2 Ver. 34. | 3 


(4 A. 3.) Whit 


dall redeem, and not the Executor. 


on 


(4 A. 3.) What not. 

But an abſolute Conveyance ſhall not be deemed a Mortgage, tho! it be 
made for an Under-Value, if it does not appear to be ſo intended at the 
Time of the making, by Condition in the ſame, or by other Writing, &c. 
D. Ca. Ch. 2. | : 

Tho' the Purchaſer afterwards declare, that he will tage his Money given 
for the Conſideration of the Conveyance, at any Time, with Damages for it, or 


the like Words: For if it be not a Mortgage in Principio, it ſhall not be 


made ſo by Parol Agreement afterwards. Ca. Ch. 2. R. 1 Ver. 268. 
So, it ſhall not be deemed a Mortgage, if there be not a mutual Re- 


wedy, for the Mortgagor to have a Redemption, and for the Mortgagee to 


= inforce the Payment of his Money. D. Ca. Ch. 2. Vide 1 Ver. 395. 

E1 As, if a Man in Conſideration of 1000 J. paid to him by another, who 
had married his Couſin, conveys Land to him and his Heirs, with a Pro- 
viſo, that if he pays the Principal and Intereſt during his Life, the other 
ſhall reconvey, and if he does not pay, that his Heirs fhall not redeem : It is 
not a Mortgage ; for it was intended as a Settlement, and the Mortgagee 
could not forecloſe during the Mortgagor's Life. R. 2 Vent. 365. 2 Ca. 
(D, HO. 1 Fer, ©, 215, 232. 8 | 


So, if Mortgage be for 500 J. and Mortgagor covenants to pay 700 J. 70 


bis Wife after his Death, and afterwards deviſes the Lands to his Wife, f 


the 700 l. is not paid at the Time, ſhe paying the Mortgage; if the 700 l. is 


not paid, the Land ſhall not be afterwards redeemable on Payment of the 6 


= 7007. and 500 J. with Intereſt. Semb. per Hale, Hard. 511. 


If A. deviſe Lands to B. upon Condition that he pay 5001. to his Daughter, 


within fix Months after, otherwiſe to the Daughter and ber Heirs , it ſhall 


not be conſtrued a Mortgage, but the Daughter ſhall take by the Limitation, 


if the 500 J. be not paid. R. 1 Ver. 402, 430. 3 
Yet where a Settlement is made on Daughters and their Heirs, until be in 
Remainder pay zool. to the Daughters; it ſhall be in the Nature of a Security 
for the Money, and the other Incumbrancers, as well as he in Remainder, 
ſhall redeem, and the Daughters account for the Rents and Profits, but not 


fink the Principal (annually as in the Caſe of a common Mortgage) till one 


WS Third of the Portion be raiſed. R. 2 Ver. 523, 577. 


(4 A. 4.) Who may redeem. 


Altho' a Mortgage be forfeited, it may be afterwards redeemed in Chan- 


cery, on Payment of Principal, Intereſt, and Charges. 

An Equity of Redemption is an inherent Right to the Land, which binds 
thoſe, who come to it in the Po, or otherwiſe. Hard. 469. 

Tho! it be the King himſelf. Semb. Hard. 469. 


And the Heir, or Executor may redeem. 1 Ch. R. 186, ſays, the Heir 


If the Executor has Aſſets, the Heir may compel him to redeem for his 
Benefit. Per Hale, Hard. 512. | 


If an Annuity be granted out of Land, with a Proviſo for Redemption, 
it may be redeemed. 1 Ver. 209, 


He, who comes in by a voluntary Conveyance, may redeem. . 1 Ver. 193. | 


Eg. Abr. 315. 


It Land be deviſed by the Mortgagor, the Deviſee ſhall redeem, and not 
the Heir. 1 Ch. R. 191. 


If 
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222. 


K. 52. 2 Ver. 663. 


Equity, unleſs he had expreſs Notice of the Judgment before his Purchaf. 


Cont. Ca. Ch. 37. „ 
So a Creditor by Judgment ſhall be preferred in the Redemption to 1 


2 Ver. 1 56. 


ern 


If a Mortgage be made before Marriage, and afterwards the ſame Lang 


is ſettled upon the Wife for a Jointure, the Wife may redeem, and after be. 
Death the Executors of the Wife ſhall hold the Land, till the Mortgage 


allowing a third Part, is ſatisfied by the Perception of the Profits, or Re. 
demption. Ca. Ch. 271. R. Cb. R. 475. 1 Cb. R. 220. Eg. Abr. 216, 


So, if Articles are made for a Marriage Settlement, and afterwards the 
Land is mortgaged to a Man, who has no Notice of the Articles, the Wig. 
ſhall redeem, &c. R. 2 Vent. 343. e ks 
So, if a Settlement be made after a Mortgage, a remote Remainder-man 
to whom the Settlement was voluntary, ſhall have the Equity of Redemp- 


tion. Semb. Ca. Cb. 220. | 


So a Man, intitled by Settlement, ſhall redeem, and not the Heir Genera. 
tho' he prays it. 1 Ver. 182. | 

If A. and his Wife mortgage the Eſtate of the Wife, and the Huſhand 
covenants to pay, and afterwards does pay, but takes an Aſſignment to him. 
ſelf; it ſhall be decreed to the Heir of the Wife. R. in Parl. 2 Ver. zd. 

If a Mortgagee purchaſes the Reverſion, the Heir ſhall not be ſuffered to 
try the Title at Law, before he will declare whether he will redeem, 1, 
R. 169. | 

If . Man makes a Mortgage, or acknowledges a Statute, and afterward 
gives a Judgment or Mortgage to another, the ſecond Perſon ſhall redeem 
the firſt Incumbrance. Semb. Ca. Ch. 36. Cont. 1 Mod. 115. Acc. C. 


But the Conizee of a Judgment ſhall not be aided againſt a Purchaſer in 


R. Ca. Ch. 3 's „ 
Nor, if he had the Conizor of the Judgment in Execution. Sent, 


Creditor by Statute. R. 1 Ver. 293, 4. 

If a Man makes a voluntary Conveyance, and afterwards mortgages the 
Land; tho' the Conveyance is fraudulent and void as to the Mortgagee, jt! 
it is ſufficient to give the Equity of Redemption. R. Ca. Ch. 59. 

If a Mortgagor becomes Bankrupt, the Aſſignee of the Commiſſioners d 
Bankrupt ſhall have the Equity of Redemption. Dub. Ca. Ch. 71. Ain, 


If an Adminiſtrator makes a Mortgage of a Term, which he has as Ad. 
miniſtrator, his Executor ſhall redeem, and not the Adminiſtrator de bi 
non, &c, Ca. Ch. 224. es 

If Land be ſettled upon the Wife for a Jointure, and afterwards the Hut 
band and Wife join in a Mortgage, and the Huſband dies, the Wife mi 
redeem, paying a third Part, and the Heir two Parts of the Principal Money; 
and if the Wife pays more than a third Part, her Executor ſhall hold tl: 
Land till the Reſidue is ſatisfied. R. 2 Ca. Cb. 100, But there the Mone) 


Agreement that ſhe ſhould redeem. 5 
So the Wife may redeem, if the Redemption be limited by the Hul 
band alone to him and his Heirs. I Ver. 213. 5 
So the Heir, or Aſſignee may redeem, tho' the Redemption be limited 
only for his Life, or to the Heir Male, &'c. Vide Ante, (4 A. I.) 


(4 A. 5.) At what Time. 


No certain Time is limited for the Redemption of a Mortgage. Ca. (. 
103. Eg. Abr. 313. 


borrowed was to rebuild the Tenements ſettled; and there was a ard | 5 


1 : a Parchaſe ſince the Decree. R. Ch. R. 408. 


| 1 Yer, 404. 


. 


But after 20 Years (which, by the Statute of Limitations, is allowed 


for Entry) Chancery will not admit a Mortgagor to redeem, without 
ſpecial Cauſe. Semb. 20 Car. 2, Ca. Ch. 102. R. 22 Car. 2. 2 Vent. 
340. Semb. 23 Car. 2. Ca. Ch. 220. 1 Cb. R. 128, 206. Eg. Ca. 185. 
x | N 

four if y Bill be for Redemption after, the Defendant ſhall plead, or de- 


3 mur to it. Ca. Ch. 102. 1 Cb. R. 184. 


- Yet Redemption of a Mortgage after 20 Years is allowed in Cafe of In- 


3 f fancy, or Coverture, Sc. which are excepted by the Statute, 2 Vent. 


340. 1 Ch. R. 193, 4- 


So Redemption ſhall be allowed, before the Day for Payment fixed at 


4 many Years Diſtance. 1 Yer. 184, 394. 


So Redemption of an Eſtate, extended upon a Judgment by Elegrt, is 


4 3 allowed at any Time, tho' a prior Bill for Redemption is diſmiſſed. 1 Ver. 
30, 8. 468. „ 55 . 
1 e upon a Mortgage after a Poſſeſſion for 60 Vears, where the 


Mortgagor agreed that the Mortgagee ſhould hold till he was ſatisfied. 


RS Aftcr 40 Years and three or four Deſcents, where there was Infancy or 


cCoverture for the greateſt Part of the Time, and an Account with the 
Mortgagee, and Bill for Forecloſure. 2 Yer. 377. Eg. Abr. 314. 


So Redemption was allowed, after a Fine by the Mortgagee, and Non- 


cim. 1 Ver. 132. 


So, after a Forecloſure againſt the 1 ah upon a prior Mortgage and 
80 Redemption was allowed, after Releaſe of the Equity, where the 

BS Eſtate was of greater Value, and therefore probable, that the Releaſe was 

BS upon other Truſts which did not then appear. Ca. Ch. 107. 

hut after the Equity forecloſed againſt the Mortgagor, a remote Re- 

= m:inder-man ſhall not redeem an antient Mortgage, tho' no Party to the 


= Dccrce of Forecloſure. R. Ca. Ch. 220. 


_ So, after a Mortgage, &c. for many Years, no Redemption ſhall be 
= gainſt a Purchaſer, and a Poſſeſſion for thirty Years. 1 Ch, R. 144, 5. 
_ 5o, where ſixty Years were elapſed, and tho' a Redemption was attempted 


at the End of thirty Years, there was Acquieſcence for thirty Years after, 


| | no Redemption was allowed. 2 Jer. 418. Eg. Ar. 314. 


(4 A. 6.) Upon what Terms one may redeem. 


If a Mortgagor redeems, he ought to pay Principal, Intereſt and Coſts. 
It Huſband and Wife, ina Right of Wife, by Fine make a Mortgage 


por 300 /. and 200 J. Part thereof is afterwards repaid, and then the Huſ- 
E2 band borrows of the Mortgagee more Money, which is indorſed upon the 


Mortgage; tho' no other Fine was levied, yet the Heir ſhall not redeem 
1 without Payment of the Whole; for the Mortgagee has a Right in Law, 


ſhall pay two Fifths, and He in Remainder three Fifths. 2 Ver. 267. 


But if he in Remainder does not pray a Redemption till the Life deter- 
mines, he ſhall 


If he, who has an Equity of Redemption only for Life, will redeem, 


the Mortgagee ought to exhibit a Croſs Bill, That the Land may be ſold 
Vo L. II. | | F f f 


| nd 
2 4 


pay the Whole, having Intereſt abated during the Life. R. 


and has Equity for all the Money. R. 2 Ca. Ch. 98. Vide Prior Incum- 

—_ !r ce, Pot, (4 A. 10.) 5 
ik 2 Man in Remainder after an Eſtate for Life redeems a Mortgage, he 
ſhall pay only two Thirds. 1 Ver. 404. Ca. Ch. 27 1.— Tenant for Life 


— 


x 
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Profits which he might have received. Ca. Ch. 258. Vide Ante, (2A, 5, b 


not within twenty Years, R. Cont, but that reverſed in Parl. Ca. Ch. 109. 
Ik a Mortgagee has Judgment in Ejectment, and afterwards refuſes to tile 
Execution, he ſhall anſwer for the Profits, as in the Caſe of a voluntary De- 


So, if the Mortgagee, after Judgment in Ejectment and Poſſeſſion, pt 
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and after Payment of the Mortgage, &c. the Surplus be divided amongſt 
the Tenant for Life and them in Remainder. 2 Ver. 117. 5 

If a Mortgagee enters upon Forfeiture of the Mortgage, he ſhall be al. 
lowed upon his Account, when the Mortgagor redeems, Intereſt for the 
Intereſt due at his Entry. D. Ca. Ch. 258. 2 
© So, if an Account be ſtated between the Mortgagor and Mortgagee, In. 
tereſt ſhall be allowed for the Whole due upon the Account. Ch. R. 409. 
Dub. 2 Ver. 392. 

So an Aſſignee of a Mortgage ſhall be allowed Intereſt for all Intereſt due 
at the Time of the Aſſignment. R. Ca. Ch. 68, 258. Dub. 1 Ver. 169, 
Vide Ante, (3 S.3, 4.) WE 

So, if the annual Rent does not fatisfy the Intereſt, the Mortgagee hal 
be allowed Intereſt for the Reſidue of the Intereſt covenanted to be paid; 


for he might have recovered Damages at Law for the Non- payment. 


1 Ver. 194. 15 | | 
So, he ſhall be allowed all Coſts expended at Law in defending hi; 
Mortgage againſt an Intail. R. 2 Ver. 536. 1 


A Mortgagee ſhall be charged only for Profits received by him, not for 


T 
A Mortgagee ſhall account for all Profits by him received, tho' he had y 
Poſſeſſion by Agreement from the Time of the Mortgage, and ſhall ny 
ſet the Profits in Balance againſt the Intereſt. 1 Yer. 477. 9 f 
Shall not have the Benefit of a Collateral Agreement to ſell him ſo muh F 
of the Land for ſuch a Price; for he can require his Principal and Intereſ 
only. 2 Ver. 520. ” nn > | 
If a Mortgagee commits Waſte, pending the Account upon a Bill fr 
Redemption, the Court upon Afidavit and Motion will direct the Defen- th 
dant to deliver Poſſeſſion to the Plaintiff immediately, tho' he be a Paupe, th 
upon Security to pay the Whole due upon the Account, when determined, A 
2 Ver. 392. e * WH 
If an Advowſon be Appendant to a Manor in Mortgage, and upon to 
Avoidance the Mortgagee preſents, an Injunction ſhall be granted to ſtay his re. 
Proceeding, if the Mortgagor tenders Payment of Principal, Intereſt, and nn 
Coſts. 2 Ver. 401. 7 | | 5 TI 
Thoc' the Mortgagee has a Bill to forecloſe, and the Mortgagor no Bill to = 
redeem ; for until Decree of Forecloſure, the Mortgagee is but a Truſtee 
for the Mortgagor, as to the Advowſon. R. 2 Ver. 401, 550. 
If the Mortgage was of an Eſtate in Fee and for Life, the Mortgage 
ſhall account for all Profits received during the Life, tho” he lives for maiy ls 
Tears, and not only for the Value of the Eſtate to be fold ; tho' the Fer 3 Wl fd 
not ſufficient for the Money due at his Entry, and tho' the Redemption ws of 


fault. 1 Ver. 258. 
So, if the Mortgagor becomes Bankrupt, and the Mortgagee to preveil 
the Aſſignees getting Poſſeſſion on an Ejectment by them, aſſiſts the Mo 
agor, with his Mortgage, to detain the Poſſeſſion, and yet does not ent; Wl 
be ſhall anſwer for the Profits from the Delivery of the Declaration in Eed Wi 
ment. R. 1 Ver. 267. 


mits the Mortgagor to take the Profits to the Prejudice of other Incum 
brancers, who would redeem him, he ſhall be charged with the Profis 
from the Time of his Entry. 1 Ver. 270. 


I 
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t a Mortgagee covenants to make a Leaſe for four Years, and then the 
Mortgagor redeems, he ſhall not be ſubject to the Leaſe, unleſs where there 
_ i; a Neceſſity for a Leaſe; for no Incumbrance by the Mortgagee binds ; 
_—_ thc Mortgagor. R. Mod. Ca. in Eg. 1. * : NN 
2 So, a Mortgagee ſhall not have the Benefit of a Covenant for Pre-emp- 
non, where he has both Parts of the Indenture in his Hands, and does not 
—_ .;'. Notice, or make Claim of the Covenant, before a Contract for Sale. 
Med. Ca. in Eq. 2. * 

1 If the Purchaſer of an Equity of Redemption upon an old Extent will 
= rcdccm againſt A. who hath purchaſed the extended Intereſt ; A. ſhall 
account for the Profits from the Time of his Purchaſe only, and the Pro- 
= ts before ſhall be ballanced againſt the Intereſt, 2 Ch. R. 392. 

If A. exhibits a Bill to redeem a Mortgage, he ſhall not incumber the 
Account with the Breach of collateral Covenants, in the Leaſe of a Colliery. 
2 er. 462, 520. 5 
When a Man ſhall not redeem one Mortgage, without redeeming ano- 
—_ ther Security, Vide Pot, (4 A. 10.) 8 

f the Mortgagor tenders the Money at the Day, the Mortgagee ſhall 
not have Intereſt for it from the Time of the Tender and Refuſal, upon 
Alavit that he had not made any Benefit of it. 2 Ca. Ch. 206. 5 
RE So, after Forfeiture of a Mortgage, if the Mortgagee upon Diſcourſe re- 
= fuſes Acceptance, and afterwards the Mortgagor makes a Tender at his 
= Houſe; tho' the Mortgagee was not preſent at the Tender. R. Ca. Ch. 29. 
= So, generally, he ſhall not have Intereſt upon Intereſt. 1 Yer. 194. 
Pia Ante, (3 S. 3, 4, 5.) Vide ſupra. 
I If A. mortgages a Houſe, which by Accident becomes deficient to ſatisfy 
= the Money, and afterwards is a Bankrupt ; the Houſe ſhall be fold, and 
the Mortgagee ſhall come in as a Creditor for the Money not ſatisfied. Eg. 
r. 312. | | 

LI + Mortgagee has deviſed the Lands to A. for Life, and afterwards 
co B. in Fee, B. ſhall have a Proportion of the Money, if the Mortgage is 
redeemed. 1 Ver. 70. Vide Ante, (3 V. 6.) 1 

And the uſual Proportion is, one Third to the Tenant for Life, and two 
Thirds to him in Fee. 1 Ver. 70. | | 

_ MY: Pg, (4 A. 10.) 


(4 A. 7.) When a Mortgage ſhall not be redeemed. 


By the St. 4 & 5 V. & M. 16. If any mortgage Land for a valuable Con- 
ſideration, and give not Notice in Writing under Hand, before executing it, 
of a former Mortgage on all or Part of the ſame Land, ſuch ſecond Mort- 
= g2gcc ſhall hold as an abſolute Purchaſer, freed from Equity of Redemp- 
tion, in Reſpect to the Mortgagor, his Heirs, Executors, Adminiſtrators, 
or Aſſigns. 5 | EEE: . | 
Fo So, if he give not ſuch Notice of a former Judgment, Statute, or Re= + * 
cogniſance given for Security of Money, or like valuable Conſideration, un- | 
les on Notice thereof under Hand and Seal of the Mortgagee atteſted by 2 : 
. _ a the Mortgagor diſcharge ſuch former Incumbrance in 6 Months 
. =—_ 2 iter. | | ö | 
5 So, if ſuch ſecond Mortgagee aſſigns to another, it continues irredeem- 
able. 2 Ver. 590. 


If A. who has a ſubſequent Mortgage, redeems the ſecond, he alſo ſhall 
hold, without Redemption. 2 Ver. 590. | 5 
But if A. by Artifice obtains a ſecond Mortgage, he ſhall not take any 


Benefit of the Statute, tho he had no Notice of the prior Mortgage. R. 
2 Ver. 590. = 


(4 A. 8.) Af. 
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(4 A. 8 ) Aſſignment of a Mortgage. 


If a Mortgage aſſigns the Land mortgaged, to another after Forfeiture 
the Mortgagor ſhall be admitted to a Redemption, upon a Bill againſt the 


Mortgagee and his Aſſignee. R. Ca. Ch. 3. 


So, upon a Bill againſt the Mortgagee only; for the Aſſignee pleaded 
Outlawry in the Plaintiff, by which he was barred as againſt him, and the 


Cauſe was heard againſt the Mortgagee only. Ca. Ch. 3: 


And ſuch Aſſignment ſhall be taken as a new Mortgage at that Time. 
G. $18, © 5 3 
If the Mortgagee aſſigns without the Conſent of the Mortgagor, it may 
be decreed, that the Mortgagee account for all the Profits before and ſince 
the Aſſignment. R. Ca. Ch. 3. 5 
If a Mortgagee aſſigns, an Account between him and the Aſſignee doe 
not bind the Mortgagor ; but a Maſter of the Court ought to examine hoy 


much was then due, and how much paid. R. Ca. Ch. 68. 


But the Mortgagor, if he redeems, ought to pay as much as was bend 


fide paid by the Aſſignee and Intereſt for it. Vide Ante, (4A. 6.) 


So, if a Man purchaſes an Aſſignment of a Mortgage at an Under-Value 
he ſhall have the Benefit of it; and the Vortgagor ſhall not redeem again 
him, without paying the whole Money due upon the Mortgage and Intereſ 
for it. 1 Sal. 155. 1 Ver. 476. 
So, if A. mortgages for ſo much to be repaid within five Years and h. 


tereſt annually, if the Mortgagee aſſigns before the five Years are expire, 


and after Forfeiture by Non-payment of the Intereſt ; Intereſt ſhall be pu 


Vide in Con- 
dition, (G. 2.) 


for the Sum paid by the Aſſignee, before the Mortgagor can redecm. 2, 
2 Ver. 135. e | 3 | 

If a  ortgage be to A. his Executors and Aſſigns for Years ; the N or. 
gagor ſhall be Tenant at Will to all the Affigns, as well as to the firſt Mon- 
gagee, Skin, 424. Vide Eſtates, (H. 1.) : 


(4 A. .) A Mortgage belongs to the Executor, or Admin: 
ſitrator of the Mortgagee. 3 


If a Mortgage is redeemed, the Money ought to be paid to the Executo, 
and not to the Heir of the Mortgagee ; for it is Part of the Perſonal Eſtate. 
R. Ca. Ch. 88. So, to the Adminiſtratrix. R. 2 Ca. Ch. 52. 187, 1 /e. 
4, 412. : : | 
Tho' the Mortgage be in Fee, and the Condition be for Payment to tht 
Mortgagee, his Heirs, or Executors, and tho' the Executor does not wilt 
Aſſets, and there be no Covenant for Payment of the ioney. Cort. 1660. 
1 Ch, R. 181. Cont, 11 Car, 1. Dub. 19 Car. 2. Ca. Ch. 88. R. uf 
ſolemn Debate, 28 Car. 2. per Finch, Ca. Ch. 285. D. 2 Ca. Ch. 52. . 
2 Ca. Ch, 187. 1 Ver. 412. 1 Ch. R. 254, 279. 2 Ch. R. 30. 

Whether the Mortgage be forfeited, or not forfeited, at the Death of ths 
Mortgagee. R. 33 Car. 2. 2 Vent. 351. 2 Ver. 193. | 3 
And if the Heir exhibits a Bill for Forecloſure, without the Executor, * Wl 
Fro e ſhall be diſmiſſed on Demurrer. R. Ca. Ch. 51. 20. 

5. 29. 3 
And if the. Money is paid to the Heir, upon a Bill brought by the Ee 
— the Heir ſhall be decreed to pay it to him. R. 31 Car. 1. 2/ 


Otherwik 
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_—_ otherwiſe, if Payment was made to the Heir at the Day limited by the 

Mortgage. Serb. 2 Co. Ch. 221. CY Ee 
. So, before Payment, the Executor or Adminiſtrator, upon a Bill againſt 

me Heir and Mortgagor, may have a Decree for Payment to him. R. 2 Ca. 

605. 221. 5 

_ 5% an Executor or Adminiſtrator, upon a Bill, may oblige the Heir to 


| 5 convey to him. R. 2 Ca. Ch, 50. 1 Ver. 413. 


80, if the Mortgagor releaſe the Equity of Redemption to the Heir of 


wie Mortgagee, his Adminiſtrator ſhall have the Benefit of the Mortgage, 
ftho' there be Aſſets ſufficient. 2 Ver. 193. 


80 an Executor or Adminiſtrator ſhall have the Mortgage, tho' the 


Mortgage deviſes his Lands in B. where Part of the mortgaged Lands lie, 


but not all, to A. for the Deviſee does not take the Mortgage. R. 2 Ca. 


W Ch. 52. 1 6 


; | So an Executor or Adminiſtrator ſhall have the Mortgage, tho' the 


F ] | uſual Time for Forecloſure be elapſed. 2 Ver. 193. 1 


Tho' there were two Deſcents to the Heir ſince the Mortgagee entred, 


I and the Mortgagor refuſed to redeem ; if the Equity is not forecloſed, or re- 
WT caſed. 2 Yer. 367. 


So the Huſband ſhall have the Mortgage of a Copyhold to his Wife 
and her Heirs, and not the Heir of the Wife. Dub. 1 Ver. 170. 
| So, if the Mortgagee deviſes the Lands in Mortgage to 4. and the Heirs 


; of his Body, Remainder to B. and afterwards the Mortgagor pays the 
Money to the Executor, A. ſhall have all the Money, and not the Intereſt 
only. R. 1 Ch. R. 129. | 1 


But if a Mortgagee, after a Poſſeſſion of ſeven Years, ſell to A. and his 
Heirs; the Eſtate goes to the Heir of the Purchaſer, and ſhall not be taken 


as his Perſonal Eſtate. 1 Ver. 271. 


So, if a Mortgagee in Fee has Poſſeſſion, and ſo much Time is elapſed, 


chat the Eſtate is not redeemable, it goes to his Heir. Semb. 2 Ver. 193. 

_ 5So, if a Mortgagee in Poſſeſſion deviſes or conveys to a Daughter and her 
Ss Heirs, and ſhe marries and dies without Iſſue, the Huſband ſhall not have 
the Money due upon the Mortgage, but the Land ſhall deſcend to the Heir 


[of the Wife. R. 2 Ver. 583. Eg. R. 2. 5 


(4 A. 10.) Prior Incumbrance. 


_ If : Vortgagee advances more Money upon an old Mortgage without 7% Ae, 


Notice of a Marriage Settlement intervening, it ſhall be allowed, notwith- * 


s : ſtanding ſuch Settlement. R. Ca. Ch. 119. 
_ >, if a Mortgagee without Notice of a prior Incumbrance or Mortgage, 
SS purchaſes, after Notice thereof, a Mortgage precedent to the ſecond Mort- 


, gage or Incumbrance, he ſhall hold againſt the meſnz Mortgage and Incum- 


brance, until the firſt and alſo the third Mortgage is diſcharged. Per Hale 
7 Chanc. 2 Vent. 338. Ca. Ch. 150, 162. R. Ca. Ch. 201. R. 2 Ca. Ch. 
35. R. 1 Ver. 187. — 

If 4. lends 100 J. to B. upon a Judgment, and C. lends 300 J. to B. 
pon a Mortgage, and a Term, before the Loan by A. was aſſigned to A. 
D. and F. to attend the Inheritance, and C. obtains an Aſſignment of the 
Term from B. and F. and afterwards A. having Notice thereof, takes an 
Aſſignment from A. B. and D. to E. in Truſt for A. he ſhall be preferred 
a8 to two Parts of the Term. R. 2 Ver. 525. 


J Vor, II. 86g g | 1 If 
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with B. to D. and others; C. al He preferred to D. and the other, 


of A. he ſhall hold the Manor as well as the Land, till he is ſatisfied both, 


Land, till he is fatisfied the Money due upon the Statute, and his ſecond 


That he ſhall have all the Land extended, until the Statute and laſt Mort 


CHANGERY. 


If A. mortgages to B. and afterwards without B. to C. and afterwarg, 


If the Cogniſee of a Statute agree with the Cogniſor for Part of the Land E W. 


in Satisfaction, he ſhall protect his Purchaſe by the Statute againſt a mz WA | 
Incumbrance. Semb. Ca. Ch. 36. iin 

So if A. has a Mortgage of a Manor and Land, B. a ſecond Mortgage - | 
and C. has a Mortgage of the Land, and afterwards purchaſes the Mortgage has 


R. 2 J. Cont. Ca. Ch. 202. | 8 6805 
So, if A. mortgages the Moiety of a Manor to B. and the Whole to c, of 
and afterwards the Whole to D. and D. purchaſes, the Mortgage of the þ 


by 
Moiety to B. he ſhall hold that Moiety againſt C. till he is ſatisfied the 4 
Money paid to B. and alſo his own Money borrowed upon the Mortgage of 


the Whole to himſelf. R. per Chanc. with Hale and Rainsford, 2 Vent. 1 20, 
But the Purchaſe of the firſt Mortgage protects the third Mortgage only 
for the Moiety of the Manor. R. 2 Vent. 339. | Is |} 
So, if a Purchaſer, or ſecond Mortgagee obtains a Statute, &'c. prior to tho 
firſt Mortgage, or before his Purchaſe, he ſhall have the Advantage, 
1 Ver. 52. 

And N Receipt for the Money lent on the ſecond Mortgage is ſufficient, 
without Proof of actual Payment. R. 2 Ver. 279. 
So, if a ſecond Mortgagee purchaſes a Statute or Judgment prior to the 
firſt Mortgage, he ſhall be compelled by the firſt Mortgagee to account 
only for the Penalty of the Statute, and to the extended Value of the 


Mortgage: For if a Cogniſor, at Common Law, ſue a Scire facias ul 
computand. he ſhall not recover, if the Cogniſee be not anſwered the Penalty 
of the Statute by the extended Value of the Land; tho' in Egazty he fl 
recover, if the Cogniſee is anſwered as much as is due upon the Statute ) 
the true Value of the Land, but the ſecond Mortgagee, having Equity r 
him, ſhall not account in Chancery, but as a Cogniſee at Common Lav, Wl 
R. 2 Vent. 338. Ca. Ch. 167. 1 Ver. co. Hard. 318. | 
But if the Statute extends to more Land than the ſecond Mortgage, it 
firſt Mortgagee pays the Money upon the Statute in Proportion to the other 
Land, the other Land ſhall be diſcharged : And ſuch Proportion may be 
determined by the Court. Semb. 2 Vent. 339. Vide Ca. Ch. 167. N. 


age are both ſatisfied. 2 J. Cont. Ca. Ch. 202. 

And if the ſecond Mortgagee purchaſes a Statute or Judgment, &c. prict 
to the firſt Mortgage, he may plead it to a Bill by the firſt Mortgagee i 
Difcovery of his Title. 2 Vent. 337. R. Ca. Ch. 150, 164. 

If a Man purchaſes a Leaſe for a valuable Conſideration, without Notice 
of a Jointure, and afterwards gets a prior Judgment and extends it, he 
ſhall hold againft the Jointreſs, until he is ſatisfied by the extended Value. 
Ca. Ch. 247. | „„ 

But if he takes a Judgment at firſt, and after the Jointure takes a Leaſe 
of the Huſband for a valuable Conſideration, he ſhall not hold againſt the LY 
Jointreſs by the extended Value, if the Judgment is fatisfied by the tr, Wal 
Value. R. Ca. Ch. 247. 

If A. has an Annuity out of the Manor of B. upon which C. has 4 
Mortgage, and D. a fubſequent Mortgage, Reverſion to F. in Fee; (. 
without Notice of the Mortgage to D. pays gool. to F. and A. for the Pu. 
chaſe of the Annuity and Reverſion, of which only 500 J. to A. he ſhall 


hold the Annuity againſt D. till the goo /. is ſatisfed. R. 2 Ca. Ch. 20. F 
I | AY 0 0 


„„ 

If Huſband and Wife by Fine mortgage the Land of the Wife for 400 J. 
and the Huſband pays 200 J. and afterwards re- borrows as much of the 
Y Mortgagee; the Heir of the Wife ſhall not redeem, without Payment of the 
» Whole. 1 Ver. 41. 2 Ca. Ch. 98. Vide infra. | i 
If a ſecond Mortgagee purchaſes a prior Incumbrance, after a Bill againſt 
him by the firſt Mortgagee, it ſhall be allowed. | R. 2 Ver. 29, 81. 

l But if a Mortgage is made by Tenant for Life, upon Afidavit that he 
bas the Fee, and after his Death the Mortgagee takes another Mortgage 
Ws {om the Son, who had the Inheritance, for other Money advanced to the 
Son, and then the Son makes a Mortgage to B. B. ſhall redeem on Payment 
of the Money advanced to the Son, without paying the firſt Mortgage made 
E | by the Father, who had not a Title, R. 2 Ca. Ch. 23. 

—_ Otherwiſe, if a Mortgagee by a good Title advances more Money with- 
out a Fine, by which there is a defective Title as to the ſecond Mortgage, 
© | yet he ſhall hold till both Sums are paid ; for he has a Title at Law, and 
e ſame Equity for the Money, as the Heir for the Land. R. 2 Ca. Ch. 
98. Vide ſupra. 1 TO 
RS So, if the Mortgagee advances more Money to the Mortgagor on Bond, 
© | by which he binds himſelf and his Heirs; the Heir cannot redeem, without 
paying the Money on the Bond as well as on the Mortgage. 2 Ca. Ch. 164. 
, 177. & 222: fo 8 SP: ates SI HG Ste ES 
RS So, tho' the Bond be prior to the Mortgage. 2 Ch. R. 247. 

AS So, if the Aſſignee of a Mortgage has Money on Bond due to him from 
che Mortgagor. 2 Ch. R. 360. on 

AS So, if B. makes two Mortgages to A. and one is deficient, he ſhall not 
WS rcdecm the other, if he will not redeem both. 1 Yer. 245. 2 Ver. 207, 
286. Ds | 

A Purchaſer of a prior Incumbrance ſhall not have Advantage of it for 
BS ſccuring another Debt, if he had not the Mortgage, or Purchaſe of the 
Land, without Notice, before his Purchaſe of the Incumbrance. R. Ch. 
R. 409. 
© | it * Executor of B. mortgages for the Term of 1000 Vears to A. to 
= whom 500 /. is due from B. the Executor of B. ſhall not redeem without 
Payment of the 500 J. due from B. to the Mortgagee, tho' B. had Per- 
(ſonal Aſſets ſufficient for Payment. 1 Ch. R. 249. 


SE whereby a Judgment given ſince the Date is over-reached; if the Land be 


in Mortgage, whereby neither the Statute nor Judgment touch the Eſtate at _ 


aw, the Judgment ſhall be preferred. Semb. 1 Ver. 234. 


T | lowed, upon his Account, the Whole due upon it. 1 Fer. 49, 336. R. 
2 Ver. 66. Vide ſupra. On 330. 


* So, if he gets a prior Statute, Gc. and extends it after it was ſatisfied, the 
= Mortgagor ſhall not be allowed Relief, without Payment of the Mortgage. 


ERK. 2 Ver. zo. 


Otherwise, if an Heir or a Truſtee purchaſes it at an Under-Value, 
| 1 Ver. 49. | | 


So, if a Mortgagor makes a Settlement for a Jointure, and afterwards 
che Mortgagee, without Notice of the Jointure, advances more 
= {hall hold againſt the Jointreſs till both Sums are paid. Eg. Abr. 311. 
_ >», if a Deed, being a Security to A. for 200 J. is 


| depoſited with him 
por 300 /. more borrowed of A. as a Pledge, A. ſhall not be compelled to 
ſurrender the 


4 2 Deed till Payment of the 300 J. as well as of the 200 J. R. 
I. | DSM 


If 


So, if a Statute is inrolled after the Time elapſed, by Order of Court, 


It a Mortgagee gets a prior Incumbrance for a leſs Sum, he ſhall be al- 
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Money; he 


15 
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deem on Payment of Principal and legal Intereſt, R. 1 Ver. 402. 


(4 A. 9.) 


If Plate and Jewels are pledged to A. for 200 J. and within two Days 
after are pledged by A. with other Goods to B. for 300 J. who alſo lengs 
to A. 50/1. on promiſſory Note, and A. becomes Bankrupt ; the Pawner 
ſhall not redeem, without paying to B. the 50 J. upon the Note -and the 
300 I. tho' no Proof of Agreement that the Plate, &c. ſhould be a Pledge 
for the Note; but the other Goods ſhall be applied in the firſt Place. R 
2 Ver. 691, 698. 

But if the Mortgage be of a Reverſion for 200 J. upon Condition to re. 
deem, if he paid 40 J. per Ann. for eight Years, he ſhall be allowed to re. 


(4 A. 11.) Forecloſure of a Mortgage. 


After a Mortgage forfeited, the Mortgagee may exhibit his Bill againſt 
the Mortgagor, to make Redemption, or to be forecloſed. 

But he cannot forecloſe before the Mortgage is forfeited. 2 Vent. 365. 

So he may exhibit a Bill againſt B. who hath a ſecond Mortgage, tho 
there are other Incumbrancers, who are not made Parties; and ſhall forecloſe 
him and ſuch as are Parties, tho' not others, who are not Parties, R 
2 Ver. 518. e 

So, upon a Bill to redeem, it may be decreed, that the Mortgagor ſhall 
redeem, if he pays at ſuch a Day, and if he does not pay, that he be fore. 
cloſed, 

So a Bill may be by the Heir to forecloſe ; but the Executor afterwark 
ſhall have the Money due upon the Mortgage. R. 2 Yer. 66, 7. Vide Ant, 


And upon a Bill for Forecloſure the Court only bars the Equity of Ne. 
demption, but does not decree the Poſſeſſion generally, nor mend the Tit 
of the Plaintiff. 2 Ca. Ch. 244. | „„ 

Bill againſt an Infant to redeem or be forecloſed ; Decree ſhall be, thi 
he be forecloſed, if on an. Account now taken, the Infant do not pay the 
Whole due, within fix Months after his full Age. 2 Yer. 392. 

Tf Bill be againſt a ſecond Mortgagee and an Infant, who has the Inhe- 
ritance, there ſhall be a Forecloſure againſt the ſecond Mortgagee, tho' the 
Infant has fix Months after his full Age. 2 Ver. 518, 

So, if the Mortgage be of a Reverſion after an Eſtate for Life and fir 
Years, a Forecloſure ſhall be decreed, to the Intent that the Mortgage 
may ſell for his Money, if the Mortgagor or his Heir will not redeem. k 
1 C. R. 32. ER, i 

If an Annuity be granted with Power of Redemption and a Clauſe d 
Entry for Non-payment, and the Annuitant enters, he may have a Fo- 
cloſure, that the Annuity ſhall not be redeemed, not that the Land hal i 
not. R. 1 Ver. 209. | 4 

But, after Forecloſure and an abſolute Conveyance, the Wortgagce ſhal We 
be ſubject to a Judgment, of which he had Notice before the Forecloſur ll 
R. 2 Ca. Ch. 171. | = = 1 

Otherwiſe, if he had not Notice of it. R. 2 Ca. Ch. 171. 

So, after Forecloſure, a Redemption ſhall be admitted, upon an exprel | 
Agreement ſubſequent, that the Mortgage ſhall be redeemable. Semb. Ci. 
Ch. 218. | | 

So, after a Forecloſure and a Purchaſe afterwards made of the Mort 
gagee, where there was a ſubſequent Mortgage before the Forecloſure, 0 
which the prior Mortgagee at the Time of his Forecloſure had Notice. k 
Ch. R. 409. | 


80 


„ ůüiüfs MO EA KF. 209 


80. if the firſt Mortgagee exhibits a Bill againſt the ſecond to redeem or 
to be forecloſed, and, after a Decree for Forecloſure, deviſes to the Mort- | 
gagor; the ſecond Mortgagee ſhall redeem againſt the Mortgagor, notwith- 

ſtanding the prior Decree for Forecloſure. R. 2 Ver. 235. 
L So a ſecond Mortgagee, &c. ſhall redeem after a Decree for Forecloſure 
1 againſt the Mortgagor. 2 Ver. 663, 601. | ; 8 

= So, if Creditors by Bill pray a Sale of an Eſtate, and pending the Bill the 
Mortgagee obtains a Decree for Forecloſure, the Creditors may afterwards 
redeem. R. Eg. Ca. 15. * 


* 2d Part of 
Baut if a ſecond Mortgagee redeems a prior after a Forecloſure, the prior 


2 Mod. Ca. 


Moortgagee ſhall be allowed all Expences (to be taxed as the Bill of a Soli 
cCitor) which he was at, in obtaining the Forecloſure, before his Principal 
and Intereſt ſhall be ſunk by the Profits. R. 2 Ver. 185. 

sS8o, after a Decree for Forecloſure, Chancery will enlarge the Time for 
Redemption, in a Caſe of Neceflity ; as where Defendant was hindered by 
a4 Time of Rebellion, from paying at the Day limited by the Decree. R. 
C4. Ch. 64. 1 2 | 

_ Tho' the Decree be ſigned and inrolled. R. Ca. Ch. 64. * 
if che Defendant by his Anſwer offers to redeem, he ſhall not be fore- 
dloſed, tho' Circumſtances afterwards vary. 1 Ver. 448. 


(4 A. 1 2.) When it ſhall be annulled. 


5 If a Mortgage is antient, and no Intereſt paid or demanded, it ſhall be 
= preſumed to be ſatisfied, and Chancery will inforce the Vacating or Delivery 
of it to the Purchaſer, where the Poſſeſſion, for ſixty Years, has been free. 
1. R. 15. | 1 | 


1 * — * r .. 
Y the Common Law, every one might go out of the Realm, when he Vid Prere? 
pleaſed. F. N. B. 85. A. Per 2 J. 2 Rol. 12. 4 Mod. 179. ge 3 
hut by the S. 5 R. 2. 2. It was prohibited to all, without Licence, but 
co Peers, Merchants, and Soldiers: But this is repealed by the S. 4 Jac. 1. 
Let a Man may be reſtrained within the Realm by the King's Proclama- 
| . tion. F. N. B. 35. C. e g . 8 | 
Or, by the Writ of Ne exeat Regnum under the Great, or Privy Seal, or 
Signet. F. N. B. 8 5. A. 4 
And this Writ ſhall be directed to the Party himſelf. F. N. B. 85. B. 
Or, to the Sheriff commanding him, Qzod A. venire faciat ad ſuffici- 
artes manucaptores inveniend. quod ad partes Exteras fine licentia, &c. ſe 
on 45 ver tat, and, upon Refuſal, quod Priſonæ committatur quouſque. F. NV. 
B. 85. D. | = 8 
Or, it may be directed to Juſtices of the Peace, or to both. F. N. B. 
85. E. 2 . 54. : . 
Chancery will award a Writ of Ne exeat Regnum after a Bill exhibited, 
upon Affidavit of the Debt, and that the Defendant is going out of the 
Realm. Ca. Ch. 116. Reg. App* 54, 56. | 
Or, without a Bill, on a Petition to the Lord Chancellor. Pr. Ch. 171. 
Or, if he is going into Scotland, tho' ſince the Union it is not out of the 
ant 75 the Proceſs of the Court does not extend thither. 2 Sal. 702, 
r | 
| And the Condition of the Recognizance ſhall be, That he does not go 
out of the Realm, or to Scotland. 1 P. V. 263. 8 
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A Ne exeat Regnum ſhall be awarded againſt a Clerk. 2 Inf. 54. 

And alſo againſt a Layman. K. Ca. Ch. 116. Awarded againſt , 
Woman. Reg. App.“ 55. Againſt a Peer, ibidem. 

It may be awarded upon the Surmiſe of any Man. F. N. B. 85. F. 

When a Man deſigns a Prejudice to the Kingdom. Reg. App.“ 5 5. P. 


+: 3: be. + | 

So, for a private Cauſe. R. Ca. Ch. 116. 2 Ca. Cb. 245. Semb. Con. th 
Ch. R. 257. =p 5 5 
As, if a Man be indebted to ſeveral, and it be ſuſpected, that he will gg 

out of the Kingdom to avoid paying his Creditors. R. Ca. Cb. 116. Reg. 
App * 54, 55. . = 5 55 6 

If there be a Sentence againſt a Man for Alimony in the Spiritual Court, 
and he threatens to leave the Kingdom. R. Ca. Ch. 116. R. 2 Vent. 14; it 
If the Bill of a Solicitor upon a Taxation appears to be overpaid, vpn th. 


© © Affidavit that he has not repaid the Overplus, and intends to depart the 
i Kingdom; tho' no Bill pending againſt him. R. Pr. Ch. 171, 
If Surety be given, that B. againſt whom a Ne exeat Regnum was prayed, 
es ſhall not go out of the Kingdom, the Surety ſhall not be diſcharged, th 
„ B. be committed for Non- performance of a Decree. Pr. Ch. 230. * 
But a Bill to oblige an Executor to exhibit an Inventory, and to give &. 
curity to account before he went beyond Sea, was diſmiſſed upon a De. 
murrer ; for it prayed an Injunction in the Nature of a Ne exeat Regnun, 
N. U. R. 257. : i 

So a Writ of Ne exeat Regnum ſhall not be granted without Oath 

Skin. 136. 15 1 
Nor was it uſed to be granted by Courts of Juſtice, but of late Tims, 
Skin. 136. | | | | 
And for a particular Cauſe. 4 Mod. 179. 


(40 Notice, 
IT - T6 © 1.) How regarded. 


; N OTICE of a Truſt makes a Perſon privy, and an Act, which ws: 
| Breach of Truſt in the Actor, ſhall be void as to him, who ws 
== privy; as a Purchaſer with Notice of a Truſt, Judgment, Mortgage, « 
1 b0ther Incumbrance, ſhall be affected by it. R. Lane 60. Vide Pot, (f 

3, 4.—4 W. 28.) Rane”, en ta | 

. Tho” a Fine be levied, and five Years paſs without Claim. R. 2 Ca. l. 
325: Mt. MF. e ; 0 
* of Nolice be confeſſed by A. who aſſigns to B. who denies Notice, bit 
6.” tit is proved againſt him; tho' the Confeſſion of A. cannot be read agail 
=. . B. yet if B. will ſhelter himſelf by the Want of Proof of Notice to 4. * 
_. ſhall be put in the Place of A. and bound by his Confeſſion. 1 Yer. 430. Wl 
6 If a Man pays a Bond to A. who was but a Truſtee, having before co: 
feſſed a Judgment, and A. afterwards makes a Warrant to another Atto 

to acknowledge Satisfaction, the Payment to A. when he had Notice of is 
Truſt, is void. Eg. Ab. 332. 2 Ver. 197. 88 8 | 
So, if A. aſſigns a Bond, Payment to him, after Notice of the Aflgr 
ment, is void. Eg. Ab. 332. 2 Ver. 540. „ 


(40. 2.) Mu 
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4 C. 2.) What ſhall be Notice. 


1 If a Man has Notice before the Conveyance executed it is ſufficient, tho” 
t was after his Contract. R. Ca. Ch. 34. 9 EY 

If a Truſt be by Patent for Creditors claiming within a Year, and after 
the Year the Patentee aſſigns to A. who aſſigns to B. not having Notice 
whether the Debts are paid or not, Notice of the Patent 1s ſufficient, R. 

Ver. 319. | | = 
, If a | eſe be made with Exception of all prior Leaſes, this ſhall be No- 
tice of prior Leaſes and all Covenants contained in them. Ca. Ch. 260. 
la Purchaſer has Notice of a Settlement upon a Wife, &c. after Marriage, 
i ſhall be Notice that it was purſuant to Articles before the Marriage, tho' 
mee Settlement does not recite them. 2 Ver. 384. IT 

If a Deed mentions a Will, Revocation by another Deed, or other ſuch 
like Fact, Notice of the firſt Deed ſhall be reputed Notice of all that is 
= contained in the Will, the other Deed, &c. to which the firſt refers; for it 
is his Negligence, if he does not inquire after it. 2 Ca. Ch. 246. Eg. Ar. 

k 
7 _ if a Purchaſer ſees a Deed, which was made with Power of Revoca- 
tion by Will, he ſhall be preſumed to have Notice of all that is contained 
in the Will. 2 Ca. Ch. 246. „ 5 — 
T So, if a Mortgage is excepted in a Deed, Notice of ſuch Deed ſhall be 
Notice of all that could be diſcovered by a Sight of the Mortgage, tho' it 
vas not in his Power to have a Sight of the Mortgage. R. Ca. Ch. 291. 
S8o, if a Jointure is mentioned, it ſhall be Notice of all contained in the 
Jointure Deed. Eg. R. 7. | | 5 4 
_ So, if a Settlement is mixt with Writings delivered to the Counſel. Eg. 
SE 1 he i Counſel had the Deeds, for the Peruſal of the Title, in which a 
Truſt, Mortgage, &c. is mentioned, ſuch Notice to the Counſel ſhall be 
Notice to his Client. 3 Ca. Ch. 110. Eg. R. 8. Vide Poſt, (4 C. 5.) 
Tho' he did not obſerve ſuch Recital or Mention of the Truſt, &c, 
3 Ca. Cb. 110. 1 
öS8o, if his Attorny, Solicitor, or Agent has Notice; as, if the ſame Scrive- 
nner tranſacts Mortgages for A. and B. R. 2 Ver. 574. 
_ 50, if 4. treats for a Purchaſe and has Notice of the Incumbrance, and 
purchaſes in the Name of B. who pays the Money, and has no Notice. 
EK. 2 Ver. 610. for A. was Agent for B. 8 
hut, if a Counſel has Notice upon another Occaſion, and not as Counſel 
bor Defendant, it ſhall not be Notice to him. 1 Ver. 287. | 
Or, if the Counſel has Notice, but does not finiſh the Settlement, but 
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another Counſel is afterwards employed. Dub. Eg. R. 8 


(4 C. 3.) Lis pendens. . . — 
F- So Lis pendens is ſufficient Notice, without actual Notice of the Suit, . ( C. 3) © I 
"8x N | When it ſhall 


As, if Land £ deviſed to be ſold for Payment of Debts if the Perſonal 
Eſctate be not ſufficient; if a Suit be commenced by the Heir againſt. the 
Executor. or Truſtees, for an Account of the Perſonal Eſtate, a Purchaſer 
Vendente lite without actual Notice ought to reconvey to the Heir, if by the 
7 the Suit it appears that the Perſonal Eſtate was ſufficient. R. 2 Ca. 
118 IN 


So, if A. haſes and. his Money the ſ. ill is filed 
| purchaſes and pays his Money the ſame Day the Bill is filed, 
bee ſhall loſe his Money, tho' he had no Notice. Ca. * RO 


So, 


f * Wo 0 
0 * 
2 1 2 N 1 
* 
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(4 C: 4.) 


When not. 


. „ 


the Attorny upon the Record; it will be a Fraud upon A. and the changing 


Eg. Abr. 330. Ca. Ch. 38. 
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"Bs; if a Commiſſion iſſues againſt a Bankrupt, it ſhall be Notice of the 

Bankruptcy, without actual Notice. Per 2 Com. Rawlinſon Cont. 2 Ver. 
$27; 101. 

If A. lends Money to B. and takes a Bond for it in the Name of C. and 
afterwards brings an Action in the Name of C. againſt B. who confeſſes 
Judgment, and afterwards pays the Money to C. (having Notice of the 
Truſt) upon which Satisfaction is acknowledged, by another, who was not 


of the Attorny will be Notice. Eq. Abr. 332. 2 Ver. 197. 
If a Bill be filed and Subpmna ſerved, it ſhall be Proof, againſt all Per 
ſons, of a Lis pendens: 1 Ver. 318, 9. 

Tho' the Subhpæna be not returnable till the next Term. 

So, if a Bill be filed before Purchaſe, tho' no Proceſs is ſerved, it (hall 
be Notice. Semb. 2 Ca. Ch. 116. 

And where a Bill is filed, the Suit is depending. 5 0. 47. 6. 

So, if a Man preſent at the Hearing pay Money to B. after a Decrce that 
he ſhall not receive it. Eg. Abr. 331. I Ver. 57, 122. 

But Service of a Subpzna is no Proof, before a Bill filed, that Lis 9 
pendens. I Ver. 319. 


Lis pendens is not Notice, if it was colluſive and not real. 2 Ca. Cb. 116, 
So, if the Suit abates, a Purchaſer pendente lite ſhall not be affected by 
the Suit depending, without actual Notice. 1 Ver. 286. 

So, tho' a Judgment, &c. be upon Record, it is not ſufficient Notice; 
for expreſs Notice of it is neceſſary. Ca. Ch. 37. 

So, expreſs Notice is neceflary where Land is deviſed, upon Condition, 
to the. 12 0 for he takes by Deſcent. 8 Co. 92. a. 3 Med. 28, 9. 2 
Abr. 3 

Otherwile if a Deriſe be to a Stranger; for he takes by the Deviſe, and 
ſhall take Notice at his Peril. Eg. Abr. 333. 


(4 C. 5.) When Notice to one affects another. 


Notice of an Agreement to an Agent or Truſtee ſhall be Notice to the Wl 
Party himſelf, who purchaſes : as, if the Scrivener, who draws the Mot 
gage, or tranſacts the Contract, had Notice of a prior Incumbrance. H. 
Ar. 330. Vide Ante, (4 C. 2.) | 

So, if Notice is given to A. who purchaſes in the Name of a Truſter 


Or, in the Name of his Son. Eg. Abr. 330. Ca. Ch. 28. | 

Or, the Conveyance be to the Son and his Heirs, who had not Notice 
Eg. Abr. 430. Co, (38. 

So, if A. has Notice and purchaſes in the Name of B. and then agrees 
that B. ſhall be the Purchaſer, who pays the Money not having Notice; 
he ſhall be affected by the Notice to A. for his Approbation of the Purchak 
by 4. makes A. his Agent ab initio. Eg. Abr. 331. 2 Ver. 60g. 


(4 6 6. ) When not. 


But if A. has Notice of a prior Settlement or Incumbrance, and pi 
chaſes, and afterwards ſells to B. who has not Notice, who ſells to C. wi 
has; C. ſhall not be charged by the Notice to A. or to himſelf; for tht 
an innocent Purchaſer could never ſell. R. Cont. per Maſter #. the Ris 
but reverſed per Lord Keeper, Hil. $69 J Eg. Abr. 331. | 
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80, if A. purchaſes having Notice, and ſells to B. who has not Notice 
that the Vendor was only Tenant for Life, tho' a Bill by the Son againſt B. 
ſhall be diſmiſſed, yet 4. ſhall account for the Purchaſe Money to the Son 
and for Intereſt from the Death of the Father, Eg. Abr. 331. 2 Ver. 384. 
And tho? A. takes an Aſſignment of a Mortgage to protect his Purchaſe, 
he ſhall be allowed only the Money due upon the Mortgage, which was 
prior to the Settlement. Eg. Abr. 331. 2 Ver. 384. | 


(4 C. 7.) When Notice does not prejudice. 


If a Man purchaſes for valuable Conſideration, he ſhall not be prejudiced 
by a voluntary Settlement, tho' he had Notice of it. Eg. Abr. 334. 
= So, if a Bill be againſt a Purchaſer for valuable Confideration, which 
charges that the Defendant had Notice, and that it was mentioned in ſuch 
ga Leaſe, and Defendant denies Notice, and that it is there mentioned; he 
nerd not produce the Leaſe, tho' there be a Replication to the Anſwer, 
= without ſome Proof that falſifies his Anſwer ; for it tends obliquely to a 
Ws Diſcovery of his Title. Cont. per Maſter of the Rolls. R. per Lord Keeper 
1704, Eg. Abr. 334. . 5 
2 So, if a Purchaſer has Notice of a Settlement, which makes the Vendor 
= Tcnant for Life, but, who before Iſſue might bar the contmgent Remain- 
ders, he ſhall not be affected, if he had not Notice that the Vendor had 
ue born five Days before. Eg. Abr. 333. Cited by Rawlinſon, 2 Ver. 159. 


(4 D) Obligation. 
(4 D. x3 Shall be cancelled 


L 2 F a Bond or other Security for Money be ſatisfied, and the Obligee will (4 D. 10 


not cancel or deliver it to the Obligor, Chancery will oblige him to do el ſatiſ- 


it. 1 Ch. R. Earl of Oxford, 8. | Vide Poſt, 

—_ 5, if Part of the Debt be ſatisfied, upon Payment of the Reſidue Chan- (4 P. 11.) 

cry will compel the Delivery of the Security. „ EY 

RE So, if double Security be given for the ſame Debt, as a Bond and a 

E 2 Sc. if one is ſatisfied, Chancery will oblige the cancelling of the 

other. 5 | 5 | 2 

Z | Maes if the Money be paid to my Scrivener, who has the Diſpoſal of my 

Money. | g | 3 | 

Or, to my Wife, who uſually receives Money for me. R. Ca. Ch. 38. 

® 1 6 _ A it be ſatisfied by one Obligor, the other ſhall be diſcharged from 

che Bond. EE ny > | 1855 

_ Or, if the Bond be releaſed, or otherwiſe diſcharged. TE Gt 

Ot, if it be ſatisfied by the Principal, the Surety ſhall be diſcharged. - 

Or, if the Obligee has accepted other Security from the Principal. 2 

If after a Bond of goo J. for Payment of 450 J. it be agreed, that the 

= Obligor ſhall pay 80 J. per Ann. till the 450 J. and every Part be paid; if 

1 by the 80 J. per Ann. the 4 50 l. and Intereſt are ſatisfied, the Bond ſhall 

be cancelled. R. 1 Ver. TELE. 3 | „ 

lf a Recognizance or Bond be for Payment of an Annuity, Sc. of an- 8 

nt Date, and no Annuity paid or Demand for many Years, ſo that it 

Py be preſumed to be ſatisfied, the Land out of which it was paid being 
ſold by Conſent of all Parties, Ghancery will compel the cancelling of the 

Recognizance or Bond. 1 Ch. R. 103, 106. Vide Poſt, (49,197) 

If Judgment be given upon the Bond. 1 Ch. R. 107. 


Nor. II. 995 =. 3 Tho 


N ture. 
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(4D. z) Tho' a Bond be forfeited, Chancery will compel the cancelling of it, upon 
After Fotſei- Payment of Principal, Intereſt, and Coſts; and the Obligee ſhall not hay 
the Penalty. Vide Eg. Abr. 91. Ts eh | 

If the Bond be to fave harmleſs, the Obligor ſhall be relieved generally 
on Payment of ſo much, as upon a Trial at Law the Obligee appears to b: 

damnified. 1 Ch. R. 199. | 
hut if the Obligee by his Anſwer ſwears, that he is damnified above th, 
Penalty of the Bond, there needs no Trial, but the Obligor ſhall be ouſtel 

of his Relief without Trial. 1 Ch. R. 199. 

If a Bond, by a ſubſequent Agreement to take 80 /. per Ann. till the 
Whole is paid, be overpaid, Chancery will not oblige the Repayment of the 
Surplus. 1 Fer. 33. | | > 

But if Principal and Intereſt exceed the Penalty, Chancery will comye 
the Payment of the Intereſt and Coſts, as well as of the Principal, h. 
Ca. in Parl. 16, Dub. 2 Ca. Ch. 185, Vide Ante, (3 A. 4.) — Po, 
(4 D. 16.) | 5 
0 Yet, 1 a Judgment be obtained for the Penalty, upon Payment of { 
much as is due upon the Judgment, with Intereſt from the Time of the 

13 and Coſts at Law and Equity, the Judgment ſhall be ſatisfied and 

ond delivered up, tho' the Principal and Intereſt due exceed the Sum fir 
which the Judgment is obtained. R. Ca. Ch. 24. I Ver. 350. 

But Money paid, not exceeding the Intereſt due, ſhall be intended to he 
paid for Intereſt, Ca. Ch. 24. Vide Ante, (3 S. b.) : | 
And, if Money be paid the fame Term, but before actual Entry of th 

Judgment, it ſhall be intended as Intereſt upon the Bond, and not to he 

paid upon the Judgment. R. Ca. Ch. 24. 1 5 

So, if Land be deviſed for Payment of Debts, and the Intereſt due upon: 
Bond exceeds the Penalty, nothing but the Penalty ſhall be paid; for tie 
Deviſe was for Security of the Debt, and not to enlarge it. 1 Sal. 154. 


(4 D. 3.} Or,” relieved againſt ; 


| ig A If a Bond or other Security be obtained by Fraud or Practice, Chan; Wn 
cation be ob. Will relieve againſt it; as, if upon the Marriage of A. s Son to the Daugb We 
tained by of B. B. will not conſent, unleſs all the Debts of the Son are diſcharge, 
Fraud. upon which his Brother diſcharges them, but afterwards the Son, with the 
Conſent of the Daughter, gives a Bond for the ſame Sum to his Brother; 
Chancery will direct the Bond. of the Son to be cancelled, at the Suit of th: 
Wife, or of the Obligor himſelf. R. 1 Ver. 348. Vide Ante, (3 2.8.) 
So, if a Bond be obtained from an Heir for 800 J. to be paid at tit 
Death of his Father, upon the Delivery of Goods of 400 J. Value, he hl 
be relieved, upon Payment of Principal and Intereſt. R. per Finch, Tit 
Bargain being managed by an infamous Perſon, and the Father alledged 0 g. 
be * ill, who died within eighteen Months. Conf. per North, hajitanti. .“ 
2 Ver. 359- BY 


(4D.4) So, if a Bond be obtained, without a Conſideration performed; 3s, 
Sn eo Conſideration of a Debt aſſigned, which cannot be recovered. = 
not perform- But if the Bond be to pay 20 J. per Ann. to A. for Life in Conſiderati 
= = that he has aſſigned two Leaſes to the Obligor ; tho the Leaſes were for 
(4 D. » 18.) feited before Aſſignment, yet if the Leſſor does not take Advantage of lh 
the Obligor ſhall not be relieved. Ch. R. 49. 


Sy, 
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80, if it be obtained for a Thing illegal; as upon a ſimoniacal Contract. 1 1 


| But a Bond to reſign, upon Requeſt, ſhall not be avoided. Yide Egliſe, g1cration be 
1 9125 if an ill Uſe be made of a Bond to reſign, as if he detains his 
W Tithes, Cc. an Injunction ſhall be granted upon it. . 188. 
1 Ver. 411, 2. Vide Egliſe, (N. , | | ; 
so, if the Conſideration of the Bond was for procuring a Marriage, tho 
mere does not appear any Fraud or other Misfeaſance in obtaining it, Chan- 
W cry will give Relief. R. Ca. Parl. 77. R. 1 Cb. R. 87. R. 1 Ver. 412. 
== Or, for Money borrowed when the Obligor was engaged in Play by the 
Artifice of the Obligee. 1 Ch. R. 89. | Do 
Or, for Payment, if he did not marry his Servant. R. 2 Fer. 102. 
= So it a Bond be by a Son, upon the Settlement of a Houſe upon him 
== by his Brother, who had a Prejudice againſt their Mother, that he ſhould 
WE ncver permit his Mother to come to his Houſe, 1 Ver. 413, 4. 
9 If a Bond be to pay 100 J. if ſhe married a ſecond Huſband ; tho' there 
WS bc a Counterbond to pay as much to her Executors, if ſhe did not marry. 
EK. 2 Ver. 215, 6. 5 . 5 
_ 5% a Recognizance, Bond, Cc. by Tenant in Tail, that he will Not 
ſuffer a Common Recovery, ſhall be cancelled. Mo. 609,—Cort. if given 
= by a Son to a Father at the Time of the Settlement on him in Tail. 
2% 233. . =—_— 
_ So, a Bond by Tenant in Tail, that he will not commit Waſte, R. 
2 Ver. 251. 3 „ . 
_ So, if a Bond was given by an Apprentice for Money won at Gaming by 
another Apprentice. R. 2 Ver. 291, | 1 wy 
Bout if 4. gives a Bond and Judgment for Money which he borrows to 
BS ſupply Perſons, who game, and gives large Premiums ; Chancery will not 
relieve, without Payment of Principal, Intereſt, and Coſts. R. 2 Ver. 171. 


iliegal. 


If a Man be bound as Surety, and the Principal has paid the Money, 9 5 
+6 Ry. 


ment. | 

=_ Or, if Debts are aſſigned by the Principal for Satisfaction of the Surety, 
be ſhall compel the Payment thereof to himſelf, ”ﬀ 
If 4. makes a Mortgage and B. is Surety for him, and afterwards it ap- 
= pears that the Mortgage was upon a defective Title, but he, who had the 
= I itle, in Compaſſion to A. makes a Leaſe to D. in Truſt for A. and then 
6. is ſued by the Mortgagee ; he ſhall compel D. to aſſign for his Security. 
E. 2 Ver. 12. | | Kal 
lf there be a Judgment againſt 4. and againſt his Bail, and afterwards 
be Surctics of A. being ſued, pay the Money; they ſhall be aided againſt 
ebe Bail, and the Judgment againſt the Bail ſhall be aſſigned to ſecure to 
them Principal, Intereſt, and Coſts, without Contribution. R. 2 Ver. 668. 

. bo the Sureties by their Bill alledge an Agreement to pay a Proportion, 0 
ff che Bail deny the Agreement. 2 Ver. 609. | 

lf one Surety pays the Whole, he ſhall have Contribution againſt the 
ber Surety. Serb. Cont. Godb. 243. Acc. Ch, R. 15. Vide Ante, (2 8.) 


So, 


1 


> "LO | TTT 
So, if three are bound in a Bond, Recognizance, &c. and one only ;, 
| ſued and pays the Whole, and another is infolvent, he who has paid ſha 
have Contribution againſt the Third for a Moiety. R. Ca. Ch. 246. 10 
R. 35, 120. But R. that the third Surety ſhall pay only a Third. 1 0, 
| R. 150. 0 6 | 
B | 80 by the Cuſtom of London, one Surety paying the Whole ſhall make 
| the other Sureties contribute. 1 Ver. 450. | | 
70 If a Surety changes himſelf for another not ſufficient, he ſhall not be 
charged in Equity, upon a Suggeſtion of Covin in ſuch Exchange; ſor 
Equity will not charge a Surety further than he is bound by Law. 1 Ver. 
196. 1 
So, if a Son is bound in a Recognizance with a Father to pay the Mar. 
riage Portion of his Daughter, but the Recognizance is defeCtive in Lay, 
the Son ſhall not be charged in Equity. 2 Fer. 393. 
K fect hor 2 Hiro. . Can. $7 9, Z. Her fem Se. 
(4 D. 7.) So the Obligor ſhall be relieved, where the Bond was given without: 
- nt ders. real Conſideration ; as, if the Leſſee of Tenant for Life at the Rent of 
tion ſor it. 100 J. per Ann. gives a Bond for Part of the Rent due at Michaelmas, where 
* Fiz: Aue, the Tenant for Life died before Michaelmas, tho' his Death was known. 
12 4+) R. Ca. Cb. 239. | | 
If A. gives a Bond to ſettle his Eſtate upon his Brother, and afterwards 
marries. R. 2 Ver. 189. 1 


111 3), So an Obligor ſhall be relieved, if there would otherwiſe be a doubl 
be a double Char ge upon him. | | 
Charge by tle But if there be a Decree againſt A. to pay 400 l. and he pays 100 J. and 

Obligation. gives a Bond for the Reſidue, and afterwards becomes bound with B. the 

Obligee, as Surety for 100 J. That Bond, which is accumulative for the 
Money decreed, ſhall not be taken to be in Satisfaction of the 100 J. for 
which A. was Surety with B. R. Cb. R. 297. 


(4 D. 9. So, if the Obligee makes an ill Uſe of Words inferted in the Condition, 7 
If Howe be 2 the Obligor ſhall be aided in Equity; as, if a Mother gives a Bond for her 8 
tric Words, Son, being an Apprentice, for his honeſt Behaviour, and that ſhe will py relic 

all that her Son by Note under his Hand acknowledges that he has em. I 
bezled ; and the Maſter obtains a Note of the Son of his Embezlement, By 
and three Years afterwards informs his Mother thereof; the Obligor {lull YN 
. be aided, if ſhe pays as much as is proved upon an Iſſue to try Quantum =. 
4 dammficatus, and the Note ſhall not be allowed in Evidence at the Tri CONC 
Cb. R. 47. | 
| . | 8 
(4 D. 10.) So the Obligor ſhall be relieved; th 
(4D. 10.) So the Condition of a Bond ſhall be qualified in Equity. Yide Au, | Perf 
Sha _ (2 , | | | | | e Wt 
Accident be) As, if an Executor gives a Recognizance to the Chamberlain of Lon, | for ] 
comes untes- for Payment of an Orphan's Portion abſolutely, and afterwards the Aft 1 
nabe. fail; the Executor ſhall not be bound to pay beyond the Extent of the Sc 
Aſſets. R. Ca. Ch. 191. 5 N | of a 
But a Bond given for Money to be paid upon a Purchaſe ſhall not be extin 
avoided, becauſe the Purchaſe does not anſwer his Intent. 2 Ver. 243 
So, if a Bond be to pay 40 J. per Ann. out of the Profits of an Offi! 
and afterwards the Office was taken away for ſeveral Years by the Ulſurp* 
and upon the Reſtoration of the King revived ; he ſhall not pay during the Ve 


Years in which the Office was ſuppreſſed. R. Ca. Ch. 72, *© 
| B 5 | 
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Tf a Bond be for Payment of Rent for a Wharf, which becomes ſur- 
dounded by Water; he ſhall be relieved againſt the Penalty of the Bond, 
but not againſt the Rent. R. Ca. Ch. 84. > 
_ 7: a Bond be upon Bottomree, in Conſideration of 400 J. to perform a 


L | Voyage in fix Months, and at the End of ſix Months to pay the 400 J. 
ih 40 J. Premium; if the Ship is detained in the River, he ſhall pay only 
WW 1g] Intereſt. R. 1 Ver. 263. 


7 If a Bond be by Mariners that they will not demand Wages till the Re- 
= in of the Ship from the Ea/t-Indies to London, and the Ship in the Re- 
turn is taken by an Enemy; the Mariners ſhall have Wages to the laſt Place 
of Delivery. R. 2 Ver. 728. | oo 


So, if the Condition of the Bond be performed by a Thing equivalent, (4 D. 11.0 


| 3 | the Obligor ſhall be relieved ; as, if the Condition be to convey 50 J. per Or, is fatisfied 


un. for a Jointure, and he deviſes 50 J. per Ann. to her; for it ſhall be Sona 5 
intended in Diſcharge of the Bond. R. 1 Ch. R. 46. | Vide Ante, 


Or, to leave his Wife, if ſhe ſurvives, 500 J. and the Huſband by De- (4 D. 1.) 


ui gives her Lands for Life, and other Lands in Fee, and makes his Wife 
Executrix; if the Real and Perſonal Eſtate given to the Wife amount to 


g 4 5001. the Heir ſhall have Relief againſt the Bond, Ch, R. 43. 


So, if the Bond was given by Contrivance. Vide Ante, (3 Z.8.—4 D. 3.) (4 D. 12.) 
So, if a Bond be obtained by Dureſs, it ſhall be decreed to be cancelled. 3 
Or, by Force or Terror, tho' there be no actual Dureſs. 2 Ver. 497. by Contri- 
But if a Bond, Note, Sc. pretended to be given through Terror, be vance, or by 
a afterwards voluntarily confirmed by Judgment, Mortgage, Sc. it ſhall not 3 * 
be cancelled by a Decree. Eg. R. g. | 8 


(4 D. 13.) So the Obligee ſhall be relieved; 


So an Obligee ſhall be relieved, where the Deed, or Bond is loſt. (4 D. 13.) 
Tho” the Deed, or Bond be voluntary. Semb. Ca. Ch. 78. If che Obliga- 


tion be loſt. 


BS 5o, if a Bond be loſt and the Principal inſolvent, the Obligee ſhall be 
A rclicved againſt the Surety. R. Ca. Ch. 78. 2 Ca. Ch. 22, * 

MS So, if a Statute, Recognizance, &c. be loſt. | 
80, if an Annuity be given to a Maid Servant, and the Bond for ſecuring 
it is loſt, it ſhall be decreed. Eg. Ar. 24. e 
Bat there ſhall be no Relief upon a Motion, without a Bill againſt all 


concerned. Ca. Ch. 270. 


So, if a Huſband gives a Bond after Marriage to make a Jointure upon (4 D. 14.) 


5 | his Wife, the Huſband makes a Jointure and the Bond is cancelled, and !f the Per- 
BS aittcrwards the Jointure is evicted; the Wife ſhall be relieved out of the formance was | 


; 4 | Perſonal Eſtate of the Huſband to the Value of the Jointure. 1 Ver. 427. nas 


It A. gives a Bond to a Leſſee for his quiet Enjoyment, and he is evicted 


| 1 for Non- payment of Rent, upon which the Bond is ſued and 20 J. reco- 


[ 1 | vered ; Chancery will compel the Leſſee to repay the 20 J. to A. 1 Ch. R. 95. 
3 So if A. lends 100 J. to B. and C. and takes a Bond for it, in the Name 


FT. | of a Truſtee, from B. and C. and afterwards marries B. tho' the Bond be 


m extinct at Law, A. ſhall have Relief in Equity. 2 Per, 290. 


Vo I. II. K kk (4 D. 15.) But 
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(4 D. 15.) But the Obligee ſhall not be relieved 3 


(4D. 15) But, generally, an Obligee ſhall not be relieved in Equity againſt a Surety, 
| If he —_ * 5 . 1 in the Bond, whereby the Surety is not chargeable by Law. 

- and not R. 2 Ca. Cb. 23. | 
9 by Tho' the Defeat happens by the Act of the Court itſelf; as, if the 
Law. Court orders a Recognizance with Surety to perform an Order upon Her. 
ing of a Cauſe, and to pay what ſhall appear due by the Report of ſuch 
Maſter, and the Maſter dies, and the Plaintiff dies inſolvent, whereupon 
the Obligee procures A. to take out Adminiſtration and to revive the Suit 
and obtains a Report of another Maſter that 300 J. is due. R. 2 Ca. Ch, 23 
So an Obligee ſhall not be decreed to cancel a prior Security, upon an 
Agreement to do it upon giving other Security to his Creditors, if the other 

Security be not effectually given, Ca. Ch, 302. 


(4D. 16.) So an Obligee ſhall not be relieved beyond the Penalty of his Bond, i 4 
A as, if A. covenants with the Eaſt-India Company, to pay a Mulct for even | 
beyond the Piece of Cloth exported, and takes B. for his Mate, who gives Bond df 


Penalty of the 50 J. Penalty, that he will not export, but afterwards exports ſo much tha WW 
— the Mul& amounts to 70 J. A. ſhall not have Relief for the Reſidue beyond 1 
the Penalty of the Bond. R. Ca. Ch. 226. Vide Ante, (4 D. 2.) 3 (4 
If A. upon a Sale of Land, gives a Statute or Bond for quiet Enjoymen, RR 4 
and the Land was intailed, Chancery will not relieve the Purchaſer, beyoni ther 
the Penalty of the Bond or Statute. R. 1 Ch. R. 94. Eg. Abr. 288. ohe 
If A. gives a Bond of 1600 J. Penalty to pay 77 J. per Ann. till 11001 Tra. 
be ſatisfied, and does not pay it; he ſhall be diſcharged on Payment of te Cuſt 
Penalty of the Bond. 1 Ch. R. 201, K ee 2-2 = 4 4-44, Coſt 


So, tho' he has paid divers Sums before. LE Ter. 50g. 

But if the Obligee has Judgment, and does not take out Execution, ht 
ſhall have Intereſt after the Judgment as well as before, tho' it exceeds the 
Penalty of the Bond, and it was his own Laches that he did not take out 
Execution. Eg. Abr. 288. 5 Z 

If a Bond recites an Agreement and is given for the Performance of it; 
the Obligor ſhall be decreed to perform, tho' it exceeds the Penalty. I. 
„ © ” 

If a Son is bound with his Father to A. for 200 J. and the Father gits 

a Statute to the Son for his Indemnity, and afterwards mortgages to A. fi 
200 J. he ſhall not be allowed to make uſe of that Statute to defeat tit 
Mortgage for the 200 J. R. 2 Ver. 40. 

If a Leſſee agrees to pay 20 5s. an Acre Increaſe of Rent, if he plot 

Meadow, &c. he ſhall not be relieved againſt the Penalty. 2 Ver. 119. 


(4 D. 17.) An Obligation ſhall be delivered up; 


4 7) So an Indenture of Apprenticeſhip, and a Bond for Performance, ſhall b 3 
ſued within a delivered up after the Service is expired, if not ſued within a reaſonable 2 
reaſonable Time. R. Ca. Ch. T0 | | 2 | 
Tk So a Mortgage ſhall be delivered up to the Purchaſer, if the Mortgage 8 
be conuſant of the Purchaſe and does not give Notice, nor make demi" hy 
for 17 Years ; for it ſhall be preſumed to have been diſcharged. 1 Ch. R. 60 i I 
So, if a Bond be to pay 3o/. within nine Days, and it is put in du 
after two and twenty Years, where the Defendant was at all Times reſpor 
ſible. 1 Ch. R. 78, 88. | 


5 


3 
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Ip 80. tho' the Suit be by an Executor, where there had becn no Demand 5 
I of Principal or Intereſt, and the Teſtator died but 8 Years before. 1 Ch. 

R. 78. 

; on 90 a Statute, or Recognizance, after 40 or 50 Years ſhall be preſumed to 
be diſcharged, where no Demand appears, and there have been ſeveral Pur- 
1 chaſes of the Eſtate. 1 Ch. R. 106, 137. 3 5 
9 But where Intereſt has been paid, the Antiquity of the Statute, Bond, &c, 
does not prejudice. Ca. Ch. 304. 


1 the other Party refuſes Performance of the Agreement for which the 140 D. 18.) 
Bond was given, Chancery will compel the Delivery of the Bond to the * r 
- Obligor ; as, if A. ſells Land, a Ship, Sc. and takes a Bond for the Money; form his Part. 
W if A afterwards refuſes to convey, the Vendee ſhall have his Bond delivered FR Ante, 
op, tho' the Vendor afterwards is willing to convey. R. 2 Ca. Ch. 5. Vide (4 P. 40 
Ait, (2 C. 16.) 5 3 

i If A. puts his Son Apprentice to B. and gives a Bond for his Fidelity, 

and B. covenants, that he will ſettle the Caſh Book every Month; if B. 
veglects to do it, and the Son imbezils 800 J. A. ſhall be relieved for fo 


much as was imbeziled after the firſt Month. R. 2 Ver. 518, 9. 


45. 19.) When there ſhall be no Relief upon an Obligation; 


An Obligor ſhall not be relieved againſt the Penalty of a Bond, where (4 D. 19.) 
chere is no Meaſure, which will ſhew the Penalty to be exceſſive ; as, 1 _ 
1 5 0 . . . « . P- 
where a Man is bound in 20 J. that he will not prejudice another in his pear exceſſive. 
Trade, and he ſays that his Wares are not good, whereby he loſes a 
Cuſtomer for a ſmall Matter; the Obligor ſhall not be relieved, for the 


f [Coſts at Law and Equity are equal to the Penalty. R. Ca. Ch. 184. 


- 


= So he ſhall not be relieved upon Pretence of Payment, where there was (4 D. 20.) 
no real Satisfaction; as, where A. was bound to B. being ſequeſtred in the 22 — 
Time of Oliver Cromwell, and had an Order to retain the Debt due on the faction. 2885 
Bond for ſo much due to him by the State; this being a mere Retainer, and Vide Ante, 
che Bond not cancelled or delivered up to A. Chancery would not relieve (4 P. 1, Cc.) 
bim againſt a Suit by B. tho' the Act of Oblivion diſcharged it upon Pay- 

ment, Sc. Per Bridg. Ld. K. Ca. Cb. 59. N 
58o he ſhall not be relieved, upon the Preſumption of Payment from the 
entient Date, when there is a reaſonable Cauſe for the Delay. 1 G. . 
117. Jide Ante, (4 D. 17.) N 
So, if 4. and B. Partners be bound to C. and afterwards the Partnerſhip 
s determined, and the Share of A. paid to him, and B. undertakes the 
Payment of all the Debts, and upon Application by C. for Payment, it is 
agreed to be continued at 6 J. per Cent. and afterwards B. becomes Bank- 
pt; the Executor of A. ſhall not have Relief againſt the Obligee, for 


- 


1 Bonds are not diſcharged till Payment. R. 1 P. 683. 


| | (4 D. 21). 
_ > he ſhall not be relieved, for that the Bond was given to a Woman, Ii = Ln: 
hom the Plaintiff kept as his Miſtreſs, where it was given with his free 
Conſent, and not obtained by a common Strumpet. R. 1 Ver. 483, 4. 
hol it is recited as given, for Money borrowed, 1 Ver. 483.— Or, for 
ceret Service. 2 Ver. 242. 
bo the Defendant was proved to be a common Strumpet, where that 
sas not expreſly charged by the Bill, 1 Ver. 484. 


SO, 
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(4D. ay 
Tf it was vo- 
luntarily gi- 
ven, without 
Impoſition, or 
Surprize. 


Fant; but the Conveyance from the Truſtees ſhall be reſpited, till the full 


: ſhall be Payment, and if the Money is taken away B. ſhall loſe it. R. We 


1 Ch. R. 235. v. Kae, e. 


not for Land in another Kingdom. 2 Ca. Ch. 189, 214. I Ver. Al. 


F a Man upon a Purchaſe gives Security for the Money, this amount 


i H N WD G E RY. 


So, if the Bond cannot be recovered at Law, upon Froof that there was 
ſuch a Bond, the Woman ſhall be aided. 2 P. W. 432. 
SO a Bond or a Grant to a Woman debauched, defective through Fram 
ſhall be aided by the Court. Eg. Abr. 31. 2 P. V. 432. ; 


So a Bond to a Maid Servant ſhall not be preſumed t to be ex furpi Cauſe, 
if it be not proved. Eq. Abr. 24. 


But a Bond obtained by a common Strumpet by Inipelition ſhall be re. 
lieved againſt, at the Suit of the Executor of the Party. R. 2 Ver. 188. 


Tho! not charged by the Bill to be given ex turpi Cauſd, if the Defen. 
dant by her Anſwer inſiſts, that it was for a Debt. 2 Ver. 188. 


So he ſhall not be relieved becauſe it was given wittiout Confideration, 
where it was given of his free Will. 1 Cb. R. 157. Semb. 2 Ver. 497, 
So, if an Accountant, diſcharged by an A& of Indemnity of an Ac. 
count, afterwards makes up his Account, and gives a Bond for the Balance, 


he ſhall not be relieved againſt his Bond to the King, without the Kings 
Conſent. Semb. Hard. 204. 


(4 E.) Partition. 
5 Chancery will make Partition of Land by Commiſſion. 2 P. J. 
Thot the Eſtate be in Truſt for A. and B. in Tail, and A. be an In 


Ave of A. that he may join, and mutual Conveyances be executed. 2P, 
W. 519. | 

So a Partition ſhall be made of a large Waſte, tho' it my be inconve- 
nient. 2 Ca. Ch. 237. 


And it may be decreed, tho 0 either Party be an Infant, or Feme Cru. 


So, if a Partition is agreed between Tenants | in Tail, it ſhall be decreed 
againſt the Iſſue. 2 Ver. 233. 


Tho? the Agreement was by Parol. 2 Ver. 2 . | 
But if the Land lies in Ireland, the Court does not decree a Partition; 
for a Bill for Partition is in the Nature of a Writ of Partition, which lis 


Vide Ante, (3 X). 8 


(4F) Payment ; what all be. 


to Payment. Ca. Ch. gg. 


So, if an Executor, &c. gives Security for a Legacy. R. Ch. R. 27 

If a Mortgage is proved, in which there is a Receipt for the Money, ni! AM 
a Condition to be void on Repayment, with the Oath of the Party that go 
was paid; after ten Years, it ſhall be ſufficient Proof of the Payment again 
all Perſons. Semb. Ca: Ch. 1 19. ; 

If upon a Note or Bill by A. for 1001. to B. ths Money i 18 produced, and | 
B. counts 50 J. and puts it in a Bag, and throws it upon the Counter; i 


507. R. 5-Med. 398, 9. 10 
If a Man truſts a Scrivener, Gc. with taking a Security for Money, ® 


the Cuſtody of the Security; Payment to the Scrivener is ſufficient: 
Ch. 93. I Sal, 157. | 


) 


be So Payment, after a Decree, to the Solicitor in the Cauſe, ſhall be good 
E- | againſt the Plaintiff. 2 Ca. Ch. 38. i 8 

gf So, if the Security be only by Bond, and the Scrivener 1s intruſted with 
me Bond; Payment of the Principal to him, as well as of the Intereſt, 
2 upon Delivery of the Bond ſhall be good. 1 Sal. 157. 

9 So, if the Mortgagee agrees, that the Mortgagor ſhall pay to the Scrive- 
ver, Payment of Intereſt to him, during the Lite of the Mortgagee, ſhall 
be good tho he has not the Cuſtody of the Security. 1 Sal. 157. | 
And if his Executor accepts of the Scrivener Money due on the Mort- 
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1 gage, after the Death of his Teſtator ; this warrants the Payment by him 


to the Scrivener. . R. 1 Sal. 157. 

—_ Otherwiſe, if a Man employ a Scrivener to put out his Money, but has 
SS the Security in his own Cuſtody ; Payment to the Scrivener, without can- 
celling the Security, does not diſcharge the Borrower. R. Ca. Ch. 93, 111. 
1 Ver. 150. ; CEE 
So Payment of the Money to one, who uſually receives the Obligee's 
Money, without taking up the Bond, does not diſcharge the Obligor. R. 
(Ca. Cb. 94. 

A So, if a Scrivener be intruſted with a Mortgage, Payment of the Prin- 


g ipal to him upon Delivery of the Mortgage Deed does not diſcharge the 


Mortgagor; for tho' the Cuſtody of the Deed gives him Authority to re- 
ceive the Intereſt, yet there ought to be an Aſſignment of the Mortgage to 
SS warrant the Payment of the Principal. R. 1 Sal. 157. Ns, 

BS 5o a Compoſition for a Debt with a Scrivener, who uſually received the 
WS Intereſt, and made the Loan of the Money, and declared that the Obligee 
BS would be guided by him in the Compoſition, binds the Scrivener, tho' not 
che Obligee, he not being privy. R. 2 Ver. 128. | 


So, if Payment be made to a Scrivener, where the Debt was ſecured by 


9 Bond and Judgment, and the Scriveger, delivers ug the Bond only. Dub. 
2 Ver. 265. ; 


S I | If a Man be indebted to A. upon Bond and by Contract, and pays : 
Money to him generally, A. may apply it to which Debt he pleaſes. 


ga Ca. Ch. 84. | | | 
II a Debtor pays generally a Sum, which does not exceed the Intereſt 
aue, * be intended only for Intereſt. Vide Ante, (3 S. 6. 
If he be indebted upon a Judgment and Bond too, and the Purchaſer of 
bis Eſtate pays Part generally; it ſhall be applied to the Judgment, if the 
2 138 does not give Notice, that he takes it for the Bond Debt. 1 Ver. 
So, if 4. indebted upon Bond and Simple Contract, pays generally, it 
ball be applied to the Simple Contract Debt, which does not carry Intereſt ; 

oo A. in his Account places it to the Bond. R. 2 Ver. 607, 

But if the Debtor expreſly pays for Satisfaction of one Debt, it ſhall be 
hment for that. 2 Ver. 607. = | 

1 So, if a Debtor has accounted with A. for both Debts, and ſo much re- 
aus for the Balance of the Account, and he afterwards pays to A. generally; 
[all be applied to both Debts pro ratd. R. 2 Ca. Ch. 84. 1 Per. 34. 

If A. pays generally a Sum, which may be for the Intereſt of a Bond, 

t ſhall be intended for that, tho there was a Judgment in the ſame Term 
bpon the Bond, if it was not actually entered up; and not a Payment upon 
he Judgment. R. Ca. Ch. 24. | | 


kelidue, it ſhall be Payment; and if the Debtor afterwards fails, it ſhall 
a Devaſtauit. 1 Ver. 474. 


Lor. If L11 - 


If a Man pays Part to an Executor, and gives his Note, Ge. for the 
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If a Deviſee be bound, by a Condition annexed to the Deviſe, to 
300 J. to B. and pays it into Court, B. may take it, and the Deviſce ſhall 
be diſcharged of the Condition and Penalty. R. Ch. R. 61. 85 

But if A. takes a Bond in the Name of B. and recovers againſt th 
Obligor, who, knowing B. to be only a Truſtee, without Order pays 6 
Money to him, and he fails; the Payment does not diſcharge the Obljog, 
R. 2 Ver. 198. 885 

So, if Truſtees for A. make a Loan, and a Bond is given to them, which 
takes Notice of the Truſt, and the Bond is in the Cuſtody of A. and after. 
wards an Account is ſettled with one of the Truſtees, who gives a Recei 
for ſo much received for A. the Payment does not diſcharge the Obligor 
R. 2 Ver. 539. | 

So Payment by the Obligor to the Obligee, after Notice that he had x. 
ſigned the Bond, is no Diſcharge to him. 2 Ver. 540. 4 


(4 6) Perpetuity. 
(4 G. 1.) In Chattels Perſonal. 


CCHANCERT will not allow a Perpetuity, viz. an Intereſt in Tail 
which cannot be barred. D. of Norf. 35. Vide 3 Ca. Ch. 

And therefore, if a Man gives 600 J. to three Daughters, to be equally 
divided, and if one dies without Iſſue, her Part to go to the Survivors: I 
one marries, and afterwards dies without Iſſue, the Huſhand ſhall recore 
the Part of his Wife; for it cannot be intailed. R. 2 Vent. 349. 

So, if a Man deviſes the Surplus of his Perſonal Eftate to one in Trif 
for his Son, and if he dies during his Minority without Iſſue, in Truſt fi 
others, and makes A. Executor during the Minority of his Son, and after- 
wards his Son Executor, who at the Age of eighteen Years dies without 
Iſſue; R. that the Adminiſtrator of the Son ſhall have it; for it was veſted 
in him when he attained the Age of 17 Years, and could not be deviſed 
over. 2 Vent. 368. Q, per me. R. 1 Ver. 327, 347. 

So, if a Man deviſes Money to A. for Life, and if he has Iſſue, to hi 
| . Children, and if has no Iſſue at the Time of his Death to B. the Limin- 
tion to B. is void. R. Pol. 37. | 
If he deviſes to A. his Daughter and Executrix the Surplus of his Pe- 
ſonal Eſtate, but if ſhe dies without Iſſue, then to go over to B. and direts 
that ſhe ſhall give a Bond that in ſuch Caſe it ſhall go to B. the Limitation 
to B. ſhall be void. 1 Ver. 478. EN 
So, if a Deviſe be of Houſhold Stuff, Plate, &c. to A. for Life, and 
afterwards to his firſt, ſecond, and other Children and the Heirs of the! 
Bodies as an Heir-loom, and afterwards to B. and his Children in the fan: 
Manner; B. ſhall not compel A. to give Security that they ſhall go *© WM 
cordingly. 1 Ch. R. 260. VV! . 
So, if a Man deviſes his Real and Perſonal Eſtate to A. and the Child" 
of his Body, and if he has no Iſſue, &c. this Deviſe giving an Eſtate- aul Bi 
in the Lands to A. ſhall be an abſolute Diſpoſition of the Perſonal Eſtat 
to him. P, g. 320. _— 
So, if it be to A. and the Heirs of his Body, and if he dies not havi'y 

| Heirs of his Body living, then as to that, which he does not diſpoſe c 
in his Life, to FB. for Charitable Uſes; the Deviſe to B. is void, for 4 
had the abſolute Power over the Whole. R. 5 Geo. 2. Fg. 315. 

Or, one Moiety to A. and the Heirs of his Body, and after his Deati 
to his Siſter, for Default of ſach Heirs, and the other Moiety to the Siſter 


for Life, and afterwards to the Heirs of her Body, and for Default * oy 
3 eld 
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Heirs, after her Death to A. tho' the Moiety to the Siſter goes over after 

her Death, yet the Deviſe of the Moiety of the Perſonal Eſtate to A. ſhall 
| be abſolute. R. Þ,g. 321. | : a 
do a Chattel Perſonal, as a Horſe, cannot be granted to A. during his 
Life; for the Grant is abſolute. D. 2 Rol. 49. J. 30. 

Tt cannot be deviſed to A. for Life, Remainder to another. R. 1 Rol. 
I Ro . 

N . if 4 Deviſe be to A. of Perſonal Eſtate, and if he die not having 
W Heirs Male of his Body, then of ſo much as he ſhall be actually poſſeſſed-of at 

his Death to a Charitable Uſe ; the Deviſe over is void, for it was an abſo- 
| lute Deviſe, with a Power of diſpoſing, to A. Per King, 5 Geo. 2. 15. 
| But if Rarities are deviſed to his Wife for Life, and if ſhe ſhall have a 
W Son, to ſuch Son, and'if ſhe has not a Son, or ſuch Son dies without Iſſue, 
W to B. for Life, and that he leave them to C. his Son; If the Wife has not 
32 Son, and B. dies in the Life of the Teſtator, C. has an Intereſt after the 
[ | Death of the Wife, and ſhe ſhall be a Truſtee for C. R. Ca. Ch. 130. 
2 Ver. 60. Vide Poſt, (4 W. 5.) 5 
= So, if Intereſt be deviſed, a Moiety to A. a Moiety to B. and if A. dies, 
B. ſhall have the Whole for his Life, and B. dies without Iſſue of his 
Body, the Principal ſhall be divided between C. and D. the Deviſe of the 
Principal upon ſuch Contingency ſhall be good. R. 2 Ver. 38, 60. 

| So, if Money be deviſed to A. and if ſhe dies under the Age of 21 Years, 
Ws without Iſſue, to B. it ſhall be a good Deviſe to B. if A. dies without Iſſue, 
before her Age of 21 Years. R. 2 Ver. 87. V5 
= Or, to A. for Life, and if he dies without Children to B. it ſhall be a 
Truſt for B. Fg. 318. 
= Or, to his Niece, upon Truſt that ſhe ſhall take the Intereſt for her Uſe, 
and after her Death that the Intereſt ſhall be for the Maintenance of her 
Children till Age, and then the Money to be divided between the Children, 
and for Default of ſuch Iſſue, to A. If the Niece has no Iſſue, it ſhall be 
a Truſt for A. R. and off. in Parl. F,g. 318. | 
And an Intereſt derived out of a Freehold may be limited otherwiſe than 
ga Chattel merely Perſonal: And therefore, a next Avoidance may be granted. 
60 A. and his Aſſigns during the Life of A. in which Caſe the Aſſignee 
ſhall not preſent, if the Avoidance does not happen in the Life of 4. R. 
2 Rol. 49. l. 20. | „ = 
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(4 G. 2.) In Chattels Real. 


So a Term for Years ſhall not be limited to create a Perpetuity. Vide Poſt, 
And the Truſt of a Term ſhall not be limited, nor the Limitation al- (4 W. 19 
—_o<d in Equity, further than the Term may be limited by Law. Per 
. No. 3 Ca. Ch. 28, 48. | 
And therefore, a Limitation of the Truſt of a Term, after the Dying, of 
Ho * one without Iſſue, is void. R. D. of Nerf. 3 Ca. Ch. 28. 2 Ver. 684. 
. 7. 15. | 


| As, if the Limitation be to a Man till B. dies without Iſſue, and then 
to C. the Limitation to C. is void. Agr, 3 Ca. Ch, 32. 


5 2 to A. and the Heirs of his Body, and afterwards to B. R. per * 
. Y. 7 


So, if a Term be limited to one and his Iſſue, and if the Iſſue die with. 
put Iſſue, Remainder to B. Tho' the Limitation to the Iſſue is void yet 
the Remainder is alſo void, being after the Limitation of a Dying without 
Wſue. Agr. 3 Ca. Ch. 29. | 

So, if a Term be limited in Truſt for him for Life, and afterwards for 
ne 1ſt, 2d and 3d Sons ſucceſſively in Tail, and if he has no Son, then 


to 


\ 


„%% CTHK EET 


to the Daughter; the Limitation to the Daughter is void, tho' he VEE 
had a Son; for it depends upon a remote Contingency, the Death of th 
Son without Iſſue. R. 1 Mod. 115. Aer. 3 Ca. Ch. 29. * 

So a Limitation of the Truſt of a Term to A. for Life, then to ſuc 
Perſon as A. by Deed or Will ſhall nominate, and after the Death of the 
Nominee, to the right Heirs of A. the Limitation to the right Heirs is vod. 
for no Limitation can be after a Life not in e R. Ca. Ch. 8. x 

Or, if it be to A. for Life, Remainder to his firſt Son for Life, and ie | " 
he dies without Iflue, to his ſecond Son ; the Remainder is void. R. 1 LA 
290. 1 Sid. 450. OE ENT 
But the Limitation of the Truſt of a Term to one, and if he dies during 
the Term, then to another, is a good Limitation of the Remainder, Dy, 
277. b. | 

* a Limitation to one for Life, and afterwards to 20 others for Lift 
ſucceſſively, when all are in eſſe at the ſame Time, is good for all the Re. 
mainders ; tho there be a Poſſibility after a Poſſibility. Agr. 3 Ca. Cb. 2g, 
Ca. Ch. 8. - on 

So a Limitation to one for Years, and afterwards to his Son for Life, and 
afterwards to the firſt Iſſue Male of the Son for Life, tho' the Son had not 
then any Iſſue, is good; for the Limitation depends only upon the Contin- 
gency of one Life in efſe, R. 3 Ca. Ch. 29. | 

So, if a Limitation be to B. and the Heirs of his Body, quamdiu Tho, hi 
Iſſue of his Body, and if Tho, dies without Iſſue (his Wife not being priv. 
ment enſeint) in the Life of B. then to C. The Limitation to C. is good upon 
ſuch a Contingency, which expires within the Space of one Life. R. jr 
Finch, 3 J. cont. Cont. per North, but affirmed in Parl. Duke of Nerfobt 
Caſe, 3 Ca. Ch. 32, &c. R. Cont. 2 Cro. 459. Jon. 15. 

So, if a Limitation be for Life, and afterwards to A. if be be living a 
the Time of the Death of the Tenant for Life, but if he be dead, then to 
the eldeſt Son of A. then living, and if A. die without Iflue in the Life of 
the Tenant for Life, then to B. the Remainder to B. is good. R. Ca. (l 
132. , 5 | | 

_ a Limitation to A. his Executors, Adminiſtrators, and Aſſigns fo 
ever, but if he die without Iſſue before 21, to B. ſhall be good to J. 
$F. 101, 4. 

So, if a Limitation be to A. for Life, and afterwards to his firſt Son for 
the Reſidue of the Term, and in Default of his Iſſue, to the ſecond and 
other Sons, and in Default of Iſſue Male to his Daughter; if there neue 
be a Son, the Limitation to the Daughter ſhall take Effect. R. 2/r 
600. 1 Sal. 156, Fig. 320. NR. 2 PF. 618... | 

If a Limitation be of the Truſt of a Term, to one and the Heirs of | 
Body, this gives the whole Term to him, his Executors, and Adminiſir- 
tors. | a | | 

So, if the Remainder of a Term be limited to ſuch Perſon as A. ſtul 
nominate, the Nominee has the whole Term to him, his Executors, and 
Adminiſtrators, tho' his Executors are not named. Ca. Ch. 8. 


(4G. z.) In an Eſtate of Inheritance. 


So an Eſtate of Inheritance cannot be limited in ſuch Manner as ma 
introduce a Perpetuity. . 
And therefore, if a Man by Deed or Will limits his Eſtate in Uſe, of by 
way of Truſt to A. in Tail, and afterwards to B. in Tail, with divers Re- 
mainders over, and annexes a Condition or Proviſo, that if A. attempts 


alien, his Eſtate ſhall ceaſe, as if he was dead, &c, ſuch Condition is 8 


* 
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Go. Lit. 377. R. 1 Co. 85, Corbet, D. 1 Co. 130. R. Mo. 470, 601. 
R. 6 Co. 40. R. 10 Co. 41. R. 2 Cro. 697. R. Mo. 592. Cro, El. 
378, Te he obliges every Ceſtuy que Uſe to give a Statute, that he will not 
alien, Chancery will decree ſuch Statutes to be cancelled ; for by ſuch Means 
a Perpetuity would be introduced. R. Mo. 810. 

So, in any Caſe, if the Limitation be in ſuch a Manner, that all, who 
have Intereſt, by joining in a Conveyance cannot paſs or bar their Intereſt, 
tit will be a Perpetuity. Ca. Ch. 213. 5 : 
fifa Deviſe be to A. for Life, and afterwards to his Son for Life only, 
and in Default of ſuch Iſſue, to B. for Life, and fo to 20 others for Life, 
_= without diſpoſing of the Inheritance; after all the Lives in eſe, the Limi- 
= ::tion ſhall be to the firſt Son of A. and the Heirs of his Body, &c. other- 
_= wi a Perpetuity would be introduced. R. Eg. Ca. 128. 


(4 G. 4.) Or Freehold. 


_ So, if a Man covenants to ſtand ſeiſed to the Uſe of A. for Life, and 
WS aftcrwards to the firſt Son of A. for Life, and afterwards to the firſt Son of 
che Body of ſuch firſt Son for Life, then to ſeveral others for Life ſuc- 
ceſfively; all the Remainders, which are not ſettled in ſome Perſon during 
the Life of A. are void. Semb. Mo. 371. SES 

_ 5So a Deviſe to A. and his eldeſt Heir Male, and fo from Heir Male to 


Heir Male for Life for ever, ſhall be void to all who do not come in ce 


= during the Continuance of the Eſtate in Poſſeſſion. R. Mo. 371. 

_ S5o, a Deviſe to A. and afterwards to every one who ſhall be his Heir, 
is good to the next Heir in Remainder only. R. Mo. 372. 
But an Eſtate may be limited to ceaſe upon a Contingency, which ex- 
pires within the Compaſs of a Life, tho ſuch Contingency cannot be 
barred; as, if an Eſtate be deviſed to A. and his Heirs, with a Proviſo 
chat if A. dies without Iſſue, in the Life of B. the Eſtate ſhall go to B. and 
bis Heirs; the contingent Deviſe to B. is good, tho! it cannot be barred by 
a common Recovery. R. Cro. 592. Pell and Brown. | 


for Life, and afterwards for their Iſſue, and afterwards for the Heirs of A. 
SS ith a Proviſo, that if A. and B. die, not having Iflue living at the Time of 
the Death of the Survivor, and the Heirs of B. pay 4000 J. to the Heirs of 
A within a Year after the Death of the Survivor not having Iſſue living, 
then the Eſtate in Fee to A. ſhall ceaſe; and the Fee ſhall be to the Heirs 
of B. the Limitation ſhall be good ; for it does not make a Perpetuity. R. 
| Cont. in Chanc. by Lord Chanc. Somers, between Sir Evan Lloyd and Godol- 
lin nd Wiſe again} Sir Richard Carew and Tremain, and the Bill diſ- 


Ln. 1097. (Reported Comyns's Reports 20, Ca. Parl. 137.) 


(4 G. 5.) A Term that attends an Inheritance. 
A Term for Years may be intailed, if it be limited to attend the Inhe- 


195. | | 
So, if a Term be created for a particular Purpoſe, when that Purpoſe is 
anſwered, the Term ſhall be decreed to attend the Inheritance: As, if the 


Term be for raiſing Portions ; when they are raiſed the Term ſhall attend 
he Inheritance. 1 Sal. 154. | 


Vor, II, NM m m 


So, if Land be limited in Truſt for A. for Life, and afterwards for B. 


: : ; miſſed ; but the Diſmiſſion was reverſed upon an Appeal in Parhament, 1 . 


ritance. 1 Vent. 194. Vide Poſt, (4 W. 19, 20, 22.) = 
Tho! it be by ſeveral Deeds, and executed at ſeveral Times. R.' 1 Vent. 


So; 
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: ß 
| So, if a Termor purchaſe the Inheritance, his Term ſhall be attendant 
1 Sal. 154. | 


If a Term be created by a Woman ſeiſed in Fee, for a Proviſion for the 
Children of a firſt Marriage, and afterwards in Truſt for her, her Execy. 
tors or Adminiſtrators, and her Huſband dies without Iflue, and ſhe take, 
a ſecond Huſband ; he ſhall not have the Term, but it ſhall be attengy 
upon the Inheritance. R. 1 Sal. 154. Vide Ante, (2 M. 9.) 

If a Woman recovers Dower, and a Purchaſer with Notice has a Te, 

prior to the Marriage aſſigned to attend the Inheritance, ſhe ſhall not hat 

Relief in Equity. R. and aff. in Parliament, 1 Ver. 357. Ca. Par., by, 
Eg. Abr. 219. . | 

If a Purchaſer of the Inheritance of Ceſtuy que Truſt in Tail, has a Re. 
covery by Ceſtuy que Truſt in Tail, and a prior Term aſſigned for his P.. 

| tection; the Term ſhall be a Security to the Purchafer againſt him in f. 
mainder after the Eſtate-tail. 1 Ch. R. 245. 1 


(4 H.) Power. 
(4 H. 1.) When aided, tho' not purſued. 


(4 H. 1.) IF a Man has a Power to make Leaſes, and he for valuable Conſidera ME 
4 or | makes a Leaſe, but not purſuant to his Power, Chancery will reli T 
Debts. 1 Ch. R. 185. 5 „ Ys 1 
Tie Poi, 80, where a Man having a Power to make a Leaſe in Poſſeſſion, nut 
(3% 1.) a Leaſe to commence at a future Day (which is void by Law) for Payne 
of Debts, for which the Leſſee was engaged with the Leſſor, which ws 


enjoyed by the Leſſee for many Years, and then the Leſſee died without 


other Aſſets, the Leſſor was decreed to make the Leaſe good to a Credit Mette 
of the Leſſee, for Money which came to the Uſe of the Leffor ; tho . 1. 

Loeſſor pleaded, that the Leſſee was alſo indebted to him. R. Ca. Cl. . 48. 
1 Ch. R. 185, EY 1 


So, if a Man has a Power to make a Jointure, but the Execution there 
is deficient in any Circumſtances, it ſhall be aided in Chancery. 2 Ca. Cl. z 
So, if a Man has a Power to make a Leaſe for ten Years, and make i 
for twenty, it ſhall be good in Equity for ten Years, Ca. Ch. 23. 30 
. . 5 
So, if a Man, in any Caſe, has a Power to create an Eſtate, &c, ani 
does it for Payment of Debts, but the Power is not purſued, it ſhall k 
aided in Equity. Per Treby, 3 Ca. Ch. 89. 


(4H. z) So, if a Man for, Proviſion for younger Children (having a Powe t 
— aeg charge Land with 500 J.) gives Inſtructions for a Conveyance of olle 
Chillen; Land to raiſe Portions, and if this was not ſufficient, to raiſe the Refi 
Vide Ante, upon that Land, but dies before the Conveyance made; that Land hall b 
(3 2. 40 charged with the Reſidue, under 500 J. againſt the Heir, tho' the Circuit 

ſtances of the Power were not purſued. R. Ca. Ch. 264. 5 
So, if a Man who has a Power to charge Land, Gc. charges it to *M 
Proviſion of younger Children; tho' the Power be not purſued, it {hall k 

helped in Equity, Per Treby, 3 Ca. Ch. 89, 91, 92. 2 P. V. 490. 
So, if a Termor limits the Term to 'Truſtees for ſuch Perſon as he faul 
nominate, and he names A. to receive the Profits for Payment of Les. 
cies; if his Power does not extend to give an Intereſt to the Executo! d 
Adminiſtrator of A. it ſhall be ſupplied out of his Eſtate, otherwiſe th 
 Lepgatees, &c. upon the Death of A. would be defeated. R. Ca. Ch. / | 
| . | 
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| 6. if a Term to raiſe Portions for younger Sons by way of Uſe be void, 
it ſhall be aided. 3 Ca. Ch. 91. R. Cont. Ca. Ch. 160. g | | 5 . 
80 a Power for the Benefit of younger Children ſhall be aided, tho' the 8 

Settlement was voluntary. Ca. Cb. 263. Cont. Ca. Ch. 160. 

5 Go. if a Power be not purſued, there ſhall be Relicf in Equity, in Be- 1 (4 Lis 94 

5 | half of a Purchaſer. Per Treby, 3 Ca. Ch. 89. 


| ofa Purchaſer. 


Or, in Aid of the Wife upon Marriage Articles. Semb. 2 Ca. Ch. 28, x: 

_ 5% there ſhall be Relief in Equity, when the Power is not purſued by 4 _ 6 

I E Reaſon of any Fraud, or Accident; as, if a Man be prevented from pur- 3 - on | 

WE ſing ſome Circumſtances by Sickneſs, &c. Per Treby, 3 Ca. Ch. 89. Per Reaſon 2 

* TS, | SS 2 5 Fraud, or Ac- 

1 (a H. 5.) When the Execution of a Power ſhall be made by 
n 


So, if a Man covenants to make a Jointure on his Marriage, and has not 
F any Eſtate, which can be ſettled, but only a Power, before the Execution 
Vvhereof he dies; the Settlement ſhall be decreed out of his Power, if the 
Bill be proper. Semb. 2 Ca. Ch, 30, 28. Per Maſter of the Rolls, Earl of 
Cov. Caſe 12, | | | ETD 
= So, if Land be deviſed to an Executor, to ſell for Payment of Portions 
to younger Children, and the Executor dies before Sale; the Heir ſhall be 
ceecreed to ſell. R. upon Demurrer, Ca. Ch. 3 5. Vide Ante, (3 A. 6, 7.) 
_ So, if 4. has a Power to make a Jointure, and by Articles on his Mar- 
iage, and on Payment of a Portion, covenants to make a Settlement of 
Coo /. per Ann. for a Jointure purſuant to his Power, and dies before the 
WS:ttlement made; he in Remainder ſhall be decreed to execute his Power. 


2 I R. 1724. Earl of Coventry's Caſe, Fra. 20, Eg. Ca. 160, Vide Eg. Abr. 


8o, if a Truſtee covenants to execute his Power and does not do it; it 
all be decreed. 2 Ver. 465. - | | 

_ 5o, if a Father, after Marriage, ſettles his Eſtate, Part for a Jointure, and 
be Reſidue upon his Iſſue Male, with a Power to charge 500 J. for younger 
Children, and covenants to do it, but dies before he has charged it; it ſhall 
ee decreed by the Court; for the Covenant amounts to an Execution of the 
—_ ower. Per Lord Somers, Eq. Ca. 167, 0 ns 1 
680, if an Infant having a Power to ſettle a Moiety of his Eſtate for a 
ointure, and upon his Marriage, he and his Mother covenant by Articles 
ſettle 100 J. per Aun. for a Jointure; it ſhall be decreed. Per Cooper, 

E. Ca. 167. 5 V 
80, if B. in Remainder, after the Death of A. without Iſſue, has ſuch a 
oower, and covenants, upon his Marriage to execute it, and A. afterwards 
ies without Iſſue, and B. ſurvives and does not do it. R. Eg. Ca. 167. 


— 


(4 H. 6.) When a defeQive Execution ſhall be aided. 


= So, if an Intent to make Execution of a Power be evident, tho' all Cir- Vd Pf, 
tumſtances are not obſerved, it ſhall be aided; as, if a Man has a Power (1 H. 7.) 
o Charge Land with 500 J. by Deed or Will under his Hand and Seal, and 
e by his Will under his Hand deviſes 500 J. but there is no deal, it ſhall 
aided. R. Ca. Ch. 263. Earl of Cov. Caſe 5, | 


> 


If 
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If a Man has a Power to limit an Eſtate to his Children, by Writ, 
before two Witneſſes, and by Will, executed before two Witneſſes, deviſes 
a Rent to his Children; tho' it is not a good Deviſe for Want of three 
Witneſſes, it ſhall be a good Execution of the Power in Equity, 3 0. 
Ch. 69. 1 2 

"Sg if he has a Power to raiſe Portions by Deed, or Will, executed n 
the Preſence of three Witneſſes, and he does it by a Will, to which the. 
are only two Witneſſes, Eg. Ca. 168. 

So, if he has a Power to make a Jointure by Deed under his Hand an 
Seal, and he by his Will under his Hand and Seal gives the Eſtate to hi 
Wife for Life. R. 2 P. V. 490. 5 

If, having a Power to make a Jointure to the Amount of 1200 J. per 4y, 
he covenants to do it, and afterwards makes a Jointure of Lands ſuppoſe 
to be of that Value, but which are not; it ſhall be ſupplied. R. Eg. (. 

16 8 | | | - | 
bo, if A. has a Power to charge a Term with Portions, and he raiſe , 
new Term for thoſe Portions, which is void in Law; the prior Term ſhul | 
be charged againſt a Purchaſer, tho' the Portions were voluntary. R. ( 
Ch. 290. | 5 

If he has a Power to charge 2000 J. upon Land, and makes a Mortgy: 


for 2000 J. generally; it ſhall be taken as an Execution of the Poya, AY 


Semb. Ca. Ch. 104. 
If a Settlement be with a Power, that, if there be a Daughter, and he 
in Remainder does not pay 2000 J. to the Daughter, at her Age of ſixten 
Years, at one Payment, the Truſtees may diſtrain for the Portion yit 
Damages; the Truſtees ſhall be decreed to fell, tho' no Power of Entry, u 
Sale is given, R. 2 Ver. 2. 


y 4% 


(4 H. 7.) When it ſhall not be aided. 


103 opt: But when the Intent of the Power is not purſued, it ſhall not be aid 

Ir die pin Equity; as, if a Feme Sole makes a Settlement upon herſelf for Lit, 

is not purſued, Remainder over, with Power to make Leaſes for three Lives, while ſhe 

Sole; if ſhe marries, and the Huſband and Wife make a Leaſe for tir: 
Lives, it ſhall not be aided in Equity. R. Ca. Ch. 18, 

I A. has a Power to make a Limitation of Lands to ſuch a Purpoſe iy 
his Will, a Draught of a Will not executed, ſince the Statute of 29 Car. 
3. ſhall not be aided. Per Gilbert, E. of Cov. Caſe, Fra. 5. 

If a Man gives the Reſidue of his Eſtate to his Wife, with Powe ! 
diſpoſe thereof with the Concurrence of his Truſtees ; if ſhe by her Vi 
makes a Diſpoſition without his Truſtees, it ſhall not be decreed. k 
2 Ver. 723. a 9 

If the Power be to diſpoſe by Deed or Will, it muſt be an effectual Nl, 
ſigned by three Witneſſes, &c. R. 1 P. V. 741. 2 P. V. 259. 
Tho' the Deviſe be of an Eſtate to a Charity. 2 P. V. 260. 
Or, of the Truſt, or Equity of Redemption of a Copyhold Eſtate. 21, 


* Vide the * 
Note ibid, W. 261. 


G. 8) So, if Tenant in Tail, with a Power to make a Charge upon Land 
Nor, whereit for 2000 /. by Deed or by his Will, makes a Mortgage for 2000 . U 
—— 2 Leaſe and Releaſe and dies; the Iſſue in Tail, who claims by Mart 
of to exe. Settlement, ſhall not be compelled in Equity to confirm the Mortgage, * 
cute his Pow-to execute ſuch an Eſtate to the Mortgagee, as might have been exec 


er. by his Anceſtor, according to his Power. R. Ca. Ch. 104. 1 Cb. R. 2, 
| j 


F oY 


If a Man, having a Power of Revocation, in a Paſſion breaks the Seal, 
| but afterwards delivers the Deed to the Truſtees to be preſerved to the ſame 
Uſes; it is no Revocation. R. 3 Ca. Ch. 69, 70. | 

80 a Non-execution of his Power ſhall never be aided. 2 P. V. 490. 

_ 5, if the Power be, that A. may raiſe ſo much Money, Ge. and A. 
does nothing towards executing it; the Court will not execute it, tho' it 
cms reaſonable in Aid of Creditors. 2 Ver. 465. 
Nor, if he directs a Deed to be prepared for ſuch Purpoſe, but does 
nothing more, and neither ſigns, or executes it; for his Intention does not 
appear to be compleat, and it was at his Election to raiſe it or not. E. of 


680, if a Power, created by a voluntary Conveyance, be not well pur- (4 H. 9. 
ſued, it ſhall not be aided in Equity; as, if a Man by a voluntary Settle- 33 
ment gives an Eſtate to his Son for Life, with a Power to make an Ap- by a voluntary 
pointment to a younger Son, ſo that it commence after the Death of his 2 
Wie, and be makes an Appointment to commence after the Death of him-oluntarfy. 
ſelf, and Wife. R. upon Demurrer, Ca. Ch. 160. Vid. Poſt 
_ Yct a Power to raiſe Portions for younger Children has been aided in (40. 7. 
—_ Equity, when the Circumſtances were not purſued, tho' the Settlement was 
voluntary. Ca. Ch. 161, 263. Vide Ante, (4 H. 2.) 

do a Power, created by a voluntary Settlement, has been aided, (when 

it was not purſued) againſt a Perſon, who claimed under the ſame Settle- 
ment. Ca. Ch. 263, 4 | e 8 


«> 8 if <0 
8 £ 7 
»; * 7 142 
B 
* 3 


Pz'zerogative. 

Vide Title Prarogative. 

: P:eſentation to a Church. 
Vide Eſgliſe, (H. 1, &c.) 


Pꝛivilege. 
Vide Title Privilege. 


Pꝛocels. 
Vide Ante, (D. 1.) —Vide Title Proceſi. 


1 (4 I. 1.) What ſhall be a Purchaſe. 


3 | F there are Articles for a Purchaſe, the Vendor ſtands ſeiſed in Truſt for y 

1 I the Purchaſer, before a Conveyance executed. Ca. Ch. 20. 2 Þ. W.(629.) 40 2 
And if the Purchaſer deviſes the Land, it ſhall be decreed in Equity. R. * T. 5, Kc.) 
A = © 1 D. Fra. Earl of Cov. 4. 2 Ver. 680, Eg. Ca. 78. * 2 P. 2d Part of 


So, if a Man purchaſes a Copyhold and has a Surrender, but the Vendor 


- f dies before the Admittance of = Surrenderee. Ca. Ch. 39. 3 Ch. R. 4. 
i Vor. II. | Nnn 8o, 


2 Mod. Ca. — a 


2d *. of à Truſtee for B. R. Eg. Ca. 62. * 


2 Mod. Ca. 


Vide Govin, 
(B. 3.) 


of Lands; it ſhall be conſidered as a Purchaſe, and decreed to him y.]! 


Ton, for Money paid, in Fee, in Tail, for Life, or for Years. 


_ chaſer, if the Portion is paid. R. Ca. Ch. 100. 


. Jͤ ĩͤ 
So, if a Man agrees to fell or make a Mortgage for Money; he ſtand 
ſeiſed in Truſt for the Vendee. Ca. Ch. 171. | 
If a Man agrees to pay 800 J. for 4 Houſes in A. which before a Cy. 
veyance are deſtroyed by an Earthquake; Payment ſhall be decreed, þ 
2 Ver. 280. 5 
Tho' A. covenants for B. to pay, and has not Aſſets of B. in his Hang, 
2 Ver. 280. r 
So, if by Marriage Articles, Money is agreed to be veſted in the Purch' Ml 


will be intitled to the Land. R. 2 Yer. 101, R. Eg. Abr. 175. ' 
So, if A. gives a Bond to ſurrender a Copyhold to B. he ſhall be deems 


If A. agrees for a Purchaſe with B. it ſhall be decreed, if B. can mal: 
a Title at the Time of the Decree or the Report, tho' he had not a Title x 
the Time of the Contract. 2 P. V. (630.) | 


(4 I. 2.) Who ſhall be a Purchaſer. 


Every one, who comes to an Eſtate in Land for a valuable Conſider. 
tion bond fide paid, ſhall be a Purchaſer ; as, if Land is ſettled upon a Per. 


Or, in Conſideration of a Marriage to be had. | 
So, if a Leaſe be, rendring full Rent, without Fine; the Leſſee ſhall þ; | 

a Purchaſer, and ſhall avoid a voluntary Settlement. 2 Ver. 327. 
So a Woman, who has an Agreement for a Jointure, ſhall be a Pu. 


So, if the Father covenants to pay it, tho' it does not appear to be paid; 
for Security is Payment. R. Ca. Ch. 99. Vide Ante, (3 Z. z.) 

So, upon an Agreement for a Jointure, the Iſſue of the Marriage, claim- 
ing Lands by ſuch Agreement, ſhall be Purchaſers. R. Ca. Ch. 255. 

So, if a Tenant in Fee agrees with A. and B. to take them Partners fi 
21 Years in Mines, which they are to ſearch for and work, and he to hue 
a Tenth of the Profit; A. and B. having laid out 120 J. in the Search of 
Mine, are in the Nature of Purchaſers, and ſhall avoid a voluntary Settl- 
ment. 2 Ver. 327. 5 N : 

If the Huſband makes a Jointure, and it is agreed, that he ſhall have ti: 
Portion of his Wife, but he dies before any Aſſignment, &c. to him; i 
ſhall be decreed to the Repreſentative of the Huſband ; for he is in the 
Nature of a Purchaſer. Fg. 211, 

So, if Tenant for Life, with Power to make a Jointure, marries and 
dies before the Jointure is compleated ; the Wife ſhall have the Privilege « 
a Purchaſer. Fg. 211. 

But if a Woman, having Land conveyed to her, takes a Huſband, wh 
makes a Jointure, but no Settlement is made or agreed to be made of tis 
Wife's Land; the Huſband ſhall not be relieved, as a Purchaſer of tho 
Lands, ©, . 218; 317. ” | 


(4 I. 3.) When a Purchaſer ſhall be relieved againſt Incun- nh 
brances. __ =—_ 


A Purchaſer bond fide may by an old Mortgage, Statute or Judgme®" 
Sc. protect himſelf againſt a meſne Incumbrance. R. Ca. Ch. 36. Vit 
Ante, (I. 5.)—(4 A. 4, 10.) Ca. Ch. 267. Vide Poſt, (4 1.11.) 
- And if he is a Purchaſer without Notice, he may plead that to a Bill for 
Diſcovery of his Title. Vide Ante, (I. 1.) | aol 


. 


And if he has Deeds in his Hands, which ſhew a Title in another, he 
| need not diſcover them. R. Ca. Ch. 69. 
Tho! obtained by Artifice. 2 Ver. 159. 1 | 
So he need not diſcover where his Land lies, or who is the Tenam, in 

order to have Execution of a Judgment, Statute, Sc. R. 2 Ca. Ch. 47, 48, 
1 80 a Purchaſer ſhall have the Benefit of an old Mortgage, &c. aſſigned 
cpr him, tho' nothing is due upon it. N. 2 Ver. 159. 
ni the Vendor was ſeiſed in Truſt for another; a Purchaſer for a valuable 
== Conſideration, without Notice of the Truſt, ſhall not be ſubject to it. 3 Ca. 
== Ch. 123. Vide Uſes, (D. 2.) * | — 
1 So, if a Truſtee, in Conſideration of a Marriage with his Daughter, 
ESE covcnants to ſtand ſeiſed to the Huſband for his Life, and afterwards to his 
Daughter, not having Notice of the Truſt : Neither the Huſband, nor the 
wife ſall be ſubject to the Truſt. Semb. 2 Rol. 781. I. 15. Se 
If a Man articles for making a Marriage Settlement, and afterwards 
mortgages the Eſtate to B. The Mortgagee without Notice ſhall enjoy 
| againſt a Settlement ſubſequent. Semv. 2 Vent. 343. 
| If a Settlement is for Payment of Debts, where no Debt is expreſled, 
nor Creditor a Party; a Purchaſer without Notice ſhall not be ſubject, nor 
| ſhall a Creditor have Relief againſt him. Ca. Ch. 249. 
If A. purchaſes, having Notice of an Incumbrance, and afterwards ſells 
to B. without Notice; B. ſhall have Relief, but A. ſhall make Satisfaction 
out of his Purchaſe Money. R. 2 Ver. 384. 
| If a Purchaſer of a Term erects new Buildings, he ſhall have Relief 
RS acainſt a dormant Title, of which he had no Notice, pro tanto as he ex- 
pended. R. 2 Lev. 152. . | 

f a Bill is for the Examination of Witneſſes to a Will in ny! "ra 
rei Memoriam; it ſhall not be decreed againſt a Purchaſer without Notice. 
E. Abr. 333. 
RR So, if a Purchaſer gives Security for the Purchaſe Money, and before Pay- 
ment the Land is evicted ; the Purchaſer ſhall be relieved from his Security 
for the Payment. R. 2 Ca. Cb. 19. „ 55 

RS Tho' the Covenant in the Deed of Purchaſe was only againſt all claim- 

og under the Vendor, and the Eviction was by a Title Paramount. R. 
a2 Ca. Ch. 19. | 
So a Purchaſer ſhall be aided againſt him, who, having Notice of his 


7 
© 


gown Title, ſuffers the Purchaſe to proceed, without giving Notice to the 
Purchaſer. R. Eg. Ca. 37. Vide Poſt, (4 W. 28.) 


* 
x 
. 


But if a Purchaſer has Notice of a Truſt, he ſhall be charged with it in 


Equity. R. 2 Ver. 384. Vide Uſes, (D. 2.) 
68, if A. articles for the granting of a Leaſe, and afterwards ſells the 
end to B. for a valuable Conſideration, who has Notice of the Agreement; 
. hall be decreed to grant the Leaſe. R. 2 Rol. 781. 1.10. Lane 60. 
50, if Land is deviſed to be ſold for Payment of Debts; a Purchaſer, 
th Notice that the Debts were before paid, or that the Perſonal Eſtate 
as ſufficient for the Payment, ought to reconvey to the Heir. R. 2 Ca. 
2 VM a b, 116. 1 Ver ; 487. | | 

1 4. has a Debt due to him by Statute from B. and upon a Mortgage 
B. engroſſes the Mortgage Deed, without diſcovering his Statute ; he ſhall 
extend his Statute againſt the Mortgagee. 3 Ca. Cb. 85. 


= 
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cree of Chancery, pays his Money, and then the Life falls; he ſhall not b 


not be affected, tho' he has Notice. 1 Ver. 260. 
Cont, 1 Ver. 487. Vide Ante, (4 I. 4.) 


| Mortgagee, who advances Money upon this Security, ſhall be affected, i 


the Term was Aﬀets, and A. a Party to the Devaſlavit. R. 2 Ver. 610. 


levies a Fine to the Uſe of himſelf in Fee, and afterwards makes a Mot! 


OG WH a NB BE KY: 


If the Deviſee of a College Leaſe, in Truſt for his Son, renews in his on 
Name, and afterwards mortgages to B. who had Notice of the Will, þ 
ſhall take it, ſubje& to the Truſt. 1 Ver. 486. ; 

If the Lord of a Manor leaſes a Tenement to his Daughter for 99 Ye, 
and afterwards ſells the Manor to B. who has Notice, and takes a By 
that the Daughter ſhall ſurrender at her full Age; B. ſhall take, ſubje ij 
the Leaſe, which was an Advancement for the Daughter. 1 Yer, 467, þ 

If, to a Bill, the Defendant pleads, that he is a Purchaſer for a valuabE 
Conſideration ; the Plaintiff may by a new Bill charge, that he was a Pur. 


chaſer with Notice, and require an Anſwer of the Defendant, to that. ( 


„ | + ON | 8 
What ſhall be ſufficient Notice, Vide Ante, (I. 1.—4 C. 2.) 


(4 I. 5.) When a Purchaſer may take in prior Incumbrance, 


So, if a Purchaſer of Lands incumbred takes an Aſſignment of the In. 
cumbrances paid with his Money; it will be well, tho' all the Incun. 


brances are not diſcharged. R. 2 Ca. Ch. 205. 


So, if a Purchaſer of a Reverſion upon an Eſtate for Life, under a De. 


compelled to take his Money back again with Intereſt, 1 Ch. R. 75, 76, 


(4 I. 6.) When he ought to diſcharge prior Incumbrances out | 
N of the Purchaſe Money. „5 


If there is a Truſt for Payment of Debts, generally; a Purchaſer (ll 
Tho' more is fold than is ſufficient to pay the Debts. 1 Ver. 303. Sn 


But, if the 'Truſt is for Payment of Debts mentioned in a Schedule; : ö E 
Purchaſer ought to apply the whole Money paid by him to the Debs, 
otherwiſe he ſhall be affected by the Debts not diſcharged. 1 Ver. zo, 
260, 1. ts N | 
So, if an Act of Parliament enables a Tenant for Life to raiſe Mone) 
for rebuilding and ſtocking a Printing-Office, burnt down by Fire tie 


the Monies advanced are not applied to this particular Purpoſe. R. 2 Ver.. 
So, if a Termor deviſes 2000 J. for his Daughters Portions out of tit 
Profits, and his Executor mortgages to 4. who has Notice of the Devik; 
A. ſhall take, ſubje& to the Deviſe, tho' the Executor had full Power to fl 
the Term. R. in Parliament, 2 Ver. 445. 
So, if an Executor ſells a Term to 4. who has Notice of a Bond De 
due from the Teſtator to B. and pays the Purchaſe Money to the Execull, 


who commits a Devaſtavit; A. ſhall be ſubject to the Demand of B. i 


If a Man ſurrenders a Copyhold to the Uſe of himſelf for Life, and i ” 
terwards to A. (a Relation of his Wife's) in Fee, who is admitted, 1% 
afterwards upon a ſecond Marriage, ſurrenders the fame Copyhold to i Wi 
Uſe of the ſecond Wife and her Children ; ſhe ſhall not be relieved againl 
A. R. Fer. 306. 7 — x 

If Tenant in Tail of Lands by Deviſe, charged with 500 J. to a Chai 


gage, or Sale; a Purchaſer by Fine and Nonclaim ſhall not be ex y 
from paying the 500 J. for the Title of the Vendor has the ſame Co Bi 
2 1 | mencem® i 


CHANCERY. 
wencement with the Charity ; and therefore, all Purchaſers, having Notice 
of the Will, ought to contribute in Proportion. R. 2 Ver. ba. 


(4 1. 7.) Incumbrances are to be diſcharged in Proportion. 


_ 1, upon a Purchaſe, Land is ſettled upon 4. for Life, and afterwards to 
Bi. in Fee; prior Incumbrances ought to be diſcharged in Proportion, Vide 
2 Ante, (2 I.) | 3 | 
—_—_ 5o, if a Settlement is made upon a Wife for Jointure, and afterwards to 
mee Iflues of the Marriage; Incumbrances afterwards diſcovered ſhall be 
divided in Proportion; for the Wife ought not to be excuſed in toto. 
1 Ver. 440. 


1 (4 I. 8.) The Purchaſer of a Reverſion ſhall not controvert 
"2 | the Title of the particular Eſtate. 


lf a Man purchaſes a Reverſion after the Death of B. who claims an 
Eſtate for Life; B. ſhall be eſtabliſhed for his Life in his Poſſeſſion againſt 
che Purchaſer, without an Examination, whether he had a good Title. 
2er. 279. 


(41. 9.) What Eſtates are within the Conſideration of a 
KV | 2 Purchaſe. 


If a Father, or other Anceſtor Lineal, makes a Settlement upon the 
Marriage of his Son, Grandchild, Sc. all Limitations to his Children or 
their Poſterity are within the Conſideration of the Settlement. Per Cowper, 
E. Ca. 132. 555 1 | 


. (4 I. 10.) What not. 
But all Limitations, after Failure of ſuch Iſſue, to Collateral Kindred, 


; E are voluntary, and out of the Conſideration of the Marriage Settlement. 
E. Ca. 132. 2 P. V. 256. dg 


any Intereſt. 2 P. V. 256. 


(4 I. 1 r.) Purchaſer without Notice. 


A Purchaſer, without Notice of a prior Incumbrance, ſhall not be im- 


= pcached, or prejudiced by it in Equity. Eg. Ar. 333. Vide Ante, (41. 3. 
Lide Notice, Ante, (4 C. 1, &c.) f 1 ATR? 


or diſcover his Title, nor loſe any Advantage which he has by Law. 
E. Abr. 333. 

; ; (4 K) Recovery, Common. 

10 | | | a 

7 3 (4 K. 1.) Of what Effect it is in Equity. 

| Y A Common Recovery by a Cſuy que Truſt ſhall have the ſam 
* A upon the Truſt, as it ſhall have by — being ſuffered of 2 
0 jat Law. Ca. Ch. 49. Vide Ante, (3 N. 8.)—Poft, (4 8. 3, 4.) * 


Vor. II. O o o 8 k. 2.) When 


. * 2d Part of 
. Otherwiſe, if the Father and Son, who make the Settlement, have both 2 Mod. Ca. 


r 
(4 K. 2.) When a Defe& of it ſhall be aided. 


If a Common Recovery is ſuffered purſuant to an Agreement with hin 
who had Power to ſuffer a Recovery, it ſhall be aided in Chancery, the N 
was ſuffered by a Tenant for Life, the Agreement being with Tenant j 
Tail, who was dead at the Time of ſuffering the Recovery. R. Ca. Ch., 


Ca. Ch. 49. 


o 


(L) Releaſe. 
(4 L. 1.) When it ſhall be avoided. 


bias be upon a Suggeſtion of a Falſity, or a Suppreſſion of the Truth; a5 


Tho' the Agreement was voluntary, without a valuable Confider ia 1 


(4 L. 1 1 | CCHANCERT will relieve againſt a Releaſe obtained by Fraud; as, if; 3 F 


Fraud. if a Man obtains a Releaſe, upon a Suggeſtion that a Will was revok4 


"as fue, x Fir, ads 
w_ 1. — If a Man releaſes the Arrears of a Legacy (being 100 J.) upon a Ops 
3M. 1, &.) geſtion that he will pay Coſts, if he joins with the other Legatees in a Su, 
1 Fer. 22. N 
"me 4 Man gets a Bond for 200 J. to be delivered up, and a Releaſe of :| 
Demands upon Payment of 20/. where the Obligee was ſuperannuate 
tthod' the Obligor infiſts that he was a Relation, but does not prove any Ma. 
* 2d Part of tion thereof at the Time of Payment. R. Eg. Ca. 119.* ET 
3 If A. pays 200 J. to the Wife Executrix of B. in Satisfaction of 300 2 1 
and the Wie releaſes the 300 J. and the Children of B. for whom th: Wn 
3oo l. were aſſigned in Truſt, do not conſent; A. ſhall pay the other 100 
R. Eg. R. 89. 5 | 


on L. 1 if a Releaſe extends beyond the Intent of the Parties, it ſhall k 
1 avoided in Equity; as, if a Widow, who had a Settlement of an Eſtate fi 
Intent. her Jointure, releaſes all Demands to the Executor of her Huſband, at 
1 * Aale, then the Inheritance of the Huſband is evicted, and he appears to have ji 
8 only a Term for Years; ſhe ſhall not be barred of the Term by this Re 
leaſe. R. Ca. Ch. 47. 5 „ 

If A. releaſes all Demands to B. upon an Award made upon a Submi 
ſion concerning Legacies, or other different Matter; it does not bar hins 

to a Truſt of the Land. R. 2 Ca. Ch. 126. wo 
80 a General Releaſe does not bar, when made upon another Occaſin. i 
So a Releaſe by Will to A. of all Debts, Accounts, and Deman' WR 
againſt him, does not diſcharge A. of a Cheſt of Jewels of the Teſtator, ns 
his Cuſtody. Dub. 2 Ver. 114. oo ]ò y 


(4 U. z.) So, if a Releaſe is clandeſtinely obtained to defeat a prior Agreement, " Wl 
Or obtained ſhall be avoided in Equity; as, if B. agrees by Articles on the Marriage d Bi 
defeat a prior C. to ſettle 100 J. per Ann. after his Death upon C. and his Heirs , " Bu 
Agreement. afterwards B. upon Pretence of a greater Advantage, obtains a Releaſe ron 
C. The Releaſe ſhall be avoided, tho' the Eſtate was to be ſettled in Fe 
and not upon the Iſſue of the Marriage. R. 1 Ver. 241. 1 
„I 24. agrees to ſell an Eſtate to B. which was mortgaged to D. and ate 1 
wards releaſes his Equity of Redemption to D. without a new Confd Bl 

tion, R. Hard. 320. | 


1 


\ 


. 
A fortiori, if he releaſes to D. pending a Bill for a Performance of the 
| Purchaſe. Hard. 320. „ 


(4 L. 4.) When it ſhall not be avoided. 


Jy But a Releaſe ſhall not be avoided, upon Pretence that it was fraudulent, 
Vnere there is a ſubſequent Releaſe to the ſame Intent, which is not prayed 
do be avoided by the Bill. 1 Ver. 86. | 

50, if there be a Bill by A. and B. for an Account of the Profits of an 
office in which they are Joint-tenants, and one releaſes to the Defendant 
E | pendente lite, the Releaſe ſhall not be avoided ; and if A. brings a new Bill 
aegainſt B. and the other Defendant, which ſuggeſts Combination between 
chem, the prior Defendant may plead the Releaſe to the ſecond Bill; for, 
being a Bar in Law, it ſhall not be avoided by a bare Suggeſtion. R. 
Ss rd. 168. OE. 


. 
9 


I n 

e 
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-* 


(4 M) Reſtitution. 


F a Perſon is tortiouſly ouſted of his Office, without Proceſs at Law, 


I docr ſhall account to him for the Profits, till the Title can be tried or de- 
termined by Law. Ch. R. 50. 


| (4 N) Rent. 

(„N. 1.) When recovered in Equity, tho there is no Re- 
. | medy by Law. 

| 1 DEN ix ſhall be recovered in Equity, when there is no Remedy for it at 


WW Sciin. Ca. Ch. 79, 147. 

$ _ So, if Rent was conſtantly paid, till the laſt 12 Years; the Arrears and 
che accruing Rent ſhall be decreed, tho' the Deed by which it was created 
be loſt. R. Ca. Ch. 120. I Ver. 359. ä 


Cg. Cb. 147. 5 
GS, if a Fine for railing of a Rent is defective, it ſhall be aided. 3 Ca. 
65. 92. 5 „ oO. 

_ 5, if 4. grants ſeveral Annuities out of a Term, and then aſſigns the 
erm to B. tho' the Grants are void for Uncertainty in the Habendum, they 
call be decreed againſt all claiming through B. 1 Ch. R. 8. 


baving Notice, who afterwards obtains a Releaſe from the Truſtees, with- 
ont the Conſent of B. Tho' the Term for which the Annuity was granted 
be expired, B. ſhall be aided againſt the Releaſe, and the Land hall be 
charged with all Arrears, tho' the Term be expired. R. Ch. R. 411, 2. 
f 4. ſurrenders a Copyhold to B. in Fee, rendring a Rent of 51. per 
n. to A. and his Heirs, and aſſigns the Rent to D. who is admitted 
bolt; Equity will inforce the Payment of the Rent to D. tho' an Admit- 
[tance is not a proper Title to the Rent. R. 2 Ver. 16. 


ſubſequent Leaſe at the prior Rent; an Aſſignee of the Reverſion ſhall N 
decreed to do it. R. 2 Ver. 447. = | 


Equity will direct that he be reſtored to his Office, and that the Wrong- 


= 1} Law; as, a Rent-ſeck ſhall be decreed, tho' the Grantee never had 


So, if there be no Attornment to the Grant, the Rent ſhall be decreed. f 


So, if A. grants an Annuity in Truſt for B. and afterwards ſells to C. 


If a Leſſor, in Conſideration of an Improvement, covenants to grant a 


So, 
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So, if a Rent is deviſed out of a Rectory to B. for which he cannot 
have any Remedy by Diſtreſs ; a Court of Equity will decree not only th 
Rent in futuro, but all Arrears, tho' there was no Remedy for them 2 
Law. R. Ca. Ch. 79. 2 | 0 

So, if there is a Leaſe for Years, rendring 40 J. per Ann. Rent, and te 
Leſſor ſettles the Land upon B. and his Heirs Male upon his Marriage win 
A. and it is agreed that A. ſhall have the 40 J. per Ann. for Life; it 011 MY 
be decreed, tho' A. has no Remedy by Diſtreſs. R. 1 Ch. R. 5. = 

So, if the Lands, out of which the Rent iſſues, are mixt with oth 
whereby no Diſtreſs can be taken for it. 1 Ch. R. 61, 67. 1 

If a Leaſe of an Incorporeal Thing is aſſigned, and the Aſſignee enjoy, Wl 
he ſhall be decreed to pay the Rent, tho' not bound by Law. R. 2% ii 

23. 
, 35 if there be a Deviſe to A. paying a Rent- charge to B. who dig. 
his Executor ſhall have Relief in Equity for the Arrears, tho' he does ng 

alledge Want of a Diſtreſs. R. per Maſt. of the Rolls, 2 Ver. 386. Sen, 
Cont. per Ld. K. Wright, 2 Ver. 382. 1 1 
So, if the Aſſignee of a Term rendring Rent aſſigns over, the Leu 
ſhall have Remedy againſt him in Equity for the Rent, for ſo long as | WA 
held the Land. R. 1 Ver. 165. l 
So, if the Leſſee aſſigns to B. Equity will oblige him to admit an A. 
tornment. R. 2 Ver. 113. Vide Poſt, (4 N. 4.) 1 
So a Penſion may be recovered in Equity as well as in the Spiritual Cor, 
or in a Writ of Annuity, R. Hard. 230. a 
Tho' payable out of a Vicarage, which has only caſual Profits. ]. 
Hard. 230. % 5 wh 


etz 


(4 N. 2.) Or, the Remedy by Law is not ſufficient. 


So, if the Remedy at Law be not ſufficient; as, if a Man deviſes a Ren 
out of a Rectory, and there is not Glebe ſufficient for a Diſtreſs ; the D- 
viſee ſhall be decreed to be paid out of the whole Rectory. R. Ca. Cb. ) 

So an Executor ſhall be decreed to pay the Arrears due in the Time d 
the Teſtator Terre-tenant. Vide Ante, (3 G. 2.) — 

So, if a Terre-tenant aſſigns his Eſtate to prevent a Diſtreſs for Rei, s 
the Grantee ſhall be aided. 3 Ca. Ch. g1. _ az 

Or permits the Land to lie freſh, or to be depaſtured in the Night on); 
to avoid a Diſtreſs, 2 Ver. 382, 150 


(4 N. z.) When it ſhall not be recovered in Equity. 


But Equity does not extend Relief to the Owner of a Rent, when k 
has a Remedy by Law, tho' it be not ſo beneficial ; as, if Land ſubjet " 
a Rent be under Sequeſtration, the Court will not oblige the Sequeſtras Wl 
to pay it out of the Money received by them. 2 Ver. 713. Vide inſtu- Wil 

So, if Land ſubje& to a Rent be aliened by Parcels to ſeveral Pero nh 
Equity will not allow the Recovery of the Whole againſt one. Eg. Ar. Wn 

The Grantee of a Rent ſhall not have a Remedy in Equity for the N. 

merely for the Want of a Diſtreſs, if the Want of a Diſtreſs be not cauſe Fo 
by Fraud or other Default in the Terre-tenant, R. Ca. Cb. 147. K. 2" 
So, where the Leſſee was ouſted by the Uſurpers and the Eſtate ſold, Wy Y 
¶eſſee was relieved againſt the Leſſor, after the Reſtoration. R. 3 Cb. R. l 
So, if Rent be recoverable by Diſtreſs at Law, the Party ſhall not "i 
Aid in Equity to have Poſſeſſion, or a Receiver appointed. 2 Ver. 013, 1 : 

3 


1 
G3 
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80 Rent ſhall not be decreed in Equity, where it has not been paid for 
ty Years, Ca. Ch. 184. | | TS 
£1 nw Rent ſhail not be decreed to the Executor, where the Leſſor dies on 

me laſt Day of Payment before Sun-ſet. R. Sal. 578. 

= 5% Equity will not charge Land with Payment of Rent to ſuch a Manor, 

1 | R Ray. 221. | | Si 
5, "Peneralty, the Perſon ſhall not be ſubje& to the Rent, where the 
Land only was charged. Ca. Ch. 145, 195. IK | OL 

= 5, if Blackacre and Whiteacre are ſubje& to a Rent, and Blackacre is 
= purchaſed by A. and the Vendor covenants that it ſhall be diſcharged of 

te Rent; it ſhall not be decreed that Whiteacre, afterwards purchaſed by 

another Perſon, ſhall ſtand charged with the Whole; for A. has Remedy 

WF pon the Covenant only. R. Hard. 87. 


>] 


So a Rent ſhall not be decreed againſt the Aſſignee of a Wine-Licence (4 N. 4.) 
eaſe, who purchaſed without Notice of the Rent; for the Rent does not ys og 
run with the Licence, but is due upon the Contract only. R. Hard. 88. |; 

S8o an Afſignee ſhall not be prevented of a Benefit, allowed by Law, 
por the avoiding of a Rent. 2 Ver. 423. ED T's. 

= An Aſſignee ſhall not be relieved againſt a Rent, or Covenants, reco- 
= vcrcd againſt him at Law, tho' he took the Aſſignment by Way of Mort- 

= 2.7, and never was in Poſſeſſion ; for it was his Folly to take an Aſſign— 
ment of the whole Term, and not an Under-Leaſe. R. 2 Ver. 275, 374. EA 
So a Leſſce ſhall not be compelled to ſurrender to the Leſſor, to enable 
bi to renew a College Leaſe, if there be no Agreement for it; tho' the ; 
Leſor offers to grant a Leaſe de novo, to the fame Effect. R. 2 Ver. 383. 
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(4 N. 5.) When apportioned in Equity. 


A Rent may be apportioned by a Decree in Equity, where it ſhall not 7i4e 4nte, 
cc apportioncd at Law. Ca. Ch. 32. | 2 
As, if a Right of Common is evicted; tho' it be not an Eviction of the 
and. (a. Cb. 32. 3 Ch. R. 11. 1 3 
650, if by antient Compoſition between two Abbies, the Lands of one 
re diſcharged of Tithes, by Payment of 26 J. per Ann. and the Lands 
oc into the Hands of divers Patentees; the Compoſition ſhall be appor- 
oioncd. K. n Excheg. Sav. 5. 

a But if, for Non- payment of Rent, the Leaſe is avoided in Law, and an 
aſſignce of Part prays to be relieved, he ought to pay all Arrears, and re- 
ei; for the Rent ſhall not be apportioned. 5 $2 9 

50, if a Common be evicted, but the Land is ſtill equal in Value to the 
Rent; the Rent ſhall not be apportioned. 3 Ch. R. 12. 


(4 N. 6.) When an Extinguiſhment prevented, 


o an Extinguiſhment, or Suſpenſion of a Rent, contrary to the Intent of 
ee Partics, may be prevented in Equity; as, if the Purchaſer of Lands 
eoails with him, who had a Rent excepted out of the Purchaſe, to Join 
RP Fine, in which two or three Acres, out of which the Rent iſſued, are 
ind; there ſhall be Relief in Equity. R. Ca. Ch. 273. 

VB VV bat will be an Extinguiſhment, or a Suſpenſion in Law, Vide Suſpenſion. 
ui What in Equity, Vide Pot, (4 N. 8, 9.) = 

x So, if a Rent-charge be ifluing out of Lands deviſed for Payment of 


ebts, of which Part are ſold for ſuch Intent ; the whole Rent ſhall iſſ 
pt of the Reſidue of the Lands. Ca. Ch. 295. a ee OT ee 


or. II. P p P | So, 


238 , ee 
So, if a Rent is augmented by Benehmen, Equity does not il 
againſt the Encroacher, 1 Ver. 517. 


in 
5 F 
(4 N. 7.) When a Stranger ſhall be aided againſt a Die ki 
for Rent: | : 
IF the Cattle of B. ape into Land adjacent, whereupon the Grantee ꝙ 0) 
2 Rent-charge, out of the ſame Land, which was in Arrear for 20 Yea * 
diſtrains, B. ſhall be aided in Equity. R. Pr. Ch. 8. FI ; 
So, if Cattle are lodged at an Inn, for which Rent is due, with the vi. | 5 © | 
vity of the Leſſor; in Caſe he diſtrains them for Rent in Arrear, the Own: 1 12 
of the Cattle ſhall be aided in Equity. R. Fr. Ch. 7. | 43 18 
(4 N. 8. ) When Rent, or other Charge upon Land ſhall be 4 = 
extinguiſhed, _ Wc. 
If a Rent, or other Charge would be extinguiſhed, or © ſuſpended by 1 ö | uPe 
it ſhall be alſo in Equity; if there be no Fraud, or Covin. Vide Ant 3 
(4 N. 6.) Vide Suſpenſion. 1 wh 
As, if 100 J. be charged by Will upon Land, payable to B. and th the 
Land afterwards deſcends to B. in Fee; the 100 . ſhall be merged. 2. 4 
VV. (604.) 3 ſtar 
So, if 100 J. or other Legacy be ſecured by a Term, and the Reverin {WR : 
deſcends or comes to B. in Fee, or in Tail, to whom it was payable, ad T a 
B. levies a Fine or ſuffers a Recovery, before Aſſignment of the 1004, t | —_ - 
= another, it ſhall be extinct. 2 P. W. (605.) e. 266. Abad : 717. wy 


(4 N. 9. When not. 


But there ſhall be no Merger, if only an Eſtate-tail comes to B. 
So, if an Eſtate in Fee, or for Years be veſted in Truſtees for ſecurin; 
100 /. Legacy, and the Eſtate afterwards comes to B. to whom it is pa- 


able. R. 2 P. V. (604.) 


(4 0. Revocation. 
(4 O. 1.) When good, tho' all Circumſtances are not purſued, 


Vide Ante, HEN a Power of Revocation is good, and when extinguiſhed, 
(4H. 1,&) VW and when purſued, Vide Uſes, (L. 2, &c.) 
If a Man makes a Settlement, with Power of Revocation in the Preſenc! 
of three Witneſſes, and he revokes by a Will ſubſcribed only by two Wit 
neſſes; this ſhall be ſufficient in Chancery, R. 2 Vent. 350, 
80, if a Power of Revocation be reſerved upon Tender of 12 4. in one 
Place, and the 12 d. is tendered and accepted of 1 in another Place. K. 
3 Ca. Ch. 68. | 


(4 0. 2.) In all Caſes, where a Man has a Power of Revocation: and he makes! 
uy ag Revocation, but by the Fraud of any one 1s prevented from purſuing g, a 
Fraud. the Circumſtances in the Power; it ſhall be allowed in Equity. 3 Ca. 


80, 108, 122, 


40. 3.) So, if de be prevented by Accident, or the Act of God ; as, if a Deel 
Or Accident. js directed by the Party to make a Revocation, and ingroſſed, and he dis 
before Execution. 3 Ca. Ch, 69, 93- 1 


e. 239 


If a Man by Sickneſs, or other Accident, be diſabled to make a Tender 
in Perſon, he ſhall be aided, if the Tender is made by another. 3 Ca. Ch. 


39, 109, 126. 


=_ So, if he be prevented by Neceſlity ; as, if a Man has Power to revoke 3 1 ues 
by Decd executed before ſix Witneſſes of whom three are to be Peers, and V. 
he executes his Power in a foreign Kingdom before fix Witneſſes; it ſhall 
be aided, tho' neither of them was a Peer, for it was not in his Power. R. 
W 3 Co. Ch. 68, 90. Eg. Ca. 444 ” 

f there be a Power to revoke with the Aſſent of three Subſidy-Men, it 
mall be aided, if it be done by the Aſſent of three ſubſtantial Men, who 
Ws were of Ability to be aſſeſſed to a Subſidy, if there had been ſuch a Manner 
| of Taxation. 3 Ca. Ch. go. —— 


* 2d Part of 
2 Mod. Ca. 


_ So, if he be prevented by the Default of him, who has a Benefit by the Fl yg 5.) 5 
ettlement to which the Power is annext : As, if A. makes a Settlement dhe Pay. 
upon B. and his Children, with a Power of Revocation, and ſuffers the _ 

SE Dccd to remain in his Cuſtody, and, being inclined to revoke, ſends to B. 
vbo refuſes Delivery of the Deed, by which Means the Circumſtances of 
che Power are miſtaken. 3 Ca. Ch. 67, 84. | 

== 5», if B. does any Thing to prevent the Knowledge of the Circum- 
a {tanccs of his Power. 3 Ca. Ch. 84. 


80 a defective Execution of a Power ſhall be aided in Equity, for the _(4 O. 6.) 


Relief of a Purchaſer, &c. as, if the Power be to revoke upon Tender of guten of a 
12 4. to A. in Neſiminſter, and he tenders, and it is accepted by A. in ano- Power of Re- 
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cher Place. 3 Ca. Ch. 68. Ch. R. 38. | —_— aid- 
== Tho' he be a Purchaſer with Notice. Per Treby, 3 Ca. Ch. 89. IM 

= Or, where the Settlement is for Payment of Debts. 3 Ca. Ch. 89. 

Or, for Proviſion for younger Children. 3 Ca. Ch. 89. 1 


1f the Power be to revoke by Writing under Hand and Seal for a Provi- 

tin for younger Children, and the Party, being fick, gives Inſtructions to 

Counſel under his Hand to be drawn up in Form, which is drawn and 

ingroſſed, but before Execution the Party dies; it will be a good Revoca- 

ion in Equity. 3 Ca. Ch. 69. 

If a Power be given to A. to make a Jointure, and A. by Articles cove- 

grants upon his Marriage to make a Jointure of ſuch Value, and afterwards 

cdirects a Jointure to be made of ſuch Lands to that Value, and after the 

BS P<cd is drawn, dies before Execution; it ſhall be decreed in Equity. Eq. 

(. 20. 3 3 » 24 Part of 
If there be a Power of Revocation, and a ſubſequent Settlement is made 2 Mod. Ca. 

"ith all the Circumſtances required; it ſhall be a Revocation, tho” there is 

* 8 to the Power. R. F,g. 218. Vide Poiar. Vide Ante, (4H. 

„ &c. 


(4 O. 7.) When not good. 


But a voluntary Settlement by him, who has a Power of Revocation (4 ©. 7.) 


30 Mall never be aided in Equity, if it be not made purſuant to all the Circum- = Aid of e 
cc of the Power. R. 3 Ca. Cb. 107. * 


. And therefor e, if there be a voluntary Settlement with a Power to revoke % Ante, © 
Writing with fix Witneſſes; a Will, by which the fame Eſtate is de- ws > —. 
400 okꝗhers, executed in the Preſence of three Witneſſes, 43. 8.2% 


* 2 f | ſhall not be H. g. 
cation. K. inter Bath and Montague, 3 Ca. Ch. 86, 93, 107, 1235 2 4 H. 9.) 


Tho' 
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* 2d Part of 
2 Mod. Ca. 


or Memory of the Teſtator. 3 Ca. Ch. 64, 86. | 


Sheriff to take Surety for the Appearance of the Party. F. N. B. 236. 4. 


him. F. N. B. 236. B. 240. A. 


"237. F | 


CHANG EL Y 


Tho' the prior Settlement does not appear to have been in the Cuſtogy 


Tho' the prior Settlement was for Confirmation of a prior Will, which z c 
revocable in its Nature. R. 3 Ca. Ch. 64, 86, 99. FI 
So, if the Power be to revoke upon Tender of a Guinea, and the Pan « 
executes a Deed to other Uſes, without any Tender; it ſhall not be aided m ( 
Equity. Adm. 3 Ca. Ch. 70, 108. R. If the Intent to revoke is W- e 
proved. 2 Ver. 69. FT — F- 
If a Wife has Power to revoke in Favour of her Huſhand, and ſhe feng, ; "i 
ſeveral Letters to Counſel, to make a Deed of Revocation, but nothing; 1 
done, it ſhall not be aided. R. Eg. Ca. 15, * _ De 
(4 O. 8.) Who may make a Revocation. 0 
The Revocation ought to be made by thoſe, who have Ability to nab: 1 
%% Z ĩͤ ona 0 VN. 
If two Huſbands and their Wives make a Conveyance, with Power 9 ( 
revoke with the Conſent of their Wives, to wit, , they or either of them |, 230 
living then to revoke, if one of the Wives dies, the Huſband ſurviving an 
the other Wife may revoke. R. 2 Rol. 178. | Caf 
| ] 
 - 1 
. (8.4 P.) Satisfaction. wit 
IF a Covenant, Bond, &c. be ſatisfied, tho' not cancelled, Equity wil 
relieve the Covenantor, Obligor, &c. Vide Ante, (2 X. 3, &c.) 
Tho' fatisfied by Matter collateral. Vide Ante, (2 X. 5. 
Statute. 
Vide Statute-Staple, (D. 2, &c.) 
tac 
(4 Q Superſedeas, 79 
ma 
When granted by Chancery. ou! 


IN Vacation, a Syperſedeas may be ſued in Chancery to Proceſs out d 
another Court; as, to a Capias or Exigent out of C. B. directed to the 


Or, if he finds Surety in Chancery, there ſhall be a Super ſedeas to the 
Sheriff to ſet him at large, if he has taken him; if he has not taken him, 
to arreſt him. F. N. B. 236. A. 237. A. . 

So, upon an Audita Querela upon a Statute Merchant, Gc. which 5 
forged, Sc. there ſhall be a Super ſedeas to the Sheriff, that, upon Suret) 
to appear and to pay the Debt if he be condemned, he do not mol. 

So, it ſhall be granted to diſcharge one out of Execution, where the 
Execution is ſued by an Executor, upon a Judgment by his Teſtator, with- 
out a Scire Facias. R. 1 Ch. R. go. 55 

Or, to prevent Execution, where the Party has ſued an Attaint. F. N.. 


Or a Writ of Error, or an Appeal. F. N. B. 2 39. B. E. 


1 | | So, 
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_ 5, if a Man be taken upon the Statutes of Proviſors, for ſuing a Citation | 
of Appeal to Rome. F. N. B. 236. C. _ | 
_ 0, upon the Statute of Labourers, for retaining the Servant of another. 
, | 
"7 | F. N. B. 230. D. . . . | | 
_ 0r, if a Servant be ſued for departing without Licence. F. N. B. 236. E. 
= 1 Or, an Action be brought againſt Sureties. F. IN, B: 237. B. 
 0Or, in any Perſonal Action. F. N. B. 237. D. | 
60590, if Surety be found in Chancery, a Superſedeas goes to Proceſs upon an 
 1ndictment before juitices of the Peace. F. N. B. 237. C. 
_ <0 it goes to a Capias fro Fine; if the Plaintiff ſues an Elegit, or the 
= D-f:ndant ſues an Attaint. F. N. B. 238. A. C. | 
_ 1; en Appeal of Rape. F. N. B. 238. D. 
RR Upon an Attachment, Sz)pplicavit of the Peace, &c. out of Chancery, 
N. B. 238. E. Vide Poſt, (4 R.) N | 5 
if in Interior Court entertain a Suit where it has not Juriſdiction. F. 
A Or, if an Eccleſiaſtical Court proceeds after a Prohibition. F. N. B. 
_— B. : | 
1 But a Superſedeas ſhall not be allowed in Chancery upon an Exigent after a 
 Crpias ad ſatigfaciendum. F. N. B. 237. A. B. | 
| Nor ſhall it be allowed to a Prohibition to an Inferior Court, for that it 
= was granted after Plea there, (tho' in ſuch Caſe it ought not to be granted,) 
RS without an Afidavit that the Cauſe ariſes within the Juriſdiction. 1 Yer, 30 1. 
; 1 N Surety of the Peace or good Behaviour demanded, the Chancery or by ae, | 
= 1 B. R. will award a Supplicavit to the Sheriff, or Juſtices of the Peace, 13. | 


or both, or to one Juſtice of the Peace, commanding him to take of ſuch 
a a one Surety for the Peace, &c. F. N. B. 79. G. 
And upon that he ſhall have an Alias and Pluries, and afterwards an At- 
tachment againſt the Sheriff, if there be any Default in him. F. N. B. 
79.6. 


But, before a Supplicavit granted, the Party, wlio demands it, muſt 


make an Aſfiduvit before a Maſter in Chancery, that he does not pray it 
out of Malice. F. N. B. 79. H. „ 

And upon ſuch Aſidavit, the Maſter will make his Warrant, upon which 
one of the Cicrks of the Office may immediately have a Supplicavit. 


_ Or, upon Information to the Court of ill Behaviour, the Court will grant 
a Sypplicavit. 2 Vent. 34 5. 
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as.) Tenant in Tail. 
F | (4 8. 1.) When his Eſtate is bound by his Agreement. 


be bound by his Agreement. R. 22 Car. 2. Ca. Ch. 171, 

So, if the Ifſue in Tail accepts of the Recompence agreed to be paid to 
his Father for ſuch Settlement, he ſhall be bound by it; for that makes it 
bis own Agreement. R. Ca. Ch. 172. 

So, if Tenant in Tail covenants, upon valuable Conſideration, to levy a 
Fine, and is decreed ſo to do, but dies before the Fine is levied the Iſſue 
in Tail ſhall be bound by it. Per Lord Chanc. 28 Car. 2. Ca. Ch. 294. 


Vor. II. Q q q 1 So, 


3 I | = OE e | * 
1 I Tenant in Tail agrees to make a Settlement of Lands intailed, he ſhall 


eu, fe bid. Ae e le $ ante 
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2 Ver. 306. R. Eg. Abr. 265, 6. K 1 
So, if Tenant in Tail, with Power to make a Jointure, by Articles he.. 


does not bar the Remainder. Eg. Ar. 256, 


Vide Ants, 
(2 T. 8.— 
3 N. 2.— 
4 O. 6.) 


(4 8. 4.) 
How his E- 
ſtate ſhall be 


barred. 


nad Part of 
2 Mod. Ca. 


VE 
80, if Tenant for Life, with Power to make a Jointure to the Value of 
1000 J. per Ann. ſettles Lands, which are only 600 J. and covenants 9 
make it up 1000 J. his Son, being Tenant in Tail in Remainder, ſhall be 
decreed to make the Jointure up 1000 /. per Ann. R. 2 Ver. 379. | 
But, generally, the Iflue in Tail is not bound by the Agreement of his 
Father, to make a Conveyance of the Eſtate intailed. R. Ca. Ch. 172, ) 
Ca. Ch. 236. Fra. E. of Cov. 4, 5, 13. wy x 
Nor by his Covenant to ſuffer a Recovery, where the Tenant in Tl 
was decreed to do it, and died in Execution for not performing the Decte: 


fore Marriage agrees to ſettle a Jointure upon the Wife, without ſaying, d 


what Lands in particular, and dies before the Jointure made, without Ife; 


the Jointure ſhall not be decreed againſt the Wife of him in Remainde 
who had ſettled the ſame Lands upon his Wife for her Jointure after No. 
tice. I Ver. 406, 7. SW | 


So, where a Father ſettled Lands for Jointure of a ſecond Wife by Let 


and Releaſe, and covenanted for further Aſſurance, and a Fine was take 
of the Father, but he died before the Fine was perfected; the Maſter of the 


Rolls would not decree, that the Heir by the firſt Marriage, who claimed a | 


by Virtue of an Intail, ſhould perfect the Fine. 2 Ver. 3. 
So, if Land be ſettled, or deviſed to Truſtees in Truſt for A. for li 
Life, afterwards to B. in Tail, &c. a Recovery by B. without the Truſt, 


(4 S. 2.) When his defective Conveyance ſhall be aided. 


If Tenant in Tail makes a defective Conveyance, it ſhall be ſupplied i 
Chancery ; as, if upon Marriage he makes a Settlement by Feoffment, and 
afterwards levies a Fine, and deviſes to his Younger Son ; the Elder Son « 
the Marriage ſhall be aided againſt the Younger. Semb. Ca. Ch. 240. 
If he makes a Deviſe to Charitable Uſes, it will be good. Ray. 249. 
Vide Uſes, (N. 11, &c.) 5 
If Tenant in Tail of an Equity of Redemption deviſes for Payment af 
Debts, it will be good. 1 Ver. 414. 3 „ 
So, if a Copyholder in Tail purchaſes the Freehold of his Copyhold, b 
him and his Heirs, and afterwards for Money ſells to A. and his Heirs, aud 
conveys to him by a Conveyance. at Common Law; A. ſhall be aided 
againſt the Iſſue in Tail; for it being ſevered from the Manor, there can be 
no Recovery there. Semb, 2 Ca. Ch, 174. 


(4 8. 3.) Ceftuy gue Truft in Tail. 
A Truſt is a Creature of Chancery, and cannot be intailed within the d. 
MV. 2.13. De Donis Cond. 2 Ca. Ch. 64. 


And therefore, an Eſtate to Truſtees in Truſt for another in Tail is nd 
favoured. 2 Ca. Ch. 30. E | 


If Ceftuy que Truft in Tail ſuffers a Common Recovery, this bars ti 
Remainders over, tho' there was no legal Tenant to the Precipe ; i * 
Conveyance by Ceſtuy que Truſt ſhall have the ſame Operation upon th 
Truſt, as his Conveyance at Common Law, if the Truſt had been executed. 
R. 2 Ca. Ch. 64, 78. Dub. Ca. Ch. 68, 213. R. 1 Ver. 13, 440. R. wher 
it was upon a Conſideration, Ca. Ch. 49. 2 Ver. 132, Eg. Ca. 144 
Eg. Abr. 255, 258. | „„ 95 
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80, if Tenant in Tail in Equity levies a Fine, it ſhall be a Bar to his 
| Eſtate, as a Fine at Law, if his Eſtate was executed. Ca. Cb. 49, 213. 
ift he levies a Fine, and five Years paſs after his Death without Iſſue, it - 
A | ſhall be a Bar to him in Remainder. 1 Ver. 226. Eq. Ca. 144. £9. 11 
br. 256. | PS 
WP _ . or Bargain and Sale bars the Iſſue in Tail. Dic. 
2 Ca. Ch. 64. 1 Ver. 440. 2 Ver. 133, Cont. per Cowper, 2 Ver. 552. 
nit the Truſtees join in a Feoffment, which will not be a Breach of 
= Truſt, R. 2 Yer. 345. | 5 | 
So a Dcviſe by Ce/tuy que Truft in Tail, in Truſt for a good Uſe, bars the 
WE 1ntail. Pr. Ch. 228. 8 
S658 his Agreement, upon Marriage, to make a Settlement binds the Iſſue. 
7 3 | Semb. Ca. Ch. 236. Fra. E. of Cov. 5. 1 
=_ So, if a voluntary Agreement be made with a Son Tenant for Life, to 
make him Tenant in Tail, and then the Father dies, and Tenant for Life 
= ſuffers a Recovery; it ſhall be aided in Equity. R. Ca. Ch.. 4.9. 
_ So, if A. upon his Marriage covenants to ſurrender a Copyhold Eſtate to 
= thc Uſe of him and his Wife, and the Heirs Male of their Bodies, and af- 
= tcrwards to the Uſe of the Heirs Female of their Bodies, and afterwards dies 
before a Surrender, having a Son and a Daughter; a Surrender by the Son 
bars the Intail to the Daughter, where a Cuſtom to bar by Recovery does 
'Þ not appear, and then a Surrender is ſufficient, R. 2 Fer. 704. : 
SS So, if a Surrender be refuſed by the Lord of the Manor, a Deviſe with- 
cout a Surrender ſhall be a Bar to the Truſt in Tail. R. 2 Ver. 585. | 
But, if an Eſtate be in Truſt for A. for Life, and afterwards in Truſt 
por B. in Tail, Remainder over; a Recovery by B. is not a Bar; for it 
SE would not be a Bar, if the Eſtate had been executed. D. 2 Ca. Cb. 64. 
L 1 £9. Abr. 256. 1 7 | 
. 80, if a Fine be decreed for a particular Purpoſe, it does not operate in 
RS Equity to another Intent. R. Ca. Ch. 49. 2 Ver. 56. 
RS So, if a Father covenants to levy a Fine to the Uſe of himſelf in Tail 
Male, and afterwards to the Uſe of the Heirs Female by the Wife, whom 
be intends to marry, and dies before a Fine levied, having a Son and a 
Daughter by his Wife, and the Son covenants to levy a Fine for Payment 
of Dcbts ; the Daughter ſhall not be barred of the Equity of the Eſtate- 
ail by. the Covenant of the Son, without a Fine levied by him. R. per 
Cooper, 2 Ver. 704. . | 
RS >5o, if Tenant in Tail, for a valuable Conſideration, covenants to ſuffer a 
Common Recovery, and dies in Execution for Non-performance of a De- 
cree to do it; the Iſſue in Tail ſhall not be bound to do it. 1 Ver. 306, : 
_ A Decrce againſt a Tenant in Tail to forecloſe his Equity of Redemption, 
binds the Iſſue in Tail; for it being a Right only in Equity, may be there 
extinguiſhed. Ca. Ch. 220. Vide Ante, (V. 2.) . 
If Tenant in Tail covenants, that he will not dock the Intail, but after- 
—_ wards ſuffers a Recovery; a ſpecifick Performance of the Covenant ſhall not 
Pp tbe decreed, but the Party ſhall be left to Law for Damages. R. 2 Ver. 635. 
Fa Copyhold be ſurrendred to A. provided, that if B. pays him 20 J. 85 =, 


1 fer Annum without Deduction, A. ſhall re-ſurrender ; B. ſhall not de- 
duct Taxes, Dub. 2 Ver. 306. PAN 


(4 V.) Trial 
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File Ante, 
(X). 


. g.. 74. e, 


3 AA . y: 45. 2 . 


A 


and Confidence in the Perſon. Hard. 469, 438. 


PC LANCER Y, 


(A V.) Trial by Common Law. 


When it ſhall be directed. 


(CHANCERT will direct a new Trial, after a Verdict, when it cou 

not be by the Rule of Law: As, after a Verdict for an Avowant in 
Replevin, which is concluſive,) upon the Seiſin of the Grantor of a Rey. 
charge, the Court will direct 1 1 R. upon an original 1 
2 Vent. 351, 2. 

If Evidence was concealed at a forme Trial, Ch. R. 41. 2 

If a Verdict, upon a Non non eft Faftum, is obtained by Surprize, wh 
the Witneſſes are dead. 2 Ver. 240, : 

Or a Diſcovery is afterwards made of an Alteration in a Regiſter, 2 
2 Ver. 285. 

So, where a Queſtion remains at Law, it ſhall be ſent to a Trial: 45 
where a Setilement is by Way of Uſe, and not a 'T ruſt, and a Queſtin 
ariſes, whether the Condition be broken, without Notice. 2 Ca. Ch. 100. 
So, where D. has Deeds in his Cuſtody, and will not reſtore them. (4, 
K. 41, 44. | 

And D. ſhall be obliged to > produce ſuch Deeds. Ch. R. 42. 

If former Trials upon the ſame Iſſue have me contrary Way. 2 Ju. 
378, 419. 

750 a Court of Equity may dire& the Trial, in what County it pleaſs, 
R. 2 Lev. 33. 1 

If a Trial be directed, the Parties muſt admit all that by the Decree i; 
directed to be admitted, otherwiſe they may be committed. Ca. Ch. 267. 

But after a Trial at Law, no Cauſe ſhall be allowed for a new Tric, 
which would not be ſufficient for a Bill of Review ; as, Negied of bai 
his Witneſſes. R. Ca. Ch. 4 

Want of Evidence Les at the Time. R. Ca. Ch. 43. 

That the Defendant himſelf knew of a Matter written by him in a Let 
before the Trial, which if it had been proved, the Verdict N to hae 
been for Plaintiff. R. Ca. Ch. 6 4. 

That the Trial was not in an indifferent County. 2 Ver. 427; 

So, if a Trial be upon a Point directed by the Court, which was tt 
directly! in Iſſue, there ſhall not be a new Trial for that Cat. 2 Ca. Ch. I.. 

Or, ifa Trial was, whether a Conveyance was fraudulent againſt 4. vid 
claimed by Articles, and by Order was to be admitted a Purchaſer ; tuo 
Settlement purſuant to the Articles was not ordered to be admitted, withot 
which .4. could not be a Purchaſer by Law. Ca. Ch. 217. 


(4W.) Truſt. 
(4 W. 1.) The Nature of it. 


ANCERY only will compel the Performance of a T ul. 4 
A Truſt is a meer Confidence, collateral to the Land, and diſtin 


To which there are two Incidents inſeparable ; vi. Privity in Etttt, 


An Uſe at Common Law was a Truſt, and executed only by the Cu 
cery. 9 


3 
% now, all Uſes, which are not executed by the St. 27 H. 8. 10. 
A Truſt may be aſſigned or transferred by Grant, &c. 
There ſhall be poſſeſſio Fratris of a Truſt. Hard. 488, 491. 
* Ceſluy que Truſt ſhall be impanelled upon a Jury. 5 
S8o a Truſt ſhall be forfeited. V. ide Forfeiture, (B. 1, 2.) Utlogary, 
a | (D. 2. | | | 


7 7 
1 


F (4 W. 2.) Truſt of Land; What ſhall be. 


it a Man articles with another for the Sale of Land, the Vendor ſtands (4 _ 2.) 
= #iſcd in Truſt for the Purchaſer. Vide Ante, (4 I. 1.) 888 
So a Deviſe to A. to be given to his Children as he ſball think convenient, 
lh truſting to his Honour and Diſcretion to give what will be neceſſary 
r them, ſhall be a Truſt for his Children, Mod. Ca. 111. 
_ So, if the Deviſe be 70 diſpoſe and employ upon himſelf and his Son, it 
dall be a Truſt to diſpoſe to his Son, and not to a Stranger. Per 2 J. 
N.. 57. Dal. 58. | 

= Or, To diſpoſe cf at his Pleaſure, and give to one of his Sons. R. Jon. 
1 | 137. Lat. 9, 39. | ; | 3 - 

== If a Man deviſe to his Executor, during the Minority of his Heir, for 
1 Payment of Portions and Legacies, and to be accountable to the Heir- for 
the Surplus; it ſhall be a Truſt as to the Surplus for the Heir, 1 Ch. R. 
251. | | 
1 « if Land be deviſed to the Heir, on Condition to be fold ; tho” the 
Condition be void, yet it ſhall be a Truſt in the Heir to ſell. Ca. Ch. 177. 
lf a Deviſe be to A. and B. in Truſt for a Feme Covert, and her Heirs, 
and that A. and B. diſpoſe of the Rents and alſo of the Inheritance, as ſhe 
SS ſhall appoint ; this ſhall be a Truſt, and not an Uſe executed by the St. 
27 H. 8. 10. I Ver. 415. | 
If A. purchaſes a Copyhold for himſelf, his Wife, and Daughter; it ſhall 
bea Truſt for them, and the Huſband cannot ſurrender. R. Pr. Ch. 1. 
_—_ So, if a Conveyance be void, being upon a Truſt, it ſhall be ſupported 
ia Equity: As, if Tenant pur auter Vie, conveys to A. and B. and their 
Heirs, Habend. for Years, upon Truſt for Payment of Debts. Ca. Ch. 249. 
lf a Bargain and Sale be to A. and his Heirs to the Uſe of B. Gc. tho 
chere cannot be an Uſe upon an Uſe, yet it ſhall be 2 Truſt for B. Dub. 
(Ca. Ch. 115. 8 
If A. deviſes Tithes to all, who ſerve the Cure in the Pariſh ; it ſhall be | 
a Truſt for them. 2 Vent. 349. 5 | f 
_ Truſt in Tail how barred, Vide Ante, (4 S. 4.) Te WES 1 


: 
r 
N 


N 
N 
3 


— 


680, if a Teſtator deviſes to 4. who confeſſes that the Teſtator ſaid, that (4. W. 3.) 
” be might do ſo and ſo to his Heir, and explains, that by thoſe Words the 8 
e ſtator intended, that he ſhould pay him 40 J. if he behaved well ; it ſhall 
bea Truſt to pay it. R. 2 Ver. 55g, | 
So, if a Mortgage be aſſigned to A. without any Truſt declared, and A. 
onfeſſes that the Truſt was for B. it ſhall be in Truſt for him, and not 
eſult to A. 2 Ver. 204, | 
lf Money be delivered to A. and at the Time the Deliverer ſays, I give 
5 to be 2 Father to my Child, paying her the Intereft during ber Life, 
1 after to ber Children, and if fhe have none, the Princi pal and Intereſt 
hour Wife; and after the Death of the Donor, A. makes a Writing de- 
glaring the Truſt to the ſame Effect; it ſhall be a good Declaration of the 
ruſt ſince the St. 29 Car. 2. 3. R. in the Exch, Mich. 6 Geo. 2. 


VOL, II, | R rr 80, 


C. and then A. agrees to indemnify him, and afterwards B. deviſes th, 


during his Life; it ſhall be a Truſt for the Father. R. Hard. 126, 


by his Father. R. 2 Ca. Ch. 232, 


Ca. 67. I Ver. 2706, 484. 


be manifeſted by ſome Writing ſigned by the Party enabled to declare ſuch 


and B. by Letter to C. mentions the Truſts; it ſhall be a ſufficient Declars 
tion. N. 2 Fer. 107. 9 | 


CHANCERY, 
So, if A. articles for a Purchaſe and to pay the Purchaſe Money, hy 


the Conveyance is made to B. who borrows and pays the Purchaſe Mone 
and gives a Mortgage for it, but afterwards the Mortgage is diſchargeq by 


Land for Payment of Debts ; it ſhall be a Truſt for A. tho' the Credits; 
of B. are thereby defeated, and there was no expreſs Declaration of the 
Truſt for 4. R. 2 Ver. 167. : EE 

If a Rent-charge or Annuity is granted out of the Eſtate of B. to A. 0 
be paid in the firſt Place, and A. never demands it for forty Years; it ſhy] 
be preſumed to be in Truſt for B. 2 Ch. R. 220. 


If a Debtor to the King purchaſes in. the Name of his Son, and enjoys 
So, if a Man purchaſes Land in the Name of another, the other ſhall be 

a Truſtee for the Purchaſer. | 1 
And that, ſince the Sr. 29 Car. 2. 3. R. 2 Vent. 361. R. in Sa. 

Mich. 4 Ann. inter Freeman and Allen. Semb. 1 Ver. 366, 7. = 
Tho' the Purchaſe be in the Name of his Son, if he was before advancey ẽm 


So, if Money is lent by A. and a Bond taken in the Name of his $ 
an Infant, to whom A. deviſed a Moiety of his Eſtate ; the Bond ſhall be 
taken as his Perſonal Eſtate. 1 Ch. R. 86. 8 = 
If the Truſtee of a College Leaſe renews the Term in his own Name, 
this ſhall be for the Benefit of the Ceftuy que Truſt, Ca. Ch. 191. Mi, Wi 


So, if an Executor in Truſt renews a Leaſe with his own Money, i 
ſhall be for the Benefit of the Cefiuy que Truft, ſubject to the Payment d 
the Fine and Charges upon the Renewal. Ca. Ch. 191. 1 8 
If A. takes a Mortgage in the Name of B. and by Parol ſays, that l. 
zntends B. ſhall have it; if it be not paid in his Life, but afterwards by hy 
Will he deviſes another Eſtate to B. and the Reſidue of his Eſtate to hi 
Executor, the Mortgage ſhall be in Truſt for the Executor. R. 1 Ch. R 
216. | 


But by the S. 29 Car. 2. 3. All Declarations, or Creations of Truſt ſhall 


Truſt, or by his Will, or elfe ſhall be void; provided, where a Convej- 
ance ſhall be made of Land, by which a Truſt may ariſe or reſult by Im. 
plication, or Conſtruction of Law, or be transferred, or extinguiſhed by AG, 
or Operation of Law, ſuch Truſt ſhall be of like Effect as if the faid AC 
had not been made. 7 ; | 
And by the Sz. 4 Ann. 16. A Declaration of Uſes by Deed, after a Fine d 
Recovery, ſhall be as good as if this Act had not been made. 23. q 
And therefore, a Leaſe for Years to A. ſhall not be averred to be in Tri mai. 
for him and B. Semb. 1 Ver. 108. 1 en 
Yet, if a Son prevails on his Mother, made Executrix by the Will of h Wl 
Father, to get a new Will executed and himſelf to be made Executor, and 
he acts for his Mother; it ſhall be a Truſt for the Mother, tho' there be 1 

Writing. R. 1 Ver. 296. g . 
If A. deviſes to B. and C. 1 500 J. upon ſecret Truſts to them declared, 


If a Man deviſes to his Nephew, and afterwards purchaſes Land, and 
ſays to his Heir, that he will have his Nephew take it; tho' he has not de⸗ 
clared it by Writing, and the Heir permits it for eleven Years, it ſhall be 
good Execution of the Truſt, R. Eg. R. 11, . 


Wit 


CHA * CE R V. 


What ſhall be a Truſt for Payment of Debts, or Legacies, Vide Ate, 
| Poſt, (4 W. 14.) 
(3 3 2 a Charge upon Land, „ ts Appointment, Ante, (2 F. I.) 
What, for Charitable Uſes, Vide Ante, (2 N. 1, &c.) 
What ſhall be a Truſt for a Wife, Vide Ante, (2 M. 9, 10.) 


(4 W. 4.) What not. 


But if a Father ſells his antient Eſtate, which would have deſcended to 
| his Son, and with the Money purchaſes other Land, and the Conveyance is 
| made to him and his eldeſt Son, and their Heirs, without any Truſt ex- 

preſſed; this ſhall not be conſtrued to be a Truſt for the Father, but an 
== Advancement for the Son, who ſhall hold by Survivorſhip againſt the De- 
viſee of the Father. R. 15 Car. 2. Ca. Ch. 28. 

So, if a Father purchaſes in the Name of his Son and Heir apparent 
(who has no other Eſtate) and afterwards manages the Land as his own, 
and ſonictimes it is ſaid to be the Land of the Father, ſometimes of the 
Gon, but the Son deviſes it to the Father, who proves the Will; this is not 
2 . Truſt but an Advancement to the Son. R. Ca. Ch. 296. 3 C5 N. 9. 
S8o, if he purchaſes in the Name of his Son, not advanced, and afterwards 

W takes the Profits, and makes Leaſes, without any Truſt expreſſed, before or 
(at the Time of the Purchaſe. 2 Ca. Ch. 231. 

= So, if the Father, Lord of a Manor, grants a Copyhold to his Son, tho? - 
che Father afterwards takes the Profits, always with the Conſent of the Son, 
W it ſhall not be a Truſt for the Father. R. Ca. Ch. 261. 1 Ver. 467. 
| Or, purchaſes a Copyhold in the Name of his Son, who is admitted, 
R. Ca. Ch. 310. R. 2 Ver. 19. 
= So, if a Father purchaſes in the Name of his Son 204 Heir, without 
Wdcclaring a Truſt before or at the Time of the Purchaſe, tho' afterwards 
be declares a Truſt for himſelf, 2 Ca. Ch. 231, 
_ Tho' he takes a Declaration of Truſt from the Son, when tick, if the 
on afterwards continues the Poſſeſſion ; for the Declaration was a Fraud. 
ER. 2 Ver. 436. 
_—_ 5$o, if the Grandfather, after the Death of the Father, takes a Bond in 
e Name of his Grandſon, an Infant; it ſhall not be a Truſt for the 
Grandfather, but a Proviſion for the Grandſon ; for he was then under the 
immediate Care of the Grandfather. 2 Ca. Ch. 26. 
_ So, if he makes a Leaſe to the Grandſon. 2 Ca. Ch. 26. | 
S8o, if a Father by Leaſe and Releaſe ſettles an Eſtate to the Uſe of him- 
eelf for Life, then to his Wife for Life, then to his Son in Fee; the Re- 
ander to the Son ſhall not be a Truſt for the Father, tho” the Father 
on the fame Day deviſed the Eſtate by his Will, ſubje&t to the Payment 
pf his Debts. R. 2 Ver. 28. 
| It A. purchaſes a Copyhold, and takes a Surrender to himſelf, his 
ife, and Daughter, and afterwards mortgages ; the Mortgagee (hall have 
ho Relief againſt the Wife, or Daughter; for the Wife on with her 
Fuſband a Moiety by Intireties, and the Daughter the other Moiety. R. 
p Ver. 120. 

So, if A. takes a Copyhold to himſelf, his Wife and B. ſucceſſive ; B. 
y [hall not be a Truſtee for A. without a Cuſtom that A. ſhall diſpoſe of it. 
K. 2 Ver, 252, 264. 
S If a Is Wes, be to an Uſe, it ſhall not 1 averred to be upon a ſecret 
Truſt, if the Truſt be not expreſſed. R. 4 Inſt. 86. 


If 
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| If a Settlement be in Confirmation of a Will, whereby the Land become 
ſubje& to the Legacies given by the Will, it ſhall not be a general Truſt 


for the Teſtator. R. 3 Ca. Ch. 65, 127. 5 3 80 
If a Truſt be expreſſed by a Deed, Proof ſhall not be allowed to ſhey , _:; 
different Truſt. 1 Ch. R. 110. - bor 
If Money, found after the Death of an Inteſtate, who leaves a Wife and = 
two Daughters, be by the Wife veſted in a Purchaſe of Lands, ſettled to = du 
the Uſe of herſelf for Life, and afterwards to the two Daughters in Tai an 
Remainder to the Heirs of the Wife; if the Daughters die without Iſſue cre 
the Executor or Adminiſtrator of the Survivor ſhall not have a Decree $; _ 
two Thirds of the Money; tho' he would have had it, if it had not hu W Int 
veſted in a Purchaſe ; for Money ſhall not be followed after it is veſted in Ws Ch. 
a Purchaſe. R. 2 Ver. 440. | | e HS ] 
So, if A. borrows Money to diſcharge the Eſtate of an Infant, the Eq: MR tha 
of the Infant ſhall not be charged with it. R. 2 Ver. 480. —_ - 
JP If A. enjoys a Term for 27 Years, and by his Will declares, that le J 
Term was taken by him in Truſt for B. who is a Papiſt, and therefore d. the 
viſes the Remainder to him: The Proteſtant next of kin ſhall not have x Rn 
Account of the Profits in the Life of A. for a Truſt ſhall not be intendel 
nad Part of without other Proof. R. Eg. Ca. 146. * —_ 
2 Mod. Ca. So, if a Man deviſes Land to his Wife, in Hape ſhe will leave it uh 5 
Son; this ſhall not be a Truſt for the Son. Ca. Ch. 310. ton 
If he deviſes Money to A. for ſuch Uſes, as be ſhall direct by Nite, aud C 
makes no Note; it ſhall not be a Truſt for the Executor, or Legatees. ] BF. 
Ca. Ch. 198. a . > 8. 
: If he deviſes his Perſonal Eſtate to his Wife, ot doubting ſbe will be htHM bree 
d Fart of 10 his Children ; it ſhall not be a Truſt for them. R. Eg. Ca. 122, * |} redu 


2 Mod. Ca If A. by his Anſwer denies the Truſt of a Settlement, a Bill brought 
© the Executors or Legatees of A. afterwards for an Execution of the Int ay 
= -- ſhall be diſmiſſed. 1 Ch. R. 270. BA LY 
N But if the Defendant by his Anſwer confeſſes a Truſt, after ſuch a Sun 

paid; it ſhall be decreed, tho' it be not proved, nor charged by the Bl 
R. 2 Ver. 288. | | 


(4 W. 5.) Truſt of Goods; What ſhall be. 


4 So, if a Man gives Goods or Chattels to another, upon Truſt to deli 
|» them to a Stranger, Chancery will oblige him to do it. 

* ; So, if a Wife lends Money to another, and the Note for it expreſ 
that it ſhall be diſpoſed of at her Pleaſure ; it is a Truſt, and ſhall be d- 
creed accordingly. R. 2 Vent. 345, © 5 
If a Wife faves Money out of her ſeparate Maintenance, and puts it 
Intereſt, without the Aſſent of her Huſband, upon Bond in the Name d 
B. in Truſt for her Niece ; the Money ſhall be in Truſt for her, tho ts 
Huſband was not privy. 1 Ch. R. 126. | 


So, if a Man deviſes Goods and Chattels to A. for Life, and afterwas 50 
to B. this ſhall be a Truſt for B. R. where the Chattels were Rarit FA 
which he intended ſhould go as Heir-looms, and were deviſed to the Us 
of A. for his Life. Ca. Ch. 130. 1Ch.R. 110. R. 2 Ver. 245, 33" 

Vide Ante, (4 G. 1.) 7 Th 5 So 

If a Man gives his Perſonal Eſtate to A. in his Life-time, and afterwarl IF 


directs him to take Care of his Funeral, and to pay two Legacies to 15 
5 oven of Nephew ; A. has it only as a Truſtee, R. Eg, Ca. 115. * 


I - 


83 


. 


If a Man deviſes his Perſonal Eſtate to the Son, with which his Wife is 
enſeint, and if ſuch Son dies before 21 or Marriage, to his Brother ; if the 
don dies, the Brother ſhall have it. 1 P. W. 502. 

If a Man levies more than he ought for his Debt, he ſtands a Truſtee 
for the Surplus to the Debtor. Semb. 2 Ca. Ch. 184. PR 

50, if a Bond be given to A. as a Truſtee for B. and A. by Practice in- 
WE ics B. to anſwer upon Oath in Chancery, that it was for the Uſe of A. 
and not in Truſt; yet, upon Proof of the Fraud, the Truſt ſhall be de- 

creed. R. Ca. Ch. 134. | ST ; N 
50, if 4. by a former Anſwer, acknowledged a Bond to be ſatisfied with 
nntent to avoid a Sequeſtration; yet in Equity he ſhall be relieved. R. Ca. 

5 3 . | | | : 
_ 917 7 to whom a Bond is given in Truſt for B. becomes Felo de ſe, B. 
= ll be relieved by the 57. 33 H. 8. 39. Hard. 176. Vide Uſes,. (F.) 

_ A Truſt of a Perſonal Eſtate may be averred by Parol. 1 Ver. 31. 
| If a Man has only an Equity in Land, it may by Pare! be ſubjected to 


ce Payment of Debts. 1 Ver. 45. 


4 (4 W. 6.) Aſſignment of a Truſt. 


so a Truſtce, with the Aſſent of his Cęſuy que Tru/t, or by the Direc- 
ton of the Court, may aſſign his Truſt to others. 
or, may releaſe to his Co-Truſtees. a | 
And ſhall be decreed ſo to do, if he refuſes the Truſt. Ch. R. 258. 

—_—_ So, if a Deviſe be to ſeveral Truſtees, and when they are reduced to 
cbree, that they ſhall aſſign to others; the Court will oblige them, when 
reduced, to aflign to others. TO 5 | 
And if they do it not till all, except one, are dead, the Survivor alone 


3 3 may aſſign to others, and the Truſt ſhall not reſult to the Grantor, for 


ant of an Aſſignment. R. 2 Ver. 749. 

Bat if a Truſtce aſſigns without the Aſſent of the Ceſtuy que Truſt, or of 
e Court, to one, who becomes inſolvent, he ſhall anſwer for his Default. 
. Bridg. 38. . 
68, if a Truſt devolves to the Heir, he may transfer it, or accept it upon 
BT rms, vis. that he ſhall be reimburſed his Charges out of the Truſt 


Noney put out at Intereſt purſuant to the Will, and ſhall account yearly. 
cb. R. 32, 258. „ 

If an Adminiſtrator aſſigns a Term, in Truſt for himſelf, and the Ad- 
iniſtration is afterwards revoked, upon a Citation, or Appeal; the Aſſign- 


5 - iſtrator. 2 Ca. Ch. 129. | | 


(4 W. 7.) Removal of a Truſtee. 
So a Truſtee may be removed from the Truſt, if the others will not join 
with him, tho? he does not conſent to it. R. 2 Ca. Ch. 131. 
(4 W. 8.) Security required of him. 
So a Truſtee ſhall be bound to perform his Truſt. 


” 


ruſtee, ſhall be obliged to give Security to deliver them to B. 1 Ch. R. 


j Vol. II. err 


ttc, and ſhall not anſwer for more than he receives, nor for the Loſs of 


3 ment ſhall be avoided by a Decree in Chancery at the Suit of the new Admi- 


It Goods are deviſed to A. for his Life, and afterwards to B. A. being a 


(4 W. 9.) Truſt; 
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(4 W. 9g.) Truſt; How it ſhall be executed. 


uW.g) If a Man deviſes an Eſtate to his Wife, to be diſtributed during her 
Purſuant to Widowhood amongſt his Daughters by a former Wife, and ſhe marie, 
2 . and afterwards diſtributes moſt to one Daughter; it is not good ; for a Trug 
(4 W. 13.) ought to be preciſely purſued according to the Intent of the Maker, and 
therefore the Diſtribution muſt be before her ſecond Marriage. Ca. Ch. 310 
If Land be deviſed in Truſt for A. and B. rateably,. and that it ſhall he 
conveyed to them in lite Sort, it ſhall be conveyed to them in Common 
KR. 1 Lev. 232. 5 5 = 
If a Truſt be to pay 200 J. to two of the Daughters of B. born or to be 
born; A. then born ſhall have 100 J. tho' B. has two Daughters afterw ard 
born. R. 1Ch.R. 189. © | 
If a Man deviſes 1 500 J. in Truſt for A. for Life, and if ſhe ſurvives her 
Huſband, to be diſpoſed of to A. but if her Huſband ſurvives, to 90 
among the Children of B. as A. directs: A. makes no Direction, but yr. 
vives; B. had five Children at the Time of the Deviſe, but four die having 
Iſſue; the whole 1 500 J. goes to the Child who ſurvives, for Grand. 
children cannot take by a Deviſe to Children, if any Child is living, 
otherwiſe if all the Children are dead. R. Cont. per Fefferies, but per Cm. 
miſſioners Acc. 2 Ver. 108. 
If a Deviſe be of 300 J. a- piece to two Daughters, and to the third 
Daughter as much as his Executor pleaſes ; ſhe ſhall have 300 J. 


(4 W. 10) If a Man deviſes Money to be veſted in Land, to be ſettled to A. fr 
When Money Life, and afterwards to B. in Tail, and afterwards to C. in Tail ; if A. dis 
re * and B. is under Age, the Money ſhall not be decreed to B. N 
cie. So, if B. be of full Age, tho' he might by Recovery bar him in Re. 
Se 4% mainder; for perhaps he will not ſuffer a Recovery, or may die befor 
ot he does it. R. Cont. but per Cowper Acc. 2 Ver, 552. | 1 

So a Conveyance ſhall be decreed to Ce/tuy que Truſt in Tail only for a 

Efftate-tail, and not in Fee. R. 2 Ver. 428. . 

So, if Money is to be veſted in a Purchaſe to the Uſe of Huſband and Wit 
and the Survivor for Life, and afterwards to the Heirs of their Bodies, and 
for Default, to the Heirs of the Body of the Wife, and afterwards to . 
the Brother of the Wife and his Heirs; the Wife dies without Iſſue, and 
then the Huſband dies before the Purchaſe made; the Money ſhall be de- 
creed to B. who was alſo Adminiſtrator de bonis non, &c, to the Wife, and 
not to the Adminiſtrator of the Huſband, tho' he ſurvived. Cont. per Tr: 
vor and Rawlinſon, but Hutchins Acc. 2 Ver. 227. 

If A. deviſes 500/, a-piece to his two Daughters, to be laid out in! 

Purchaſe and ſettled upon his Daughters, and if either of them die betor 
Marriage, 150/. or Land to that Value, to go to the Survivor ; one 0 
them marries and ſurvives; her Huſband ſhall have the Whole given to I 

Wife, and the Survivorſhip; for it ſhall be regarded as Money. R. 2 Yer.2%% 

So, if Money be agreed to beveſted in a Purchaſe to ſuch and ſuch Uis; 

every Party ſhall be decreed to have a like Intereſt in the Money as It 
would have had in the Land, if it was purchaſed, - 2 Ch. R. 409. 

But where Money is decreed to one, who would be Tenant in Tail of the 

Land when purchaſed, it ſhall not, after ten Years are elapſed, be reſtored 

to him in Remainder. 2 Ver. 552. 5 WD 
If Money be deviſed for a Purchaſe, to be ſettled on a Daughter 
Tail, her Huſband ſhall have the Benefit for his Life, tho' the Wik 


died without Iſſue before the Purchaſe made, if there was Iflue oy 


ee 
for the Huſband would be intitled to be Tenant by the Curteſy. R. 2 Ver. 
530 


afterwards to Truſtees for his Life, afterwards to the Heirs of the Body of 
A. Remainder to others; it ſhall be decreed to be ſettled on the firſt and 
other Sons of A. Per King, 5 Geo. 2. 33, 34. 5 

80 a Truſt of Land ſhall be decreed purſuant to the Nature of the Land; 


decreed to all, or to the Youngeſt Son. Vide Uſes, (D. 2.) 

If a Truſt be of a Copyhold, where by Cuſtom the Eldeſt Daughter 
takes the Whole; it ſhall all be decreed to the Eldeſt Daughter. R. 2 Rol. 
a So Truſts are to be conſtrued by the fame Rules, as legal Eſtates, 1 P. 
W. 143. 


How a Truſtee ſhall account for Money, or the Profits of the Truſt- 

_—_ Eſtate, Vide Ante, (2 A. 1, &c.) Rs | 

_ How he ought to pay Legacies, or other Money, Vide Ante, (3 G. 3, &c.) 
When a Truſtee may {ſell for Performance of the Truſt, Vide Ante, 


W (34. 6, 7.) 


But where a Truſtee has Power at his Diſcretion, Chancery will not 


according to the Demerits, and he gives all to one; the others ſhall not be 
W relieved, for the Teſtator ſubmitted the Whole to his Judgment. R. Ca. 
== Ch. 309. 1 Ver. 350. a | fr 

= If A. ſettles his Lands to the Uſe of ſuch Child or Children, and in ſuch 
Proportion as he ſhall appoint by Will, Fc. If A. gives an Annuity to the 
W Youngeſt Son and Portions to the Daughters, it will be well, tho' he does 
Ws not diſtribute the Land itſelf among them. Semb. 2 Ver. 80. 
If he gives 100 J. to each of his Children, and if one dies, his Portion 
W to 20 to one or more of the Survivors as his Executor thinks proper ; the 
Executor may give the Whole to one. R. 2 Ver. 513. : 


. 
44.8 
x4 


= Debts, when the Executor thinks proper; he cannot ſell, if there are 
= Perſonal Aſſets ſufficient. Ca. Ch. 281, „ 
Nor more than is neceſſary; for their Diſcretion ought to be regulated 
= by Equity. Semb. Ca. Ch. 281. 35 a 
If a Deviſe be to a Wife, upon Truſt that ſhe ſhall diſpoſe of it only 
W for the Benefit of her Children, ſhe ought to make an equal Diſtribution. 
EK. 1 Fer. 67, 355, 414. 


LI a Man deviſes to his Wife, to be diſtributed between his Daughters as 
be ſhall judge meet, having a Daughter by his Wife and another by a 
; RE former Venter, and the Wife gives 1000/7. to her own Daughter, and only 
lool. to the other Daughter; the latter ſhall be aided in Equity. 1 Per, 
355. K. Cb. K. 355. = 
If Land be deviſed to A. upon Truſt to ſell the Whole or Part for Pay- 
ment of Debts; if he pays Debts to the Value of the Land, it is a Perform- 
SS ance of the Truſt, and A. himſelf becomes the Purchaſer. R. Ca. Ch. 199. 
) A _ >2, if he pays to the Value of Part with his own Money, he ſhall be a 
EZ — fro tanto ; for he had Power to ſell the Whole, or Part. Ca. 
u. 199. 1 3, | | 3 
e If a Deviſe be of Land to be ſettled upon ſuch Son of B. as the Truſtees 


W 0.1 think proper ; the Court will give a Day to the Truſtees to make a 
| ton Big GW . Nomination; 


| So, if Money be deviſed for a Purchaſe to be ſettled upon A. for Life, 


as, if Land be of the Nature of Gavelkind, or Borough Engliſb, it ſhall be 


But if a Deviſe be to an Executor of Land to be fold for Payment of 
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(4 W. 11.) 


. . k k When, at the 
controul his Judgment; as, if a Man deviſes his Lands, Goods and Chat- Piſcretion of 


3 tels to A. upon Truſt that he gives them to his Children and Grandchildren the Truſtee. 


Ern d e . 


Nomination; otherwiſe the Court will name which Son they pleaſe. 3 
R. 56. | | 
it 4001. be deviſed to Executors, to be diſtributed among them and their 
Brothers, according to their Neceſſity, as the Executors pleaſe ; a double 
Share ſhall be given to the Heir, he having a ſmaller Proviſion, R. and af, 
in Parl. 2 Ver. 421. 
If a Leaſe be upon Truſt that an indefeaſible Eſtate be ſettled to A. ſor 
Life, and afterwards to his Wife for Life, with Remainders over, and the 
Land of a Delinquent is ſettled in 1657, and accepted of by A. and Proof 
made that this Land was intended to be ſettled; the Truſt is performed 
tho' after the Reſtoration the Land is evicted. R. Ca. Ch. 298. ; 
And the Acceptance by the Huſband alſo binds his Wife. Ca. Ch. 29, 


(4 W. 12.) If A. has an equal Equity with B. and afterwards obtains the legal Intereſt 
When Equity alſo, he ſhall be preferred in Equity to B. As, if a Mortgage, Statute, Re. 
non 1 cognizance, or Judgment be made by C. to D. and afterwards C. makes 4 
de preferred to ſecond Mortgage to B. and a ſubſequent Mortgage to A. If A. afterward, 
meer Equity. purchaſes the prior Mortgage, Statute, Recognizance, or Judgment, he 
ſhall hold the Eſtate till he is ſatisfied his laſt Mortgage, before B. can re. 
deem him. Vide Ante, (4 A. 10. | 
But if there be Colluſion in A. B. ſhall be preferred; as, if A. had 
Notice of the prior Incumbrance, before the Mortgage to him. 
So, if an Huſband, having a Term for Years, makes a Mortgage thereof to 
D. and afterwards, in Confideration of the Cancelling a Bond made for the 
. Benefit of his Wife, by Leaſe and Releaſe ſettles the Lands upon the Wit 
and her Heirs, and ſhe deviſes to B. (who alſo obtained a Releaſe there 
from her Heir at Law) in the Life-time of her Huſband, who afterwards in 
Conſideration of a Marriage ſettles the Lands upon A. who obtains th: 
prior Mortgage, but denies Notice; yet B. who took out Adminiſtration 
to the Wife ſhall be preferred. R. Eg. Ca. 144. 1 


(A W. 13.) Truſt; How it ſhall be decreed. 


(4W.13.) A Truſt ſhall be decreed as near to the Intention of the Maker as mi 
| 22 © be; and therefore, if it be agreed that Land ſhall be ſettled upon the Wi: 
the Maker. for her Jointure, and afterwards to the Iſſue of the Wife; it ſhall be de- 
3 Vid. Ante, creed to the Huſband for his Life, and afterwards to the Wife, c. for: 
E, (+W:9.) Tointure imports an Eſtate to the Wife, after the Death of her Huſband, 
4 R. Ca. Ch. 125. | | 
3 If Articles upon Marriage are, That Land ſhall be ſettled upon tit 
3 Heirs of the Body of the Huſband by his Wife; it ſhall be decreed, ta 
„„ the Settlement be, To the Huſband for Life, Remainder to Truſtees ! 
preſerve, &c. Remainder to the firſt and other Sons in Tail. R. 2 Ver. l 
„ | : 
Otherwiſe, if there be a Deviſe upon ſuch Truſt; for the Deviſee ful 
take according to the Words of the Will. Cont. per Core per, but uf#! 
Rehearing per Harcourt Acc. 2 Ver. 670. (Vide 1 P. V. 142.) 
So, if a Deviſe be to Truſtees for Payment of Debts, and that tit 
ſettle the Remainder on his Son and the Heirs of his Body, but take C 
that he may not dock the Intail during his Life; it ſhall be decreed to be 
Son for his Life only, not in Tail. R. 2 Ver. 520. 5 ö 
If a Settlement be purſuant to Articles, To the Huſband for Lit, ® 
the Wife for Life, to the firſt and other Sons of the Marriage in Tail, zo 
afterwards to the Sons of the Huſband by a ſecond Wife in Tail, and the 


to the Heirs of the Body of the Huſtand, where the Articles were % - 


. 
Heis Female of the Body of the Huſband ; it ſhall be rectiſied by Decree, 
7 5 * Sa were made in the Year 1685, and the Settlement af- 
3 terwards in the ſame Year, and there was an Acquiefcence for 40 Years, 
£1 and a Recovery ſuffered, and a Deviſe made by the Huſband. R. Corr. 
ber Excheg. but reverſed, 2 P. W. 349. | 
7p If after Articles a Settlement be made, with a Proviſion of Portions for 
thc Daughters of a former Marriage, the Settlement ſhall be good, 2 P. 
a. > = 
= 1} 4p Truſt ſhall be decreed according to the Intention of tht Party, tho' 
== thc Words import a different Conſtruction ; as, if a Man deviſes Lands in 


another Clauſe fays, if K. dies without Iſſue and B. is then dead, then and 
__ 7 herwiſe to A. in Fee : K. dies without Iſſue, B. ſurvives her and dies; 
= the Land ſhall be decreed to A. and not to the Heir of the Deviſor; for his 
= Intent was that A. ſhould take, and the Words (then and not otherwiſe) 
mean only, that he ſhall not take till B. is dead. R. 2 Vent. 303. 

lf Huſband and Wife ſettle the Land of the Wife, to them for Life, and 
WS afterwards to their Iſſue, Remainder to the Huſband in Fee, provided, that 
if the Wife ſurvives (they not having Iſſue) ſhe may revoke ; the Huſband 


. leaves Iſſue, the Wife ſurvives, and the Iſſue dies without Iſſue in her Life- 


ume; the Wife may revoke. R. 2 Ver. 651. 

8o a Thing for the publick Good ſhall be liberally expounded ; as, if 
by Act of Parliament, the New-River Water is to be brought to the North 
Parts of the Town; if it be brought to the South or South-weft, it ſhall be 
BS within the Benefit of the Act. Per Lord Somers, 2 Ver. 432. 


.. 432. 
de ſame Compaſs may be laid. R. 2 Ver. 431, 2. 


co' there be no Covenant for Payment, and no Creditor be a Party, nor 


Truft for X. in Tail, and if ſhe dies without Iſſue, to B. for Life; and in 


If Liberty be given to ſerve the City, they may ſerve the Parts adjacent. 


If they may dig in alieno ſolo a Trench of 10 Feet wide, Pipes within 
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If a Truit be for Payment of Debts, it ſhall be decreed againſt the Heir, 15 * r * 
ruit for ay- 
ment of Debts. 


. any Debt expreſſed particularly in the Deed. Ca. Ch. 249. Vide Ante, Vide Ant, 


5 (3 A. 6.) 3 | | 

_ But not againſt a Purchaſer. Ca. Ch. 249. 
(.. Cb. 249. Vide Ante, (2 T. 5.) och 
= 5o, if A. marries, and it is agreed that the Portion ſhall be laid out in the 
—_ Purchaſe of Lands to be ſettled upon A. and his Wife and the Heirs of 
= their Bodies, Remainder to the Right Heirs of A. and a Bond is given to 
4. for Payment of the Money, when a Purchaſe ſhall be provided; A. and 
bis Wife die, and A. ditects Payment to his Executor to diſcharge Debts 
and Legacies, he not having Iſſue; the Bond ſhall be decreed to the Execu- 
cor, not to the Heir. R. 1 Ch. R. 31. 

If Land be conveyed to A. for Payment of ſuch and ſuch Debts, and 
other Land be conveyed to him by the ſame Perſon for other Debts ; the 
count ſhall be taken of both together. R. 1 Ver. 29. 
| If a Truſt be for Payment of Debts which are claimed within a Year; 
» IP Creditor ſhall not be excluded after the Year, if there be not a Decree for 
pounce the Benefit of the Truſt. R. 1 Ver. 260, 319. 

If a Truſt be for Payment of Debts in a Schedule; a Purchaſer ought to 


Vor. II. 14 


lcir ſhall not have an Account againſt A. for one Truſt only, but the Ac- 


Wt, upon a Bill againſt him, to compel him to come in for his Debt, or re- 


apply his Money to the Payment. 1 Ver. 260, 319. Vide Ante, (4 I. 6.) 
I 


(3 A. 6. —— 
3 F. 1, cc.) 


So it ſhall be decreed, tho' the Conveyance be defective in Law. R. 
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If Lands are ſettled, for Payment of the Party's. Debts in a Schedule 
for the Term of 1000 Years, and afterwards to him and his Heirs; j; 
Perſonal Eſtate ſhall go in Aid of the Real, for the Benefit of the Her 
Ch. R. 480. Vide Ante, (3 A. 3.) EN: | 
If an Act of Parliament directs Payment of Mortgages in the firſt Place. 
they ſhall be paid before a prior Statute or Recognizance, tho' there he, 
a General Saving. 2 Ver. 712, | | Fe 
If a Deviſe be for Payment of Debts, and Debts upon Bond are in Par 
fatisfied out of the Perſonal Eſtate, the Reſidue ſhall be paid out of th 
Land deviſed. Per Harcourt, 1 P. W. 228. Viae Ante, (3 A. 3.) (Vid 
2 P. V. 416.) | | 
So Debts, which the Deviſor contracted for Neceſſaries during his ht. 
fancy. 1 P. V. 558. | Bhs 
Or Money, borrowed in his Infancy, to pay for meer Neceſſaries, not fi 
Extravagances,- 1 P. V. 559. 1 
So Debts, which the Wife of the Deviſor had contracted to pay for Ne. 
cellaries. 1 F. 403. © 
If Lands in Mortgage are deviſed to an Infant in Fee, ſubject to the h. 
cumbrances thereupon, and other Lands are deviſed to B. for Payment f 
Debts ; the latter ſhall be liable to the Payment of the Mortgage. 2 P. // 
386. 8 
But a Truſt for Payment of Debts ſhall not be applied for any Debt nit 
due at the Time, without an expreſs Proviſion, R. 1 Ver. 29. 
Nor, for a Debt ariſing by the Party's Misfeaſance; as, an Eſcape, Bread 
of Truſt, &c. 1 Ver. 431, 2. Eq. Abr. 138. 
Nor, for a Debt which was contracted mald fide. 1 Ver. 432. 
So, if by Marriage Articles, a Man agrees to purchaſe 400 J. per An. 
to be ſettled on the Huſband for Life, then on the Wife for Life, a 
afterwards to the Heirs of their Bodies, and if he dies before the Purchat, 
that the Wife ſhall have 3000 J. or 400 J. per Ann. at her Election; the 
Huſband dies before the Purchaſe, having ſeveral Children, the Wife chooſ 
the 3000 J. whereby there are no Aſſets for Creditors ; ſhe ſhall be com 
pelled to take the 400 J. per Ann. R. 2 Ver. 605. 


(4 W. 15.) If there be a Truſt, that Money be laid out in a Purchaſe of Land toæ Rn 
0 Bee 32 ſettled to ſuch and ſuch Uſes, every one ſhall have the ſame Benefit, if the 
him, who Parties die without a Settlement, as he would have had, if Land had ben 
would take, if ſettled, 2 P. W. 174. 725 5 1 
I As, if the Land was to be ſettled upon a Woman and the Heirs of he 
pleates, Body; if ſhe marries, and has Iſſue, and dies before any Settlement, her Hi 
band ſhall be allowed to have the Intereſt for his Life; for he would hat 
been Tenant by the Curteſy, if the Settlement had been made. 2 Ver. bs, 
So, if the Truſt of Land be for a Woman and the Heirs of her Bod; 
boy Huſband, if he has Iflue, ſhall be Tenant by the Curteſy. 2 /. 
58 5, 681. 3 3 

But if the Settlement directed will make a Perpetuity, the Settlemel 
ſhall not be decreed for ſuch Intent; but to all in ef it ſhall be only f 
3 Life, and upon a Limitation to ſuch as are not in eſſe it ſhall be in Tall 


2 Ver. 738. 


(4 W. 160. If 1000 J. be deviſed for the Purchaſe of Land for A. B. and C. and 
ares! Fo their Heirs, equally to be divided ; each may pray his Share in Money, if b 
may be de- be not an Infant. Per Cowper, 1 P. V. 389. | = 
creed in Spe- So, if there be a Deviſe, that the Land purchaſed ſhall be to Huſband 
Viz Aue, and Wife for Life, afterwards to the Heirs of their Bodies, after wars, 


(4 W. 10.) 
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de Heirs of the Huſband ; the Son of their Bodies may make his Election 
d have the Money, and it ſhall be decreed, tho' there are Daughters, 
vo might take as Heirs, if there was no Son, nor Iſſue. Per Trevor, 
430. 
0 85 f i is to be ſettled to a Woman for Life, to her firſt and other Sons 
nin Tail, Remainder to her Heirs ; ſhe, and her only Son of full Age may 
pray a Decree for the Money, one Third to her, and two Thirds to the 
Son. Per Parker, I P. V. 470. | | | 
f 1000 J. is agreed to be veſted in a Purchaſe, to the Uſe of B. in Tail, 
= Remainder to him in Fee, it ſhall be decreed to him; for he may bar all 
me Limitations by a Fine, which may be levied in Vacation Time. 1 P. 
. 471. 2 P. W. 173. = | | | 
1 But if Money is to be laid out in a Purchaſe, for A. in Tail, Remainder 
to B. the Money ſhall not be decreed to A. for A. may die without Iſſue, 
ES before a Recovery can be ſuffered. Per Cowper, and afterwards per Parker, 
1. V. 470. Cont. before, 1 P. V. gi. 


= So, if the Limitation be to A. in Tail, and he is an Infant; for he can- 
not levy a Fine during his Minority, 1 P. W. 471, 91. 


= If Money be delivered upon Truſt, the Payment thereof ſhall be decreed, (4 W. 17.) 
WS notwithſtanding the Statute of Limitations. R. where the Statute was 5 
Pladed to a Bill for Relief. 2 Vent. 345. R. upon a Plea, Ca. Cb. 20. ing the Statuts 
1 C5. R. 125. | 


| of Limita- 
= So, where Money is received by one as Deputy to another. R. Ca. Ch, tions. 
20. 3 Ch. R. 8. 8 

== So, if A. files a Latitat againſt his Debtor and continues it during his 
Life, by which Means the Statute of Limitations does not incur, he may 

BS cxhibit a Bill againſt the Debtor's Executor in Equity, and the Statute of 

Ss Limitations ſhall be no Bar. 2 Ver. 695. 8 

= So, if an Eſtate be veſted in Truſtees for A. an Account ſhall be decreed 

for the Profits, and is not barred by the Statute. Eg. Ca. 33. * * 2d Part of 
6580, if a Bill in Equity be diſmiſſed becauſe the Plaintiff has a Remedy M Ca. 
at Law, and the Statute of Limitations incurred pendente lite; Chancery will 
not ſuffer the Defendant at Law to plead the Statute of Limitations. 1 Ver. 
= But where a Demand is not made in Equity in a reaſonable Time, Equity 
does not relieve. „„ 

= As, where a Deviſe was of Land for Payment of Debts, and afterwards 
to the Executors, but if any one of the Name of the Deviſor would pur- 
chaſe, he ſhould have the Eſtate for 200 J. under the Value; a Bill, brought 
by one of his Name to have the Purchaſe twenty-five Years after his Death, 
vas diſmiſſed. 1 Ver. 362, 3. 


A Truſt for Sale of Lands ſhall be decreed, tho' the Time for Sale be (4 W. 18) 
elapſed. 1 Ch. R. 183. 3 3 
580, if a Deviſe be to A. upon Condition, that he lays out within five 22 * 
ears 7000 J. in the Purchaſe of other Lands to be ſettled to the ſame In- elapſed. 
eat; if the Time for Performance be elapſed, pending Suits concerning 
be Will, the Time to perform may be enlarged. Ch. R. 55. 
655, if after a Contract for Lands, an Order be made for Payment on ſuch 
a Day by Conſent, or the Articles to be cancelled ; the Time for Payment 
Way be enlarged by the Court. 2 P. W. 66. | = 
A Truſt ſhall be executed againſt All, who claim by Privity of Eſtate, or 
with Notice, or without Conſideration. Per Hale, Hard, 469. 

So, againſt a Tenant in Dower ; for ſhe claims in the Per. Hard. 469. 


So, 


| " WA MH THT; 
So, if a Truſtee commits Treaſon, Felony, Gc. or is -outlawed, &. 
Ceſtuy que Truſt ought to have a Remedy againſt the King, who claims by 
the Forfeiture, or Eſcheat. Cont. Vide Uſes, (F. H.) — Semb. Acc. Hurd 
469. TY 3 

But generally, he who claims in the Pe, fhall not be ſubject to the 
Truſt, Hard. 409. Vide Uſes, (F.) 5 


(4 W. 19.) Truſt of a Term for Vears. 


(4 W.19.) If a Term for Years be limited to Truſtees; the Truſt ſhall have the 
e's "#6 ſame Conſtruction in Equity, as the Term and Eſtate rtſelf ſhall have 3 
How the Common Law. D. of Norfolk's Caſe 28. R. Pol. 31. 

Truſt of a And therefore, if it be limited in Truft for A. for his Life, and afier. 
RT hs be wards to B. the Truft for B. is good after the Death of A. Cort. for the 
limited, Vid whole Term veſts in A. Dy. 74. Cro. El. 796. Mo. 748, 635. But i 
_ 13 has been ſeveral Times reſolved, That in a Deviſe, Grant, or Limitation gf 
Trug of the Truſt of a Term, a Poſſibility may be after a Poſſibility; and therefore 
Term for a in Regard that A. may die before the Term expires, the latter Poffibility 
1 may be aſſigned over to another. R. Pl. Cem. 523, 539. R. Me. 5 
Vide due, 847. R. 8 Co. 96. 6. 10 Co. 47, 52. b. 1 Bul. 192. K. 2 Cre. 100 
(2M.g.) 1 Kol. 612. J. 30. 610. J. 30. Dy. 27, 328, 358. 

So, if a Term be deviſed or limited in Truſt to A. for Life, and after. 
wards to B. for Life, and afterwards to twenty others for Life ſucceflivch; 
it is good, if all the Lives are in efſe. Agreed Ca. Ch. 8. Duke of Norfili 
Caſe 29. R. 1 Sid. 451. 1 Vent. 79. ” 3 
So, if a Term be deviſed or limited in Truſt to A. for Life, and aft. WR 
wards to his Wife for Life, and afterwards to their Children for Life, ad 

afterwards to B. for Life; the Limitation to B. is good. R. Ca. Ch. 239 
Qu. If the Children were not in eſſe? | 
So, if it be to A. for 18 Years, and then to B. for Life, and afterwards 
to his Wife for Life, and then to the Eldeſt Iſſue Male of B. for Lie; .. 
tho' he had no Iſſue Male at the Time of the Deviſe, or Death of the De n 
viſor, yet the Limitation to the Iflue Male is good. R. Per 3 J. 1 
612. J. 30. 937. J. 45. Agr. D. of Norfolk's Caſe 29. for it is limited upn 
a Contingency, which expires within the Compaſs of a Life. | _ - 
So a Limitation to A. and his Wife for Life, and afterwards to ther Wn 
Eldeſt Son not then born, is good to the Son, tho' not in . Per IL 
Keeper Finch, 1 Mod. 115. : f 
So a Limitation to A. for Life, and afterwards to his Wife for Life, and 

afterwards to B. if he ſurvives A. and his Wife, if not, to the Son of 5 
then living, and if he ſhall have no Iſſue, to D. ſhall be a good Limitation 
to D. if B. dies without Iſſue before A. or his Wife. R. Ca. Ch. 132. 
So, to A. for 1000 Years, upon Truſt that B. and his Iflue ſhall en WM 
and if B. dies without Iſſue extant, or enſeint, C. ſhall have it; if B. ds 
without Iſſue, C. ſhall take, R. per King, 5 Geo. 2. 26. S | 

So a Deviſe or Limitation in Truſt to A. and the Iſſue of his Body, *d 
if he dies without Iſſue and unmarried, to B. is good to B. for the Cor WM 
tingency expires within the Life of 4. R. 2 Cro. 462. =_ 

Or, to A. for Life, and afterwards to B. and his Iſſue, and if be ds 
without Iſſue in the Life of A. then to C. The Limitation to C. is good, > 
being dead without Iſſue in the Life of A. R. in Chancery per Bridg"" Wi 
with Twiſden and Rainsford. D. of Neorfolk's Caſe 35, 6. Ca. Cb. 

I Ver. 304. | | 

So a Deviſe or Limitation in Truſt to A. and his Heirs, ſo. long ® þ 
has Iſſue of his Body, and if he dies without Iflue in the Life of _ _ 7 

e 


FE auurd, is good to Eduard; for the Contingency expires in the Life of H. 
n. 34 Car. 2. per Lord Nettingham, contrary to the Opinion of the two Chief 
E Fuſtices, and the Chief Baron. Rev. per Lord Keeper North, but affirmed 
V5 Parliament, 1 Jac. 2. D. of Norfolk's Caſe —1 Ver. 1063. 
So a Deviſe in Truſt for Huſband and Wife for Life, and afterwards to 
be aſſigned to the firſt Son, at his Age of 21 Years, and if he dies before 
21, to the ſecond, and ſo to the third Son, &c. upon the ſame Contin= 
WS gcncy, ſhall be good, tho? it be a Contingency after a Contingency ; for 
ES the Whole determines within 21 Years. R. 1 Ver. 235, 304. Fig: 316. 
= < a Deviſe, Sc. of a Term to A. for Life, and afterwards to his firſt 
BS Son, and the Heirs of his Body, and ſo to every other Son and the Heirs 
of his Body, and then to the firſt Daughter and the Heirs of her Body; if 
A has no Son, but a Daughter, ſhe ſhall take; for ſhe is the firſt Perſon, 
in whom the Limitation takes Effect. R. 1 Sal. 156. 2 Ver. Goo. 
= So, to A. and the Heirs of his Body, and if he dies without Iſſue, in 
BS the Life of B. to B. ſhall be good to B. R. 1 Sal. 225, Skin. 340. Eg. 
Abr. 192. 
_ 5So, if a Father ſettles a Term upon his Son, to be veſted in Truſtees for 
he Benefit of him and his Iſſue, and if he has no Iſſue, for A. B. and C. 
bis Siſters, and the Son veſts it in Truſt for himſelf and his Iſſue, and for 
Default of Iſſue, for A. B. and C. If the Son dies without Iſſue, it ſhall 
de decreed to A. B. and C. and not to his Executor. R. 1 Cb. R. 17. 0 
= So, if a Father makes an Agreement that an Annuity ſhall be paid to his 
WE Daughter for her ſeparate Maintenance, that if the Huſband ſurvives he 
EE ſhall have it for his Life, if they have Iſſue, that the Iſſue ſhall have what 
remains of the Term, if they have no Iſſue, the Father ſhall have it; if the 
= Huſband and Wife have Iflue, who die in four Years after the Huſhand 
and Wife, the Father ſhall have it, and not the Adminiſtrator of the Iſſue. 
_—_ Serb. per Cowper. But Q. 2 Ver. 693, | 
== So, if a Term be deviſed to a Son till the Age of 21 Years, and then to 
him for Life, and then to ſuch Child to whom he ſhall give it, and if he 
(dies without Iſſue, to B. The Limitation to B. ſhall be good; for it ſhall 
= bc conſtrued, if he has no Iſſue at his Death. F, g. 317. Eg. Abr. 193. 
_—_ So, to A. and his Children, and if he dies before the Term expired, not 
baving Iſſue then living, to B. R. Eg. Abr. 193. | 


bis Body, and for Default of ſuch Iſſue to B. the Limitation to B. is void ; w_ 
bor it has a Tendency to a Perpetuity. Dy. 7. a. Cont. Mo. 220, R. Acc. 
. 810. K. 1 Rol. 610. JI. 40. 611. . 30. R. Cro. Car. 230. 2 Rol. 
129. K. 1 Sd. 37, 450. Agr. D. of Norfoll's Caſe 28. R. 4 Infl. 87. 
So a Limitation, after a Death without Iſſue, in all Caſes is void; for a 
Poſſibility fo remote ſhall not be expected; as, if a Term be limited to A. 
bor Life, and afterwards to B. for Life, and afterwards to their Children 
ot z %) for their Lives, and if H. and B. die without Iſſue during the 
8 Fan. Remainder of the Term to C. the Limitation to C. is void. R 
. 8, a Deviſe to a Son, and if he dies, married, or not married, without 
Foc, to B. The Limitation to B. is void. R. D. of Norfolk's Caſe. 
_ >», if a Deviſe, or Limitation be in Truſt to B. and his Iſſue, and if the 
Iſſue die without Iſſue, to C. Tho' the Iſſue takes nothing, yet the Limita- 


tion to C. being aſter a Death without Iſſue, is void. R. n 
2 Fal 8e is void. R. D. of Norfolk's 


Vos. . 1 8 te Or, 


b But a Term for Years cannot be intailed with a Remainder over: And (4 W. 20. 
bhberefore, if a Term be deviſed, or limited in Truſt to A. and the Heirs of Ho it can. 
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e e 
Or, to B. for Life, and then to his firſt Son in Tail, and ſo to the ſecond 


third, and other Sons in Tail ſucceſſively, and for Default of Iſſue to C. Thy 
B. never has a Son, and fo the Contingency never happens, yet the Limits. 
tion to C. is void. R. 1 Mod. 115. Ca. Ch. 229. 1 Ch. R. 175, 200, 1 
D. of Norfolk's Caſe 29. R. Pol. 34, 41. Semb. Cont. 1 Sal. 1 56. : 


So a Deviſe, or Limitation to A. and his Aſſigns, and if he dies without 


Iſſue then living, to B. Tho' the Limitation to B. depends in a Manner upon 
the Death of A. yet it is not good; for the Law never expects a Death 
without Iſſue. R. per tot. Cur. and aff. in Error per 7 J. Tanfeild Cot 
2 Cro. 460. Jon. 15. 1 Rol. 613. J. 5. — But this Caſe was doubted, D 


of Norfolk's Caſe 35. 


So a Deviſe to A. and if he marries, and has no Iſſue living to enjoy, 


then to B. is not good to B. R. 3 Lev. 23. 


Ca. Cb. 8. R. Pol. 32. R. Cont. Pol. 39. 


So a Limitation to any one after the Death of a Life not in eſſe, is void. 


wy 


And therefore, a Limitation to A. for Life, and afterwards to ſuch Per. 


ſon as A. ſhall nominate, and for want, of Nomination, or after the Death 
of the Nominee to his Heir, is void to the Heir. Ca. Ch. 8. 


So a Limitation to one not in eſſe, after two Limitations in efſe, is void 


Semb. Ca. Ch. 33. | 


- * » 


But in ſuch Caſe, a Limitation to Huſband and Wife and the Surviyg 


* of them, ſhall be intended to be but one Limitation. Ca. Ch. 33. 


So, if a Limitation of a Term be to A. after a Life in eſſe, and alſo aftr 


a Remainder to another not in efſe ; if there be no ſuch Perſon in eſe a 
the Time of the Death of the Tenant for Life, the Limitation to A, (ul 


be good. Dub. 1 Ver. 462. 


| - Yet a Limitation of a Term, which attends an Inheritance, may be in. 
tailed. R. 24 Car. 2. 1 Vent. 194. Jide Ante, (4 G. 5.) 


(4 W. 21.) 


What Eſtate, 
or Intereſt the 
Grantee of a 


Term takes. 


Tho' the Intail of the Inheritance and of the Term be by differat 


Clauſes, or Deeds executed at different Times. R. 1 Vent. 195. 


If . Term for Years be limited to A. and the Heirs of his Body, he h 


the whole Term in himſelf, and may diſpoſe thereof. 10 Co. 87.6, MK 
So, if a Term be limited to A. for Life, and afterwards to the Heirs « WM 


the Body of A. the whole Term veſts in A. R. Mo. 809. So long as be 
has Hews of his Body. Pol.24. . © | 
But if A. dies without Iſſue, the Term reverts to the Executor of tht 
Deviſor. Semb. Mo. 809. Pol. 24. R. Cont. 10 Co. 87. D. Acc. 1 d 
37. Cont. per Lord Nottingham, 1 Mod. 115. Ca. Cb. 230. and in ide] 


of Norfolk's Caſe 34. and the Opinion of Coke denied by him, R. Cont. 1 Nu 


611. J. 30. R. Cont. 1 Sid. 45 1. but Twiſden Acc. And it was R. Acc. i 
C. B. Hil. 9 W. 3. Inter Eyre and Falkner, Rot. 1384. And Treby Cl.] 


produced a Report of the Caſe, 1 Sid. 45 1. to the Contrary. But the Caſe of 


Eyre and Falkner was, A Deviſe to A. for Life, afterwards to B. and ots 


for Life ſucceſſively, if the Term ſo long continued; and not to the Hei 


of the Body. 1 Sal. 231. 
Tho' A. has diſpoſed of the Term; for he can diſpoſe of it only 
long as he has Iſſue. Semb. Mo. 809. Pol. 24. 


And if A. dies leaving Iſſue of his Body, the Term goes to his Executo, 


not to the Iſſue. R. 1 Rol. 611. J. 35. K. Pol. 25. R. 10 Co. 87 
Per Lord Nottingham, D. of Norfolk's Caſe 34. Per Cb. J. 1 Sid. 37,4) 
So, if a Term be deviſed to A. for Life, and afterwards to his fil 


ſecond, and other Sons, (not in efſe,) Remainder to his (the Deviſa's 


own right Heirs, the Remainder to his Heirs is void; for the Term rei 


4 


to the Deviſor, and goes to his Executor, or Adminiſtrator. Sems. Pa. 
2 1 | 


2 I 
by”. 


e 

Ie it is to 4. and bis Wife and their Children not in eſſe, it ſhall not 
be an Intail ; nor ſhall the Children take jointly with their Parents, K. 
C . wp | IS : 
3 be limited to A. for Life and aſterwards to B. for Liſe, the 
Reſidue of the Term not diſpoſed of goes to the Grantor, or the Execu- 
tors of the Deviſor. Q. per Me.—Vide Pol. 44. R. that it goes to the 
Executors of the Deviſor, in C. B. H. 8 W. 3. rot. 1384. inter Eyre and 
Falkner, 1 Sal. 231. 5 5 
If A. upon his Marriage veſts a Term, of which he was poſſeſſed, in 
Truſt for him and his Wife and their Heirs Male, and if he has none, for 


the Term ſhall be fold, notwithſtanding the Truſt. R. 1 Ch. R. 12. 
W If a Term be limited to A. for Life, and afterwards to his firſt, ſecond 


E | and other Sons not in efſe for Life, or in Tail, which Limitations are void; 


the Term after the Death of A. without Iſſue goes to the Executor of the 


Ss Grantor. Dub. Whether it goes to the Executor of A. or the Executor of 
WS thc Grantor, for A. was alſo Executor to the Grantor. Pol. 28.—Where 
BS the Limitation was to A. and his Aſſigns, and the Limitations over were 
WS void, R. that it goes to the Executor of A. Pol. 36. 


So, if a Term be limited by A. in Truſt for himſelf for Life, and after- 


* | wards to his Wife for Life, and afterwards to ſuch Perſon as A. ſhall nomi- 
nate, and for want of Nomination, or upon the Death of the Nominee, to 


his Heir; the Limitation to the Heir is void, and the Reſidue of the Term 
b goes to A. the Grantor. R. Ca. G. . F. . 

But if A. makes a Nomination, it goes to the Nominee, his Executors, 
= or Adminiſtrators, tho' they are not named. R. Ca. Ch. hp. 


} : | to their Iſſue; it is of the ſame Effect, as if it was limited to them and the 
= Hcirs of their Bodies, if the Iſſue be not in e Ca. Ch. 266. (2 Ca. Ch. 
E = 1 15.) a | | 
EL: But if a Term be limited to A. for Life, and afterwards to his Wife for 


| Life, and afterwards to the Heirs Male of the Body of A. this goes to the 
Heir Male; for a Term cannot be intailed, and therefore the Words Heirs 
ale of the Body of A. are Defignatio Perſona, Semb. Cont, Mo. 809, Pol. 


G ö 24. R. Cont. inter Peacock and Spooner in Chancery, Paſeh. 1688. But that 


3 f Armed in Parliament, 2 Ver. 43, 195, 362. 2%. if the Heir Male was not 
= Wa oe at the Time of the Limitation? Vide 5 Geo. 2. 30, 31. this Caſe 
aid. . 35 ˙ aps 
If a Term be limited to A. for Life, and afterwards to his Son and the 
Heirs of his Body; A. has the whole Term in him, and the Son only a 
Poffibility. R. 3 Lev. 265. 1 Sal. 231. 


EK. 3 Lev. 265. | | 
And he ſhall pay the Rent, anſwer for Waſt, &c. R. 10 Co 47. 4. 

5 W ſhall maintain Covenant as an Aſſignee, R. 2 Vent. 128. 3 Lev, 
204. | | at 
And if a Deviſee, &c. in Remainder dies in the Life-time of the firſt 
_cviſkc, bis Eſtate is gone, for it was only a Poſſibility. D. 1 Sid. 188. 

—_—_ 9. Ca. Ch. 322, RE 2 | 
et his Executor, or Adminiſtrator ſhall have it after the Death of the 

rſt Deviſee, if it was not deviſed over after the Death of that Remainder 

Man. R. 10 Co. 51. 5. R. 2 Cro. 510. R. per King, 5 Geo. 2. 26. 


Common Recovery of his Eſtate. R. 8 Co. 96. a. R. 10 Co. 47. 6. 


Or 


But the firſt Deviſee cannot deſtroy ſuch a Poſſibility; tho' he ſuffers a 
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Daughters, and then aſſigns the Term to be fold for Payment of Debts 


If a Term be limited to A. and afterwards to his Wife, and afterwards 


y : | Decree was reverſed per Commiſſioners of the Great Seal, and the Reverſal af- 


* Vide 2 Ver, 
_ 


And therefore, he ſhall plead that he is poſſeſſed of the whole Term. 
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Or makes a Fines after he in Remainder comes in efſe. Per 39. 
1 Rol. 937. l. 45. R. Pol. 26. | e 
Tho' the Feoffment be with Warranty. R. Pol. 26. 
So, if he purchaſes the Reverſion, by which his Intereſt is mergeq, 
R. 10 Co. 52. a. b. 
80 a Deviſee in Remainder cannot grant his Poſſibility. R. 4 Co. 66, 
R. 10 Co. 47. 6. D. 1 Sid. 188, R. 10 Co. 52. 6. I 
+ he may releaſe it to the firſt Deviſee being 1 in Poſtſion . 10 0. 
And the Truſt of a Term limited to one in Remainder may be affigned 
in Equity. Ca. Ch. 8. R. Pol. 32. Vide Ante, (2 H.) R. Cont. 3 Lev. 
427. Where a Deviſe was by one, who had only a Poſſibility, if the next 
in Remainder died without Iſſue. R. Cont. 2 Ver. 563. 
„ ID If a Man purchaſes the Inheritance in the Name of Truſtees, and has 4 
tend the In. Term for Years aſſigned to himſelf, it ſhall be in Truſt to attend the In. 
 heritance. heritance; tho” it is not ſaid ſo in the Aſſignment. R. 1 Ver. 1. 2 0. 
C5. 49, 55. I Ver. 188, 9. Eg. Ar. 241. Vide Ante, (4 G. 5.) 
So, if he had a Term for Vears in himſelf, and afterwards purchaſes the 
Inheritance in the Name of Truſtees, -R. 1 Ver. 104. 
So, if he limits a Term upon a Truſt to be declared by his Will in 
Writing, and if he makes no Diſpoſition, to attend the Inheritance ; he by 
a Nuncupative Will gives the Whole to A. and dies without an Heir; the 
Term ſhall attend the Eſcheat. R. 1 Ver. 340, 357. 
If Lands be of the Nature of Gavelkind, the Term ſhall be diſtribu 
for the Benefit of each Heir. 1 Ver. 357. 
If a Term, aſſigned to two Sons on the Purchaſe of the Father, was 4 
Mortgage, and one Son dies, the Survivor ſhall not have the Benefit, upon 
= Payment of the Money due upon the Mortgage. R. 1 Ch. R. 119. 
e If a Term be aſſigned in Truſt to attend the Inheritance, it ſhall not b 
e ep . made Uſe of to defeat a Tenant by the Curteſy. R. 2 Ver. 32 
007, 260: #4 Ik̃ there be a Term to attend the Inheritance, a Deviſe of the Inhei- 
tance, defective for Want of three Witneſſes, does not paſs the Tem 
X. Eg. R. 170. 


4 


(4 W. 23.) Truſtees to preſerve contingent Uſes, where the Eſtate was mortgage 
To preſerve and ſubject to a Judgment, and afterwards ſettled, upon Marriage to tix 
| Uſe of the Mortgagor for Life, and afterwards to his Wife for Life, the 

to Truſtees, and to the firſt and other Sons in Tail, ſhall be decreed to jon 
with the Mortgagor i in a Sale, where the Wife aſſents and no Son is * 
and the Mortgage cannot be otherwiſe paid. R. 2 Ver. 303. 

So, if a Term be veſted in A. to the Uſes of his Will, and a Deriſe 5 
to B. in Tail, Remainder to A. in Fee, and B. ſuffers a Recovery and 
grants to C. It ſhall be decreed that A. ſhall aſſign the Term for the Benet 
of C. R. 2 Mod. . 

But a Truſtee to preſerve contingent Uſes ſhall not be GT" to join i 
a Sale for Payment of Debts, tho' there has been no Iſſue for twelve Yeats, 

nor any Probability of Iſſue afterwards. Dub. 1 Ver. . 

So a Breach of Truſt ſhall never be decreed; as, if a Marriage Settiemell 
be to A. for Life, and afterwards to the Wife for a Jointure, then to Tu- 
ſtees to preſerve contingent Uſes, then to the firſt and other Sons, Gc. tue 
Truſtees ſhall not be decreed to join in a Sale, tho' the Portion Was nol 
— and tho' it be for Payment of Debts. R. 2 Ca. c. 144: 


00 


r | 
80, if a Father be circumvented to do an Act, by which the contingent 
Eſtates are deſtroyed, the Perſon defeated ſhall be relieved in Equity, 1 Yer. 
Ho iy Truſtees to preſerve contingent Remainders join in a Feoffment, or 
Releaſe to the Tenant for Life, whereby the Remajnders are merged; it 
will be a Breach of their Truſt, and the Feoffment ſhall be to the former 
Uſes; and then the Truſtees ſhall purchaſe another Eſtate to the ſame Uſes, 
where the Feoffee is a Purchaſer for a valuable Conſideration, without 


Notice. R. 2 P. V. 612. 


merged by the Deſcent of the Inheritance, Equity will revive the Term for ,; 
the Benefit of the Children. 2 Ver. 91, 208, Vide Ante, (3 Z. 4.) 

3 So, if A. creates a Term for Portions for his Daughters, and afterwards 
WS limits the Eſtate to his own right Heirs, and dies having only one Daughter 
his Heir; the Term ſhall not be merged in Equity, unleſs it be for the 
Benefit of the Heir. 2 Ver. 352. 


But where, by Articles upon Marriage, 1200 J. was agreed to be veſted in 
Land to be ſettled upon the Huſband for Life, To his Wife for Life, To 
che firſt and other Sons in Tail, then for a Term to Truſtees for Portions 
bor the Daughters, and afterwards to the right Heirs of the Huſband, who 
dies before the Settlement made, having only a Daughter; the Land ſhall 
be decreed to the Daughter and her Heirs, ſubje& to the Jointure, without 
the Term for Portions, which was of no Uſe to the Daughter and Heir. 
2er. 351. 


(4 W. 25.) Breach of Truſt 5 How puniſhed. 
If a Man acts contrary to his Truſt, he ſhall be decreed to make Satiſ- 


faction; as, if there are Articles between A. and B. to make a Jointure on 
C the Wife of A. and, by Importunity, B. releaſes his Covenant, and delivers 
up the Articles to A. he ſhall make a Recompence to the Wife and the 
= Children of the Marriage, for his Breach of Truſt. Semb. Ca. Ch. 125. 
If a Truſtee in a Recognizance releaſes the Recognizance, he ſhall pay 
le Principal and Intereſt, if it does not exceed the Penalty. R. 1 Ver. 342. 
If a Judgment be to 4. for the Security of Articles for making a Join- 
We ture, and A. by Corruption acknowledges Satisfaction, whereby the Join- 
ure is defeated ; A. ſhall make good to the Wiſe all her Damage. R. 
2 Ver. 620. e i SE ES 
_ ct if 4. had a Colour to do it, and did not act by Corruption, he ſhall 
only pay Coſts. 2 Ver. 619. 5 a 
_ So, if a Truſtee ſells the Land, and, after a Fine and Nonclaim for five 
= Y cars, repurchaſes it for a valuable Conſideration, Equity will decree the 
Land to the Cν,) que Truft, 1 Ver. 60, 61, 84, 145. 2 Ca. Cb. 126. 
_ 5o, if a Truſtee ſells to A. who has Notice of the Truſt, who levies a 
Fine, and five Years paſs ; the Ceftuy gue Truſt (hall not be barred ; for A. 
having Notice ſhall be a Truſtee for him. Eg. Abr. 256. 1 Ver. 149. 


| Breach, ſhall not take Advantage of it; as, if A. ſells for a valuable Con- 
ſideration, in Breach of his Truſt, and the Purchaſer levies a Fine, and 


he ſhall not avoid the Truſt by the Fine and Nonclaim. R. 2 Ca. Ch, 126. 
Eg. Abr. 256. - 


Vor. II. 5 1 80 
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If a Term be in Truſt to raiſe Portions for Children, and be afterwards 8 OE” 


Ons. 


So, tho' the Breach of Truſt was purged, he who was guilty of the (4 W. 26) 
Tho' the 
Breach be 


| . . | purged as to a 
five Years paſs without Claim, and afterwards A. purchaſes the ſame Land, Stranger. 


262 a e e e e 


W. ) So a Breach of Truſt ſhall be remedied, tho' the Land be out of the 


Tho' the Juriſdiction of the Court; as, if the Land lies in Jreland, but the Truſte 


lies out of the lives within the Juriſdiction of the Court, Chancery will proceed againſt his 


N of Perſon, tho' it does not touch the Profits of the Land. 2 Ca: Ch, 189 
the Court. | 


' Vide Furif. 1 Ver. 76, 135. R. 1 Ver. 405, 419. c 


diftion, Aue, If one Jointenant of Land in Ireland, takes the whole Profits, and comes 


3X) into England, he ſhall account for the Profits here. R. 2 Ca. Ch. 214. 

So, if an Agreement be that Portions ſhall be paid, and that a Receiver in 
the Iſle of Man ſhall pay them out of the Rents there; tho' a Decree do 

not bind Lands there, yet it ſhall be againſt the Perſon. R. Ca. Ch, 221. 
If a Matter ariſes within a County Palatine, and the Perſon lives her 
Chancery will compel him to do what he ought. . Sh 
So, if a Mortgage be of the Iſland of Sarke, or Land in Jerſſey, Guernſy, 
Sc. Chancery will compel the Mortgagor, being here, to redeem or be fore. 

cloſed. R. 1 Sal. 404. 2 Ver. 494. 
So, if a Man obtains a Settlement of Lands in Ireland by Practice. R 


upon Plea, 1 Ver. 76, 239, 405, 419. 


. eee, So every one, who is Particeps Criminis, ſhall be affected by the Breach 
e 5 : e 
Who ſhall be. As, if a 44 aan Notice of the Truſt. Vide Ante, (2 C. 2— 
| 4 C. 1.—4 1. 3. | e 8 
Tho' he pays a valuable Conſideration. 1 Ver. 60, 149. Eg. Abr. 246, 
Tho' after the Purchaſe he levies a Fine, and five Years paſs ; for being 
a Truſtee, the Fine is fraudulent. - 1 Ver. 149, | 
Tho' the Truſt be for Creditors, who ſhould claim within a Year, an 
after the Year an Aſſignment is made to B. who does not know that tie 
Debts were not paid; for he had Notice of the Truſt. 1 Yer. 319. 
If A. by Fraud obtains Adminiſtration to B. and ſells the Stock of B. b 
D. who knows of the Fraud, D. ſhall be decreed to refund. R. Ch. R. 
298, 430. f l . 
So, if a Truſtee ſells to A. not having Notice of the Truſt, who leis 

7 | a Fine, and five Years paſs, and then conveys to the Truſtee ; the Truſte 

© id ſhall take upon the prior Truſt, notwithſtanding the Fine. Eg. Abr. 256. 

| So, if a Man encourages a Purchaſer, where he himſelf has a Title; &, 

if the Heir at Law encourages A. to purchaſe an Annuity of his younge 
Brother under the Will of his Father, when the Eſtate was intailed upon 

| the Heir, by a Settlement prior to the Will. R. that he ſhall be decreed i 

* 2d Part of Confirm the Purchaſe, 1 Ver. 136. Eg. Ca. 96. 

2 Mod. Ca Tf Copyhold, or other Land belongs to a Younger Son, and the Elder 
Brother ſells it, of whom the Younger Brother, knowing of ſuch Sale, 4. 
cepts an Annuity of equal annual Value, and ſuffers the Purchaſer to en! 
during his Brother's Life, but afterwards ſeeks to avoid the Purchaſe, 
ſhall be obliged to confirm it. 1 Yer, 325. on 

If A. takes a Mortgage from B. but beforehand inquires of C. whetit 
he had any Money due to him from B. and he denies that he had, tho be 
had a prior Mortgage; A. ſhall be preferred to C. R. 2 Ver. 5544. 
If A. upon the Marriage of her Son agrees to releaſe her Dowel, ſe 
ſhall be decreed to do it, tho' it was upon a falſe Suggeſtion. R. 2/" 
3d. | | 

"If A. having a Term, be a Witneſs to a Settlement made by her di 

on his Marriage, whereby that Term is ſettled, ſhe ſhall be decreed u 

make good the Settlement. R. 2 Ver. 150. | 3 


00 


5 


na. 1 

So, if a prior Mortgagee be a Witneſs to a ſecond Mortgage, and does , 
not diſcover his Mortgage, he ſhall be poſtponed. 2 Ver. 151. Eg. Ca, 1 
. DR | 3 oe 


If 4. having a Deed by which an Eſtate is intailed on him after the 
Death of B. be privy to the Marriage of B. and ingroſſes Articles, whereby 
that Eſtate is to be ſettled on the Wife for a Jointure; he ſhall never defeat 
the Jointure by ſuch Intail. R. 2 Ver. 239. : 

_ 1 4. has a Statute for 1200 J. of B. and afterwards is Counſel for C. 
= who lends B. 200 J. upon Mortgage; the Eſtate in Mortgage. ſhall not be 
#1 charged with the Statute at the Suit of A. till C. is ſatisfied the Whole due 
T4 upon his Mortgage. R. 2 Ver. 370. : - 

3 So, if A. having Notice of his own Title, after the Death of his Mother, 
encourages the making of a Settlement of the ſame Land upon the Mar- 
W 1 riage of B. his Siſter. - R. Eg. Ca. 37. * : | 
Ot, if A. has Knowledge of the Settlement, tho' he does not encourage 
tit, and tho' B. afterwards ſells without his Privity. Eg. Ca. 37. Dub, 
Es. Ca. 96. * 3 

_ Tho' 4. be an Infant, or Feme Covert, Eg. Ca. 37. * | 

_ So, if a Purchaſer, or Mortgagee, hearing of a prior Settlement in Truſt, 
WS obtains an Aſſignment from the Truſtee ; it ſhall be ſubje& to the Truſt, 
WS tho' it was intended to ſupport his Purchaſe, or Mortgage; for it was a 
= Brcach of Truſt, he having Notice of the Truſt. R. 2 Yer. 271. 5 
If a Mortgagor preſents A. upon Simony, but afterwards waives him, 
and preſents B. who, hearing that the King intended to make a Preſenta- 
tion, afterwards reſigns and takes a new Preſentation from the Mortgagor 
and alſo from the Mortgagee; the Preſentation by the Mortgagee ſhall 
WS not be made Uſe of by B. to defend him againſt the Preſentation by the 
King. R. 2 Ver. 549, 5 50. 5 


* 2d Part of 
2 Mod. Ca. 


But if a Man has a legal Eſtate, or Intereſt in Land ſubject to a Truſt, a (4 W. 29.) 
= Purchaſer 5:2 fide ſhall not be affected by the Truſt; as, if the Deviſee Who not. 
of a Term, ſubje& to Debts and Legacies, enters by the Aſſent of the Exe- 
 cutor, and ſells to A. bona fide, A. ſhall not be prejudiced. Ca. Ch. 257. 
—_ >, if a Man joins for Conformity, he ſhall not be charged thereby for 
me Breach of a Truſt; as, if two Truſtees join in a Receipt for Money, 
vbere one only receives it, he only ſhall be charged. 1 Sal. 318. 
So, if two Executors give a Diſcharge for Money, and one only receives 
tit, he alone ſhall be charged, as to Legacies. 1 Sal. 318. | 
_ Y=t both ſhall be charged to Creditors. R. 1 Sal. 318. Semb. Bridg. 38. 
_ 5o, if one Truſtee only acts in the Truſt, the other ſhall not be charged, 
ERK. Bridg. 37, 8. | 5 | 
_ 5, if two Truſtees join in a Sale and in a Receipt for the Money, and 
one of them receives Part, and the other the other Part, and becomes in- 
Ws {olvcnt, his Companion ſhall be charged only for ſo much as he received. 
EK. 2 Yer. 504, 515. = 
50, if a Mortgagor pretends that he was in Treaty for a Leaſe, which 
—_ od be an Improvement to the Eſtate, and defires the Mortgagee will 
- | wag a Sight of the original Grant to ſatisfy the intended Leſſee, that he 
bad a Power to make ſuch Leaſe, and the Mortgagor, having obtained ſuch 
original Grant, makes a Mortgage to another Perſon ; the firſt Mortgagee, 
not privy to his Deſign, ſhall not be prejudiced thereby. R. 2 Ver. 726, 
| So, if there be Tenant for Life, Remainder to 'Truſtees in Fee, upon 
[Truſt for the firſt and other Sons of the Tenant for Life, in Tail, Sc. if 
the Tenant for Life, the Truſtees, and the Iflue in Tail Join in a Feoff- 
ment and Fine, it is not 2 Breach of Truſt in the Truſtees, for they are- 
only intruſted for the Iſſue in Tail. R. 2 Per. 754. 


But 


. ff ˙ 
1 | But, if two Executors account for a Perſonal Eſtate, in which there ;, 
200 J. Eaft-India Stock, which they afterwards ſell, and one receives 1000 
and becomes inſolvent, the other ſhall be charged ſor the Whole; for there 
was no Neceflity for his Joining. R. 2 Ver. 504, 515, 570. 
$0, if two Truſtees join in a Sale and Receipt for the Money, both {41 
be charged, where it does not appear how much each received. 2 J, 
2G. - | | 


u. Bag --p So a Truſtee ſhall not take Advantage by the Management of the Try}, 
\ Breach of and therefore, if a Truſtee compounds a Debt, or a Mortgage at an Under. 
Truſt. value; it ſhall not be for his own Benefit, but for the Advantage of the 
A Truſt Eſtate. 1 Sal. 155. a | 1 
private Ad-. If a Truſtee lends the Money of an Infant, without the Approbation of 
vantage to Chancery, upon an improper Security, he ſhall anſwer to the Infant for the 
himſelf. Money if it be loſt; as, if he lends it on the ſingle Bond of B. who tails, 
tho! then of good Credit. R. Eg. R. 10. 5 
S8o, if he purchaſes Land with the Money of the Infant, without the 
Allowance of the Court; if it be diſallowed by the Infant at his full Age. 
| Eg. R. 10. | 
8 But this ſhall be a Breach of Truſt, or not, at the Diſcretion of the 
Court; for every Thing, which the Court can allow a Truſtee to do, i 
may allow, when done; and therefore, the Purchaſe of a Copyhold con- 
tiguous at the Requeſt of the next of Kin was allowed, tho' diſapproved by 
the Huſband of the Infant. Eg. R. 10. 


Vide Ante, (4 W. 28.) 


(4 W. 31.) But, if A. leaſes Lands for 1000 Years to B. and others, upon Truſt to he 


king wig ſold for Payment of Debts in a Schedule annext; it will not be a Breach dt 


Breach of Truſt, if the Truſtees afterwards take an Eſtate of Inheritance from 4 
Truſt, whereby the Term is merged, upon Truſt to pay thoſe and alſo other Debs, 


R. Ch. R. 479. „ | 
If the Truſtee of a Term for 99 Years for Payment of Debts and Le. 
| cies, agrees for an Under-Leaſe, and then the Debts and Legacies are fi. 
fied by a Sale of Timber; the Leaſe ſhall be decreed, tho' he in the Reve | 
ſion diſſents. 2 Ver. 647. | 
Vide Ante, 4 W. 29 | 


my 4 So, it ſhall not be a Breach of Truſt, if the Truſtee compounds a Deb, 
V ee acts with With the Aſſent of the Cefluy que Truſt. R. Cb. R. 58. 

8. | the Privity of | | | 

= the Cefluy que | 

Truſt, 


3 8 (4X) Matt. 


1 an Afidavit of Waſt committed, Chancery will grant an l.. 
| junction to ſtay the Waſt. Vide Ante, (D. 11.) 

So, if Tenant for_Life, without Impeachment of Waſt, commits volut- 
tary Waſt, an Injunction ſhall be granted to ſtay ſuch voluntary Wik 
2 Ver. 738. b 7 | Bo A 
And after a Settlement upon his Son in Marriage, if he commits voni 
tary Waſt and Deſtruction, to the Prejudice of his Son in Remainder, 
ſhall make Reparation, or Recompence for the Waſt committed. 
2 Ver. 738. PS IO | | 
<0 But if an Eſtate be deviſed to A. for Life, and afterwards to B. in Fer, 
if he pays certain Legacies within ſuch a Time, and if he does not # 
them, to C. he paying thoſe Legacies ; Equity will allow B. to cut dof 


I Timbe 


» 
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3 upon the Land, for Payment of the Legacies, without \ Ae. , cnc 
| Per or C paying for the Damage to A. if any is done, R. fear any affnczht « 


. IC. 
2 Ver. 152. 
erm * aſſigned in Truſt for A. for Life, and aſterwards for 
B. = 8 Impeachment of Waſt ; Equity will allow B. to cut 
1 down Timber for his Maintenance, in the Life-time of A. R. 2 Ver. 218. 
| . If the Leſſee of a Tenant for Life has committed Waſt ſbarſim, but has 
3 alſo improved t the Land, he ſhall be aided on Payment for the Waſt, and 
* Acceptance of a Leaſe with an Increaſe of Rent. &. 2 Ver. 263, 


CHAFFEL ww 
Vide Egli, O.) [| wvs EVM | 


> 5 IBRTTANNICVM 
c H' APT E RE | 
Vide ns Perſons, (C. 3.) | 


| C HA R 1TABLE- U SES. 
V. ide Coe, 2 N. 1, &c. U, (N. 1, c.) 


K R T E R. 


7 ide Franch es, (F. 5, &c.)— Juſtices of Peace, (A 5.)— 
— (B.—D. 1.) 


CH A R TE R * 


| (a) Lo whom the Pꝛoperty of them belongs. 


\ F a Man ſeiſed in Fee conveys Land to another and his Heirs, without 
3 Warranty, all the Charters belong to the Feoffee as incident to the Land, 
whether they comprize Warranty, or not; for the Feoffor has no Uſe for 
hem, but the Feoffee muſt defend his Title at his Peril. R. 1 Co. 1. a. 
And all Charters belong to the Feoffee without Warranty, tho” they be 
jot granted by the Conveyance. R. 1 Co. 1. 4. 

So, in all Caſes, the Charters, Muniments, and Evidences of Land be- 
ng to him who has the Inheritance of the Land, as incident to it, if ano- 
er Perſon be not bound to Warranty. 
| And therefore, if A. enfeoffs B. by the Word (Dedi ), which imports a 
Warranty during the Life of the Feoffor, alter his Death B. ſhall have all 
me Charters, 1 Co. 2. 6. 


Vor. II. f Yyy 8 So, 
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Vide Deti nue, 


A.) 


e 


So, if a Man enfeoffs another with Warranty, who dies without an Her, 
the 1 Lord by Eſcheat ſhall have all the Charters ; for he is in in the Pop 
and the Feoffor is not bound to warrant him. 1 Co. 4.8, 

So; if a Feoffment be to two and their Heirs, the Survivor ſhall have all 
the Charters, &c., and not the Heir of him who died; for he has no Uſe 
for them. 1 Co. 2. b. 

80 Charters, &c. which are necefary to maintain his Title to the Pol. 


| ſefßon, belong to him who has the Land tho' another be bound to War. 
ranty; as, if a Thing which lies in Grant, as a Seigniory, Rent, Ge. be 


granted with Warranty, the Grantee ſhall have the firſt Deed ; for it i; 
neceſſary to make his Title againſt the Grantor himſelf, or any claiming 
under him. R. 1 Co. 1. b. 


So, if a Feoffment be made of Land with Warranty, the Feoffee ſhall 


| have Court-Rolls, Fc. which concern the Poſſeſſion only, and not the 


1 -1 C9, 1.0. - 
So, if the Feoffor grants the Charters to the Feoffee by his Conveyance, 


the Feoffee ſhall have them, tho' the Feoffor be bound to Warratty 


I Co. 1. 8. 
If a Grant be by Indenture, every one ought to have his Part; for ever 
one who pleads it ought to produce it for that which belongs to him. 0, 

L. 143. 0. 
And therefore, if only one Part be executed, it ſhall be depoſited 3 in the 


Hand of a cemmon Friend. Co. L. 143. 6. 


But if a Man make a Feoffment with Warranty, without a Grant of the 
Charters, he ſhall have all the Charters and Evidences which contain War- 
ranty, or are neceſſary to deraign the Warranty Paramount, or are materi 
for the Maintenance of the Title of the Land ; for the Feoffee relies upon 
his Warranty. R. 1 Co. 1. 6. Co. L. 6. a. #114 ot + 74 here 

So the Heir of the Feoffor ſhall have them, tho' he has nothing by 
Deſcent ; for he may be vouched. R. 1 Co. 1. b, 

Vo the Feoffor ſhall have them, tho' the Feoffee, as Affignee, may vouch 
thoſe who are bound to Warranty Paramount; for he may alſo vouch the 
Feoffor if he pleaſes. R. 1 12 I, py | 

Kee ar tHe „ "A Ab.. His. 2 


(B) Detinue of charters. 
(B. r.) When it lies. 


Vide Pladr, 1 may have Detinue of Charters againſt him. Co. L. 286. b. 
(2 X. 1, &.) So, if he detains a Statute, Obligation, Releaſe, Articles of Agreemen, 


Teſtament, Sc. Reg. 159. b. 

80 a Man may have Detinue for any Charters, which make his Titk 
ſure. F. N. B. 138. K. | 
As, if A. leaſe for Years, and afterwards 3 the Eſtate to the Leſſt 
and his Heirs; the Heir ſhall have Det:zaue for the Leaſe, as well as for the 
Deed of Confirmation, F. N. B. 138. K. 

If the Donee in Tail die without Iſſue, the Donor ſhall have Detinu ſo 
the Deed which the Donee had. F. N. B. 138. F. 
If a Feoffment be to A. and B. and the Heirs of B. and A, dies; Þ 
or his Heirs ſhall have Detinue for his Deed. F. N. B. 1 38. F. 
So the Iſſae in Tail ſhall have Detinue againſt the Diſcontinuee, for be 
Deed of Intail, F. N. B. 138. H. 


Detinue of Charters bailed, or found, in the Life of the Anceſtor, ough | - 


to be brought by the Heir, and not by the Executor, or Adminiſira 
F. N. B. 138. J. 


F a Man detains Charters, which concern the Inheritance of another, le / 


5 . wy 


r 


And it may be brought by the Heir, tho' he has not the Land: As, if 
A. being enfeoffed with Warranty, enfeoffs B. with Warranty; the Heir 
of A. may have Detinũe for the Deed of the firſt F eoffment. F N. 

8. L. 

85 the Heir of the Diſſeiſee may have Detinue for the Charters, before 
* F. N. B. 138. L. 


(B. 2.) What ſhall be the Proceeding, 


Detinue of Charters concerns the Realty, and therefore ſhall be brou abt 
only in C. B. F. N. B. 138. B. C. Reg. 159. 6. 

Or, in the County by Juſticies. F. N. B. 138. B. Reg. 1 

And if it be brought in B. R. or any other Court, a Superſedeas lies. 
F. N. B. 138. C. 

There ſhall be Summons and Severance, as in other real Actions. Co. 6 
286. . 
But a Capias does not lie, nor Proceſs to Outlawry, as in Detinue for 
Gods. Co. L. 286. 6. 
Thc Declaration in Detinue for Charters ought to be certain, as well as 
_ Detinue for Goods. Vide Pleader, (2 X. 2.) 
And therefore, it ought to ſhew the Certainty of the ehren demanded, 

= and what Lands they concern, except where they are in a Bag ſealed, or a 
—_ Cheſt locked, and then it is not neceſſary. Co. L. 286. b, Reg. 160. a. 
SE co it ought always to mention the certain- Number. Reg. 1 59. 6. 100. 4. 
And if they are in a Cheſt or Bag ſealed, it may alſo mention the Cer- 
WS tainty, if it be known. Bro. Ent. 148. 
Ai, leaſt it is proper to deſcribe one of the Charters with Certainty, if it 
may be, and then the Defendant cannot wage his Law. Co. L. 286. b. 
BY But ;F the Declaration mentions the Bag to be ſealed, or the Cheſt to be 


aq locked, it is ſufficient, tho' it be not ſo; for it is not traverſable. 
100. a. 


Reg. 


(B. 3.) Plea in Detinue for Charters, 


= To Detinue the Charters the Defendant may plead Touts ini rift 
1 Vide Pleader, (2 X. 3, &c.) N 
== So the Debcadand may plead, that the Charters were delivered by the 

= Plaintiff and a Stranger qua manu, upon Conditions which he knows not 


whether they are performed, and * that the Stranger may be warned. 
PVide Pleader, (2 X. 8.) P 8 y arne 


Vide Pleader, (2Y.6.) 


_ When Charters are allowed in Evidence. 
Vide Evidence, ot E ** 


C HART ERP ART y. 
Vide Merchant, (E. 2, &c.) 
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might have a lawful Commencement. 4 If. 3o1. 


except the Juſtice in Eyre. Manw. 76, 78, 81, R. 2 Cro. 155. 1 Bu 


tinentiis to a Subject, the Foreſt does not paſs, R. Pal. 60, 92. 


(A) F oꝛeſt. 
(A. 1.) What ſhall be. 
| A Foreſt is a Place of Wood and Paſture, diſtinguiſhed Metis & Bund 


1 
for the Cuſtody of Beaſts and Birds of the Foreſt, (vig. Hart, Hind * 
Hare, Boar, and Wolf,) the Chaſe, (viz. Buck, Doe, Fox, Martron and bu 
Roe, ) and the Warren, (viz. Hare, Coney, Pheaſant, and Partridge, ) and 
repleniſhed with Vert and Veniſon, for the Preſervation of which peculix E- 
Laws, Privileges, and Officers belong. Manw. 40. 4 It. 289, 298. 4 ; 
A Foreſt comprehends in it a Chaſe, Park, and Warren, Mam. 52. 1 
And may be made by Act of Parliament. 4 Inſt. 30 1. b 
Or the King, by Commiſſion to the Sheriff or Commiſſioners, may order, ] 
that they make a Perambulation in ſuch a Country, and ſo much as appear 
to be convenient for a Foreſt that they ſurround it by Meers and Bound, ak 
Man. 57. nt gra 
And upon the Return of ſuch a Commiſſion into Chancery, the King EA 
may iflue a Writ to the Sheriff reciting the former Commiſſion and Return, = Cor 
and commanding him that he proclaim it throughout the Country to be Sub 
Foreſt. Manw. 59. EE E 
And if after a Writ to proclaim it, and a Return of it, the King gent whi 
proper Officers and Courts, it commences a Foreſt. Man. 60, £ 
So the King may claim a Foreſt by Preſcription. 4 nf. 30 1. = , 
( 


And it may be claimed by Preſcription in the Lands of a Subject, for i 


(A. 2.) Who ſhall have it. 


But none can make a Foreſt, except the King. Manw. 71. 
So the King cannot make a Foreſt in the Lands of a Subject, without 
his Conſent. 4 Inf. 301. Semb. Cont. Manw. 5 5. 
And it is not proved a Foreſt by being called a Foreſt in Records, &, 
but by having Courts, and Officers, &c. 4 Inf. 298. R. 12 Co. 22. 
So by the St. 16 Car. 16. The Meers, Limits, Bounds, &c. of eie) 


Foreſt ſhall not extend beyond what were taken to be ſo 20 Fa. 1. terw: 
And no Place ſhall be taken to be Foreſt, or within a Foreſt where 0 Ty. 
Juſtice Seat, Swanimote, or Court of Attachments hath been held, or he- Park 
derors choſen, or Regard made within 60 Years before the Reign of Charts Bi 
Yet the King may by expreſs Words grant a Foreſt to a Subject. C. L Fore; 
233. a, Manw. 72, 75. per 2 Judg. Cont. 1 Rol. 112. 4 A 
And by ſuch Grant of a Foreſt cum omnibus incidentibus, appendicii, - Veni 


pertinentiis, the Subject ſhall have the Foreſt with all Courts, and Officen 


200. | 

So by expreſs Words, the King may grant to a Subject to have Ju! 

Regalia to make a Juſtice in Eyre, &c. Manw, 76. 
But if a Foreſt be Parcel of a Manor, by a Grant of the Manor cum fl. 


(B) Chill 


3 


Chaſe: 
What {hall be. 


Chaſe is the ſame Liberty as a Park, fave that it is not incloſed. 


Manw. 5 2. 

50 And ee a Chaſe has no Officers or Courts, as a Foreſt has. 
#4 3 Offenders there ſhall not be puniſhed by the Laws of the Foreſt, 
but by the Common Law, or Statutes. Manw. 52. 

A Free Chaſe may be claimed by Grant, or Preſcription. I Bol. 112. 
It 17 be claimed in his own Wood, as appurtenant to his Manor. 
= 4 7 3 
=—_ Or in a Foreſt, fon. 278. 
| So, by Preſcription, it may be in the Soil of another. 

It may be claimed for Red-Deer by ſpecial Licence. Jon. 278. 
kt the King makes a Commiſſion to incloſe a Foreſt and it be proclaimed 
2 Foreſt, it ſhall be only a . till the proper Officers and Courts are 
pdranted. Mano. 60. 


lf the King grant a Foreſt to a Subject without the Words, to have 
Courts and Officers of a Foreſt ; it ſhall be only a Chaſe in the Hands of a 
= Subject. Manw. 80. R. 2 Cro. 155. D. Pal. 89, go. 

But none can make a Chaſe; or a Park within his own Land, or elſe- 
WE where, without the King's Grant. Mamo, 56. 2 Inſt. 199. 

And if he does fo, a Quo Warranto lies. Mano. 56. 

= So the Owner of a Chaſe ſhall be fined, if he kill a Beaſt of the Foreſt, 
or refuſe to drive back a Beaſt of the Foreſt out of the Chaſe, Jon. 278. 


= (C) Park. 

\ 3 | A Park is a Territory ncloſed, which has a Privilege for Beaſts of Chaſe, 
5 by Preſcription, or the King” 8 Grant. Co. L. 233. a. 2 Inft, 199. 

Bridg. 26. 

And it may be within his own Soil. 

Or by the Licence of the Kin 8, or the Owner of the Foreſt within the 

Limits of a Foreſt, Manw. 85, 89, go. Bride. 26. 

And if ſuch Park in a Foreſt be laid down r ſeveral Vears, it may af- 

terwards be incloſed de novo. Manw. 82. R. 2 Cro. 1 56. | 

And the Owner of the Park may kill any Beaſts which he finds in his 

Park, tho' they come out of the Foreſt. 2 Cro. 1 56. 

But a Park within a Foreſt ought to be incloſed, to prevent Beaſts of the 
Foreſt from coming into it. Manw. go: R. Bridg. 26. 


| [Veniſon, Vert, or Incloſure. R. Cro. — 60. 


(D) Warren. 
A Fro Free Warren is 2 Privilege, which a Man claims by Grant, or Pre- 


2 Rol. 812. J. 5. to 2 


And the Owner may diſpark his Park, if he grants or deſtroys all the 


ſeription, to have Beaſts of a Warren in his Land, or Demeſnes ita 
guod nullus intret ad Th end vel Capiendum quod 4 Warrennan parting. | 


Vor, II. "im. - A 
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Year, Hindcalf, or Calf, in the 2d Broket, in the zd Spayad, in the 4 


claimed. Mam. 99. 


Treſpaſs upon the Veniſon of the Foreſt. Manw, 111. 


C© RH A HE 

A Waden is a Privilege diſtinct from the Land, and by a Leaſe of the 
Land, without more, does not paſs. Dy. 30. in Marg. 

Nor, by an Alienation of the 1 without ſaying, Cum pertinent, 
Dy. 30. 6. 

7% if it be ſaid Cum pertinentiis, where he has a Warren by Grant, nat 
by Preſcription. Dy. 30. b. in Marg. 

So it may be granted, or claimed, within a Free Chaſe of the King, WR 

4 Inſt. 298. 12 Co. 22. _ 

And the Grantee — there build a Lodge upon his own Inheritance. 8 « 


4 Inſt. 298. n 
So it may be claimed i in a Foreſt of the King. R. Manw. 8 1. R. 2 C. coc 
155. Jon. 280, 290. . 
And tho' it bave not been uſed for many Vears, the Preſcription ſhall net 7 
be deſtroyed. Manw. 81. 2 Cro. 15 5. Vide Liberties, (C. 2.) tk 
If there be a Warren by Charter within his Manor, he may mae 8 
Burrows, and build a Lodge in any Part of the Manor de novo. Mara, | the 


82. 12 Co.22. N. 2 Gro. 150. 

Tf it be claimed by Preſcription, he ought to make them 1 in the antient 
Place. Manw. 82. 12 Co. 22. R. 2 (ro. 156. 

But a Man cannot preſcribe for a Warren in the Lands of a Strange, 
which are not within his Seigniory. 2 Rol. 265. /. 52. 

And if the King grants to B. a Warren within his Manor, he ſhall 
have it only in the Demeſnes, not in the Land of the Frecholders, Cry, 
EI. 46 

80 LA can make a Warren in his own Land without the King's L. 
cence, becauſe he cannot appropriate to himſelf Feras Nature, which at 


Nullius in Bonis. 2 Rol. 8 12. 1.25. II Co. 87. 6. 2 Inſt. 199. 


41 


E) Beaſts of the Foeſt, and Chaſe. 


HERE are 5 Beaſts, which are properly Peaſts of Foreſt, or Venary; 
viz, The Hart, Hind, Hare, Boar, and Wolf. Mam. 91. 6G, 

138. 6. 
The Hart is fo named when in his 6th Year, being . in the fil 


Staggard, in the 5th Sag, in the 6th Hart. Manw. 98. 
After being chaſed by the King, it is an Hart Royal; and if a Proclams 
tion goes for his Return to the Foreſt after the Chaſe, a Hart Royal ri 


The Hind in the 1ſt Year is called Cal in the 2d Brocket's Sijter, i 
the 3d an Hind. Manw. 100. 

The Hare is a Leveref in the 1ſt, an Hare 1 in the 2d, and à great Hut 
in the 3d Year. Manw. 100, 

The Boar in the firſt Year is a Pig of the Sunder, in the 2d an Hyg," 
the zd an Hag ſtear, in the 4th a Boar. Manw. 100, 

So there are properly 5 Beaſts of Chaſe, or Park; vig. Buck, Doe, Fo, 
Martron, and Roe. Manw. 94. Co. L. 233. a. 8 Co. 138. 6b, 

Every Beaſt of Foreſt, and Chaſe 1 is properly called Veniſon, (Venati) 
Mana. 111. 

And therefore, if any kill an Hare within a Foreft, he ſhall anſwer for 1 


And every Treſpaſs to the Fotaſt 1 is to the Vert, or Veniſon. ow: 1 


1 4 4 | | Or that 


6 Seal 


2 


C H A 9 E 


(CF) Beaſts of the Warren. 
| Q O Beaſts of Warren are properly 2, viz. Hare, and Coney. Mam, 


9s. But Co. L. 233. 4. names a Roe to be a Beaſt of Warren, Hare, 
and Coney are named. 8 Co. 138. 5. 1 | e 
| The Fowls of Warren are only Pheaſant, and Partridge. Manw. 95. 
5 8 Co. 138. b. | 


hot Yolucres Campeſtres, as Quail, Raile, &c. and Silvuęſtres, as Wood- 
cock, &c. and Aquariles, as Herne, Mallard, &c.. are alſo named Fowls of 
Warren. Co. L. 233. 4. f | YT 
hut the Lord of a Manor may preſcribe, for himſelf and his Tenants, to 
take Fowl in the Warren of another. R. 3 Mod. 246. 
do he, who has a Warren in a Foreſt, muſt keep it well incloſed, tha 
me Conies do not eſcape into the Foreſt. Jon. 296. | — 


(G. 1.) Meers of a Foꝛeſt. 


"VERY Foreſt, and Chaſe ought to be diſtinguiſhed by Meers, and 
Limits, without which it cannot be a Foreſt, Manw. 48, 128. 
4s. 289, 317, 318. . 

And the Meers are Parcel of the Foreſt. Manw. 131. = 
And by the Sf. de A. & Conf. For. 6 Ed. 1. Omnes Metæ Foreſtæ ſunt 
—_ re Domino Regi. Manw. 130, 131. | 
And therefore, every Beaſt of Foreſt killed in the Highway, River, c. 
being the Meers of the Foreſt, ſhall be an Offence of the ſame Nature, as 

if be was killed within the Foreſt. Manw. 131. 

But a Manor, Land, Wood, &c. within the Meers of the Foreſt, by the 
= King's Charter may be exempted out of the Regard of the Foreſt, Manw, 
et it ſhall not be exempted by Preſcription ; for by the Sz. 6 Ed. 1, 

BS Mecrs are eſtabliſhed, and there can be no Preſcription ſince. Jon. 271, 


(G. 2.) Perambulation. 


* 
SK) 

* g 
2 7 


* | (H) Hunting, 02 Hawking in a Foꝛeſt. 


1 
E IF: * 
3 5 


ONE can hunt, or hawk within a Foreſt, except the King, or by 
the King's Warrant, or Authority. But the King himſelf may do it. 


es abſent he ſhall blow an Horn. . 
o cvery one, who has a Licence from the King or a Subject to hunt 
. within his Foreſt, Chaſe, Park, &c. may do it. Mam. e 
Tho the Licence be only by Parol. Manw. 289. 


lor that is a Licence in Law. Mamb. 28 5. 


80 


So, if he is intitled to have a Deer, &c. as a Fee incident to his Office _ 


271 


272 


may 


Foreſter. 


GM A 5 1 
80 every one, who has a Grant or Charter of the King, allowed in the 
Eyre for hunting or hawking within a Foreſt, Manw. 275. 


” if the Licence be for hunting, killing, and carrying away, "A may 
hunt there with Servants and others ; for he has an Intereſt in the Thing, 


Manw. 278. R. 13 H. 7. 13. a. b. 
So, if he has a Warrant to a Foreſter, &c. to deliver him a Buck, he 


with himſelf and Servants hunt the Buck with the Foreſter, Mane, 
279. R. 13 H. 7. 13. 4 

If he has a Licence for him and his Servants to hunt at his Pleaſure, he 
may alſo kill and carry away; for the Licence for the Servant 1 Imports an 
Intereſt in the Thing. Manw. 279, 280. 


(8. 2) Who not. 


But none can hunt, or hawk within a Foreſt without the King's Auths. 
rity. Manw. 275. | 

Tho! it be within his own Land, or Manor in the Foreſt. 11 276, 

So every one, who receives within a Foreſt a Malefactor in the Foreſt g 
Veniſon of the King, knowing him to be ſo, will be a principal Treſpaſkr, 
4 Inſt. 317. 


So a Biſhop, or Baron cannot hunt there, except in his Journey to the 


King, by his Command, and in View of the F oreſter, or when he ſound; 


an Horn, Manw. 276. 

So an Officer, who 1s intitled to a Deer for his Fee, Gc. muſt hae! 
Warrant ; and if the Foreſter, &c. refuſe or omit to deliver it, he may hunt 
by himſelf and his Servants, but not before ſerving the Warrant upon the 
Mano. 284. 

So, if any one, who has the King's Licence or Warrant, does not purlu 
| his Licence, it will be a Treſpaſs ab initio. Mango. 277, 280, 288, 

As, if the Licence be for killing @ Buck, Gc. he cannot kill another 
Deer. Manw. 2 

If it be only for killing, he cannot afterwards carry it away. Mam 


2777 279. 


If it be to a Knight, &c. for hunting, without more, he cannot but JM 


with his Servants, or other Company; for it is a Matter of Pleaſure on; 
Manw, 278. R. 13H, 7, 15. 0. i 
Or, for hunting and killing for the Honour of the Owner. 
Nor can he aſſign his Licence to another. Manw. 278, 2 
So a Licence for hunting in a Chaſe, Park, or Warren muſt be url 
in the very Manner. Man. 277, Sc. 


_ 277. 


(H. 3.) By whom a Licence may be given. 


So none can hunt, Ge. within a Foreſt, unleſs he has a Licence fon 
the proper Perſon ; for a Licence from the F oreſter, Keeper, Ec. does u 
avail, Manw. 281. eee 

But the Licence muſt be by the King himſelf. Mamw. 280, 281. 

Or by Preſcription, which ſuppoſes a Grant of the King ; as whete i 
Officer has a Buck, &c, as a Fee. 

So Juſtices in Hire may give Licence to any to hunt, Se. within bi 
own Manor, or Land in the Foreſt. Manw. 281. 

So a Man, who by a Charter, or Grant of the King 5 Author! 
within a particular Part of the Foreſt, may give Licence to another wi 
ſuch Precinct. Mano. 281. 


4 


905 


HD 
= 


0 Ir 
e 
< 1 


it. 


1 C HA TK 
So, if a Subject has a Foreſt, he may licenſe another to hunt, &c. in 
u. Monw. 28 1. | 
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(H. 4. How Hunting, Fc. there ſhall be puniſhed. 


; By the Const. Canuti 22, 23, 24, 25, (which are ſuſpected, 4 Int. 320.) 
e Penalty of hunting in a Foreſt was 10 5. for a Freeman, double for 
W killing, in another Man double, in a Villein, Death. AMamo. 3. 

= By the S-. Ch. de For. 9 H. 3. 10. No Man ſhall loſe Life or Member 

bor killing our Deer, but, if taken therewith and convict for taking our 

BS Veniſon, he ſhall make grievous Fine; or if he hath nothing he ſhall be 

BS impriſoned a Year and a Day, and then delivered, if he can find ſufficient 

= Surctics, otherwiſe abjure the Realm. | | | 

By the Sf. de Mal. in Parcis, 3 Ed. 1. 20. If any be attainted for Treſ- 

WE paſs in Parks and Ponds at the Suit of the Party, large Amends ſhall be 

made, 3 Years Impriſonment, Fine at the King's Pleaſure, and Surety not 

WE to offend after; if not able to fine, or find Surety, he ſhall abjure, &c. 

= If none ſue within a Year, the King ſhall have the Suit. 

So by Ord. For. 6 Ed. 1. Si quis ceperit Feram fine Warranto in Foreſta, 
= trreſtetur, Sc. infra Metas Foreſtz, & non deliberetur fine praceptu Domini 

= Rs, vel Capitalis Fuſticiarn Foreſte, Manw. 291, | 

And therefore, every one taken in the Manner within a Foreſt may be 

carreſted by the Foreſter, and impriſoned till delivered by an Homine Reple- 

Lindo, or a Precept of the Juſtice in Eyre. Manw. 291, | 

And if Bail be given upon the Homine Replegiando, or ſuch Precept, he 

may afterwards be indicted and fined at the Diſcretion of the Chief Juſtice 

of the Foreſt, and impriſoned till Payment of the Fine, and giving Surety 

bor his good Behaviour in the Foreſt thenceforth, Manw. 293, 

S8o he may be arreſted within the Foreſt, and impriſoned, if found in 
hunting there, tho' he takes or kills nothing. Manw. 291, 
= So, if he be found in the Manner in any Reſpect, viz. Stable Stand, Dog- : 
draw, Backbear, or bloody Hand, Manw. 292. 

4s, if he be taken with a Gun, Dog, Sc. to kill Deer. Manw. 292. 

Or after killing it purſue with a Dog, carry it on his Back, or be ſtained 
WE with Blood, tho' he be not ſeen in hunting. Monw. 292. 

So, if he enter with Intent to hunt, and if found with a Bow, Dog, &c. 

tho! he does nothing; for the Will is taken for the Deed. Manw. 292. 
Bout the Chief Juſtice in Eyre by his Warrant to a Meſſenger cannot ap- 
prehend any accuſed upon Oath before him of hunting in the Foreſt, if he 

be not indicted, nor found in the Manner. R. Carth. 78. 


= So, for hunting in a Chaſe of the King, or of another, he may be ſued ,, (H 5.) 
by an Action at Common Law. F. N. B. 67, DP). eee a 
=_ 5o, for hunting in a Foreſt, Park, Sc. 5 Law. 

So, for hunting in his Cloſe, and killing a Deer there. 10 H. 7. 6. 6. 30. 2. 
And the Plaintiff ſhall recover Damages for the Value of the Deer, tho 
0 Yale i mentioned in the Declaration, as well as for entring his Cloſe. 
10 H. 7. 0. | | 
_ . >o, for hunting in a Park, he may be ſued within a Year, by an Ac- 
on upon the S. W. 1. 20, de Malefaforibus in Parcis. Reg. 80. b. 111. b. 


by : And by the King, after a Year and a Day. Reg. 80. b. | 
And the Plaintiff may ſue for Treſpaſſes in ſeveral Parks together. _ 
a. 13 H. 7. 12. 5. x | | 


But an Action does not lie upon this Statute, except for hunting in antient 
Parks. By the better Opinion. Dal. 60. 5 | | 


VorL. II, 4 A IO | Nor 
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* PURLIED, or Pourluy, is a Contraction or Curription of the Ward, 


(J. 2 
The Owner 
of the Soil. 


King's Foreſts were incroached within the Foreſt, which by Chart 0 


Foreſt by the Land of others. 


purſue and take the Deer out of the Foreſt. 


GC "FS: . 


Nor, for hunting 1 in a Foreſt, or r Chaſe. Senb. Reg. 80. b. 

So to Treſpaſs in a Park, the Defendant may plead a Feoffment, &. to 
A. before 50 ai mms and that he by the Command of A. hunted, Ec 
13 H. 7. 

A Licenes by the Plaintiff to B. and the Defendant as his Servant with 
the Parker took it. 13 H. 7. 13. 4. 


(1) The Purlieu of a Foꝛeſt. 
(1. 1.) What ſhall be. 


Pouralles, which imports a Perambulation. Mamnw. 365. 
For in the Time of H. 2. R. 1. and John, many Lands adjoining to the 


PFereftd 1, 3. made 17 Jobn and confirmed 9 H. 3. were to be difafforcſted, 
and erwards by Perambulations made in the Time of Edw. 1. and Edu. 1 
diſafforeſted ; and the Lands ſo diſafforeſted are named the Purlieu or Py. 
ralled. Mam. 319 f 365. 

And therefore, the Purlieu of a Foreſt is Land ad} joining to a Poref 
known by Meers immoveable upon Record, which was within the Foreh, 
but is now diſafforeſted. Manw. 315. 

And the Purlieu is exempt from the Foreſt ; for it is mfra Metas, nit 
infra Regard? Foreſie. Mamw. 87. 

The Owner may cut down his Wood, plow, or improve his Land wir 
out Licence. 

But by Ch. de For. 9 E. 3. I. Foreſie quas H. 2. afforeſtavit, Gc. d 
dampnum illius cujus Boſcus, &c. at, deafforeflentur. _ 

And therefore, the Purlieu was diſafforeſted only for the Benefit of the 
Owner, and as to others it remains within the Foreſt Manu, 366. 

And the Owner may ſuffer his Wood to be now within the Foreſt. 

So Beaſts of the Foreſt may haunt within the Purlieu, and none al 
chaſe them there, but the Owner of the Soil. 

And the Owner of the Soil cannot kill them. Jon. 278. 


(I. 2.) Who may hunt within a Purlieu. 


1 Þ he Owner of the Land or Wood, within a Purlieu, may hunt with 
Dogs Beaſts of the Foreſt found in his Soil, towards the F oreſt; ſo that be 
does not foreſtall, or foreſet them in their 3 

And if he finds them in his own Soil, he may chaſe them towards th 


And every Owner of Land within a Purkeu may chaſe them wh th 
Foreſt with a ſmall Dog. 

So, if he be a Purlieu Man, viz. if he have a Freehold of 40s. ff 
Annum within the Purlieu, he may chaſe them with a Greyhound, or bigge 
Dog. Manw. 371. 

And he may kill them before they paſs the Limit, or Brink of the 
Foreſt. 

And may take the Deer, &c. killed to his own proper Tie.” 

So if a Dog faſten upon a Deer, &c. before ſhe gains filum Fro, a ao 
ſhe drags the Dog into the Fact and there is killed, the Owner mf 


F 

5%, if a Purlieu Man purſue a Deer towards the Foreſt, and by an Horn, 
.ch off his Dogs before they enter into the Foreſt; he is no Treſpaſſer, 
cho' che Dog purſue and kill the Deer within the Foreſt, if he himſelf does 
hot enter the Foreſt, nor take the Deer. nn. 
But a Man, who has Land within a Purlieu, cannot by Gun, Croſs Bow, 


 :: turn to the Foreſt, Manw. 384, 373. | | 
Nor can he kill unſeaſonable Game within the Purlieu; as a Deer of 
ES ...:'\-c in Winter, or Doe in Summer. Man. 384. | 


1141 


_ or, at an unſeaſonable Time; as in the Night, or die Dominico. 


4 Maso. 1 

Nor, * the Fence- Month, which begins 15 Days before Midſummer, and 
ends 1; Days after Midſummer. Manw, 381. 

| Nor, above 3 Days in a Week. Manw. 381, 2. 

= Nor, within 40 Days after the King has made a general Hunting within 
—_: {joining Foreſt, Many. 3 82, 3. 


an the Foreſt. Manw. 3383, 1 
duriog the Time when an Officer of the Foreſt is in the Execution 
ant for taking a Deer, Sc. within the Foreſt adjoining. Manw. 
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auch other Company. Manw. 382. 


(K) Common Nuſance. 


= D Foreſt, if it be done within it, will be a Nuſance to the Foreſt. . 
As, if one cre& Cottages there without Licence; tho' it be for the Poor 
WD: the Pariſh. Jon. 269. | Es 
lt hc incloſes a Lane within the Foreſt. Jon. 269. 
If he ſets up a Ferry, where none was before; for the Deer may be the 
ore caſily carried away. Jon. 2744. : 

I he carries a Gun in the Foreſt, with Intent to kill Deer. Jon. 27 5. 
Or conceals the Killing. Jon. 275. 

lf he burns Heath, Furze, Cc. within the Foreſt. Jon. 276. 


s it appear per Miniſiros Foręſtæ quod eft competens Paſſagium. 

lf Beaſts damage the Wood of B. within a Foreſt, tho' B. ought to 
aintain the Fence; for the Owner of the Beaſts ought to requeſt B. to 

anke up the Fence; and if he does not, he ought to do it himſelf, and 

all have an Action upon the Caſe for it againſt B. Jon. 277. 

lf be erects a Windmill within the Foreſt, tho' it be upon his own Soil. 

„. 293. ; — 5 3 

hut by a Licence from the Juſtices in Eyre, an Incloſure may be made, a 

ottage erected and arrented in perpetuum, if the Licence be ſedente Curia, 
berwiſe it may be reſeiſed. Jon. 277. wy 


(IJ) Purpꝛeſture. 


4 Forpreſture and an Offence to the Foreſt. 
g | (M) Other 


I Hay, or other Engine foreſtall, or foreſet the Beaſts of the Foreſt in their 


Or, within 40 Days before the Time proclaimed for the King's hunt- 


% ho can hunt only with his own Servants within the Purlieu, and 


co any Thing, which will be a Nuſance by Law, if done out of the 


if he builds a Wall, whereby the Highway is ſtraitned. Jon. 277. un- 


O, if a Man by Building, Incloſure, or uſing any Liberty, or Privilege, 
without Warrant, incroach upon the Rights of the Foreſt, it will be 


| 
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00 Other Offences in the Fozelt, 


Keeping of Dogs not expeditated. 


VERY Offence, which tends to the Deſtruction of the Foreſt, or the 
Vert or Veniſon of the Foreſt, or is a Breach of the Laws of th, 
Foreſt, will be a Nuſance to the Foreſt. Manw. 266. 
And therefore, not only the hunting, or killing of Beaſts of the Foreſ 
which deſtroys the Veniſon, de quo vide ante, (H. 1, &c.) and Waſt, Pu. 
oY or Aſſart, which deſtroys the Vert (de quo Vide Ante, L au 
Poſt, N. 1, &c.) but any Thing, which tends to ach Deſtruction, and i; 
prohibited by the Laws of the Foreſt, will be a Nuſance to the Foret, 
 Manw. 267. 
And therefore, by Cb. de For. ꝙ H. 3. 6. he whoſe Dog is not found 
expeditated, ſhall be amerced 3 s. and Inquiry or View for lawing of Dog 
within the Foreſt ſhall be made, when the. Regard is made, v2. every jd 
Year, by the View and Teſtimony of honeſt Men, and not otherwiſe. 

And ſuch lawing ſhall be done by the Aſſiſe commonly uſed, viz, 
| Claws of the Forefoot ſhall be cut off by the Skin. And, ex ped, this b 
called expeditating. Manw. 265. 255. 
And therefore, without the King's Grant, no Perſon can keep a Maſif 

within a Foreſt, unleſs he be expeditated ; for the Word, Dog, 1s intendel 
of a Maſtiff only. Manw. 249. 

Nor any Dog of the Maſtiff Kind. Moanw. 2 51. 
Nor can he preſcribe for it, without ſhewing the King s Chat, 
| Manw. 246. 

Nor any Dog for hunting. Semb. Skin. 100. 

So, without the King's Grant, none ſhall keep a Greyhound, or Span 
within a Foreſt, tho? it be expeditated. Manw. 246. 

And the Patentee cannot preſcribe to be quit of lawing Dogs, s a 
Abbot, &c. was quit. Jon. 271. 3 

The Regardors muſt preſent every Maſtiff not expeditated, and t. 
Owner, at the Court of Attachments, and by the Judgment of the C 
every one ſhall be expeditated, and the Owner ſhall pay 3 s. by which! 
meant that it ſhall be done per Viſum proborum Domimum, as Charta & lr 
6. directs. Manw. 253, 254. 

And it ſhall be done by an Officer appointed by the Court. ' Man, 250 

Who with a Mallet and Chizel ſmites off at once the 3 Claws of ti 
Dog's Forefoot. Manw. 255, 256. 


And after ſuch Preſentment, (and not before,) Proceſs ſhall be aa 


for ſuch Amerciament. Mam. 260. 


And a Perſon cannot diſclaim the Dog, mk ſaying, who | EY 


Owner. Manu. 262. 


But an Inhabitant within a Foreſt may keep a Maſtif being expediat "2 


for the Safety of his Houſe and Goods. Manw. 24 1 

And if ſuch Maſtiff be inventus ſuper Feram, Ge. inf 1þſe cujus eff ol 2 
erit de facto. By the Statute de Af. & Ou Feria, 6 Ed. 1, 9. Mat 
248. Y 
So a little Dog unde Nibil eft Periculi may be kept, tho' he be not 05 1 
peditated, Man. 245. 

So, by a ſpecial Grant of the King, a Maſti may be kept within! 
F oreſt, tho' he be not expeditated. Mano. 240, 247. 
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Il a Gre hound, and Spaniel, &c. Manw. 246. 1 3 

2 by Ch. de 12 6. Lawing of Dogs ſhall not be done, but in Places 
where it hath been accuſtomed ſince the Coronation of H. 2. | 
And therefore, a Maſtiff need not be expeditated within a Chaſe. 
Marv. 257. „ LAN: 3 8 
Nor, within any Place diſafforeſted, after the Diſafforeſtation. Manw. 25 8. 
505, if a Man be found to have ſeveral Dogs not expeditated, he ſhall be 
T1 ced only 35. Manw. 263, 4. 5 | 
* 1 a Man Mall not be amerced, who is not the Owner of the Dog, tho' 
he took the Dog by Tort, or by Bailment of B. who lives out of the 
SE Foreſt, and keeps him in the Foreſt ; for B. ſhall be amerced for it. 
- | Mau, 203. Ss | | | 


N) Mast. 


( N. 1.) In cutting of V. ert; Or Covert. 


. Dy the S. 6 Ed. 1. Raft. Foreſt. 2 1. Vert ſhall be reputed Omnis Arbor RE 81. 
5 ructum portans vel non, & antiqua Fraxinus in Foreſid & arabili. 5 


And therefore, all Wood and Underwood within the Foreſt is eſteemed 
ert. Man. 120. 
Gaul. Boys, which is called Over Vert, comprehends all great Wood. 
BS Mow. 121. | 

Antient Aſhes, and Holly Trees. Man. 121. ” 
South Boys, which is called Nether Vert, comprehends all Underwood. 
Ew, 121. on ; 

All Buſhes, Thorns, Gorſe, Ec. Manw. 121. 
So all Haut Boys, or South Boys, within any Demeſne Wood of the King 
is Special Vert. Manw. 124. mo f 
S8o, in the Demeſne of a Subject, all Wood which bears Fruit. Manw. 126. 
If any cut the Vert of the Foreſt within his own Land without Licence, 
ti will be Waſt. Manw. 147. 


Buy Ch. de For. Regis Canuti 28. Boſco & Subboſco noſtro fine Licentia N. 2.) 
EP :mariorum Foreſtæ nemo manum apponat. | ns ag oY 
And if any offend in cutting of Vert within the Demeſnes of the King, 
oe Cart and Horſes which carry it away are forfeited; and he ſhall be fined 
s the Value of the Wood cut. Manw. 124. „ 
Per Leges de For. Regis Canuti, Siquis ilicem aut arborem, que vidlum 
eis ſuppeditat, ſciderit, præter Fractionem Regalis Chaceæ emendet Regi 205. 
nd by Charta de For. 4. ſhall anſwer for Waſt, Purpreſture, and Aſſart 
eereafter made. 5 . 
Per Ordin. de For. 6 Ed. 1. Raſt. Foreſt 21. Siquis extra Dominicum in- 
4 Regardam, (viz. out of the Demeſne of the King and within the Pre- 
nc in the Foreſt,) proſternit quercum, fine Viſu aut Liberatione Foreſtarii, 
„/ Viridarii, debet attachiari per 4 Plegios, & per Viſum Viridariorum 
—_ cvs appreciari. | 

And therefore, a Man cannot cut Wood in his own Land within the 
oreſt, or deſtroy the Coverts, without a View of the Foreſter, and Licence 

pf the Juſtices in Eyre. Mana. 136. 

If [ 1 for Fire, it may be cut by View of the Foreſters, or Verderers. 
on. 268. | 

And this is implied by the St. 1 Ed. 3. 2. which enacts, That any, ha- 
ing Woods of his own in the Foreſt, may take the ſame, without being at- 


Yor; It, 4 B tached 
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(N. z.) 
When not. 


the Wood, and upon the Return of the Writ to the Chancery, or to tit 


Foreſter, if ſufficient Vert be left. R. Manw. 8 1. R. 12 Co. 22. 205 


no Damage, grant a Licence to the Owner to cut his Wood, Manu. 14 


Demeſne Woods to agiſt in his own or elſewhere, and ſhall not loſe then 


6 N 4 © 


tached by an Officer of the Foreſt, ſo as he do it by the View of te 


Foreſters, 5 
Tho' it eſcheated to the King, and be then held by the King's Paten. 
for the Patentee ſhall be ſubject to the Laws of the Foreſt, Many, 126 . 
So he cannot give, or ſell his Wood within the Foreſt to another, withoy 
a Warrant from the King, or the Juſtices in Eyre. Manw. 137. And th; 
per Ord. de For. 6 Ed. 1. 6. Jon. 270. 
Or make Charcoal of the Wood there. Manw. 138. 
So he cannot cut for Sale, without a Writ of Ad quod Dampnum. 2 
268. Don f | | | 
So a Licence by the Juſtice in Eyre ought to be ſedente Curia, or th 


a Writ of ad quod Dampnum. Jon. 269. 


And if the Officer gives a Certificate, that the Cutting was no Prejudice | 
when it was a Prejudice, he ſhall be fined. Ton. 274. | 
So fer Ord. de For. 6 Ed. 1. 6. Liberatio Houſebote & Haybote fiat prut 
Boſcus pati poteſt : And therefore, he cannot take it without the Deliver 
of the Foreſters. Manw. 137. is 
So he cannot make a Woodward, without a Preſcription for it. Mam 
138. 


But in a Foreſt and Chaſe in the Hands of a common Perſon, the 
Owner of the Soil may cut his Wood, without the Licence or View of tt 


135. . 
"So, in a Free Chaſe of the King. R. 12 Co. 22. 

So, by Preſcription, a Man may cut Timber in his own Wood with 
the King's Foreſt, without the View of the Foreſter. Manw. 82. 13;.n 
Marg. 12 Co. 22, 23. Dub. Jon. 275, 6. R. Cont. Jon. 290. Vide In. 
ſcription, (F. 3.) | 

So he may take Houſebote, Haybote by the View of the Foreſter, wit- 
out a Licence of the Juſtice in Eyre, Manw, 137, 144. pr 

So an Officer of the Foreſt may preſcribe to have ſo much Wood, to l 
aſſigned by the Woodward within the Foreſt, for his Fuel. Semb. Sar. ,. 
So, upon Requeſt to the Juſtice in Eyre, an ad quod Dampnum goes u 
inquire what Damage the Cutting will be, and the Quantity and Valued 


Juſtice in Eyre, he ſhall give a Licence to the Owner to cut, upon a fe 
cognizance to make Fences for 7 Years. Manw. 140. 

So the Juſtice in Eyre, without an ad quod Dampnum, may write by b 
Warrant to the Officers of the Foreſt, and upon their Certificate that i 5 


Vide Poſt, (N. 8.) 5 


(N. 4.) What other Privileges the Owner ſhall have 


So by Ch. de For. ꝙ H. 3. 13. Every Freeman ſhall have in his om 
Wood Ayryes of Hawks, &c. and the Honey there found. . 
By Ch. de For. g. Every Freeman may take Agiſtment in his own Wow 
in our Foreſt, and his Pawnage ; and may drive his Swine through % 


if they tarry one Night in the Foreſt. Vide Poft, (O. 1, &c.) | 

By Ch. de For. 12. He may make in his own Wood, Land, or Water" 
the Foreſt, Mills, Springs, Pool, Marle Pitts, Dikes, or Arable Ground vir 
out incloſing it, ſo as it be not to the Annoyance of his Neighbours. 


(N. 5.) Pri 


C 


(N. 50 Privilege of the King in the Wood, or Land of a 
Stranger. 


The King, or the Owner of a Foreſt, by his Officers, may cut Brovis 
= Wood for the Deer in Winter, within the Wood of any infra Regardam 
= Profle. Mons. 138. 


(N. 6. ) In his own Wood, or Land. 


=—_ &<o the King, in his Wood, or Lands within his own Foreſt, Chaſe, or 
Park cannot, by Commiſſion of the Treaſurer, or the Exchequer, ſell any 
cCoppice or Wood, (except Windfalls, Roots, and dead Trees, \ without the 
lo cence of the Juſtice i in Eyre. R. Manw. 145. 

Nor can cut dead Trees, or carry away Windfalls, &c. except at the 
proper Seaſon by the View of the Officers of the Game. R. Manw. 145. 
And therefore, before Sale of the King's Wood there ſhall be an ad quod 
Dampnum to the Warden, or Juſtice in Eyre, and returned by him. 
Man. 1460. 

580, before a Warrant to cut for Repairs, there muſt be a View and Eſti- 
mate of the Quantum. Jon. 269. 


for buying Hay for the Deer. P 279. 

= So there ſhall be no Sale of the King's Wood by the Juſtice in Eyre, 
= without a Commiſſion of the Treaſurer, and Exchequer. R. Manw. 143, 
146. 
= Nor ſhall Wood be cut by the Juſtice in Fyre, or other Officers for Re- 
pair of Lodges, Pales, Cc. Cabovi 2 or 3 Timber Trees per Annum in any 
Ss Foreſt, &c.) without Allowance of the Treaſurer. Manw. 146. Jon. 279. 
80 the Juſtice in Eyre, or other Officer of the Foreſt, cannot claim Do- 
tards, Windfalls, Cc. as a Fee by Preſcription; for it was Part of the King's 


1 Inheritance, and ought to be ſold by Commiſſion for the King's Profit. 


R. Manz. 144. 


E AManw. 144. 

But the King's Farmer, or Copyholder, may take Timber according to 
1 the Covenants of his Leaſe, or the Cuſtom, by the View only of the Foreſter. 
3 : | Manw. 1 44. 

. And the King may grant Eſtovers in a Foreſt, without the View of the 
5 Foreſter. Manw. 144. in . | 


(N. 7. ) Incloſing of Wood. 


2 By the 8 Law, the Incloſure of all Wood, cut by 1 8 
> Within a Foreſt, ought to be made only for 3 Years, cum == foſſa & 


E 3 f 156. Jon. 278. 


* it were not ſo before, it may be deſtroyed and pulled down. R. 2 Cro. 1 56, 


(N. 8.) Waſt 


So one may ſell by the Command of the King, without a regular Licence 


M1 80 a Gtantee, or Leſſee of the Herbage or Pannage of a Park, &c. can 
. take only the Surplus, (if there be any,) after the Deer are ſupplied. 


2/2 baid ſecundum Aiſam Forefte. Manw. 82. 8 Co. 138. a. R. 2 Cro. 
And if a deep Ditch or high Hedge be made, and continues for 40 Vears, 


1 
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(N. 8.) Waſt in the Deſtruction of the Vert. F 
If the Cutting of Vert or Covert within a Foreſt be Waſt, the Deftrue. 1 Frm 
tion of it will be more ſtrongly ſo: And therefore, if a Man cut his Wo, his 
within the Foreſt by Licence, &c. and afterwards do not incloſe the Wogy RR 
with a ſufficient Fence, whereby it be deſtroyed by Beaſts, this Deſtrutic, RMS . 


of the Wood will be Waſt. Manw. 149. ; I A 
So, if he cut by Licence, but at an unſeaſonable Time, whereby de ³ For 
Wood will never grow afterwards. Mano, 149. | _ 
5 in 


(N. 9.) In aſſarting of his Land. 


So it will be more heinous Waſt, if a Man eradicate his Wood, 2nd 
convert his Land to Tillage, without Licence ; which Waſt is called iſſart 
from the Word Eſart, which in French ſignifies to grub up. Mam, 15; 
4 Inſt. 306, 307. 3 

So, if a Man convert his Wood, or Land covered with Broom, Fer, 
Heath, or other Covert to Paſture, and Tillage, it will be an Aſa; 
Mam. 157. | 

So, if he convert Meadow or Paſture, within a Foreſt ſurrounded yith 
Coverts, to Arable, it will be an Afart. Mamw. 1 57. 

So a Grant to be quit of Afarts, ſhall be only for thoſe before committed 


Jon. 271, 289. | | 
N. 10.) How Waſt ſhall be puniſhed. 


If a Man commit Waſt within a Foreſt by cutting, or deſtroying of the 
Vert without Licence, the Wood or the Land where the Waſt is done ſhal 
be ſeized into the Hands of the King, till the Owner replevy it, and make 
Fine to the King. Manw. 151. 8 | 

So, if he aſſart any Wood or Land. Manw. 157. 
Tho' the Owner had an Eſtate of Inheritance in it. 
Tho' he die before Preſentment of the Waſt; for the Wood, or othe 
Land ſhall be ſeized, &c, till the Heir replevy it, and make Fine. Mam. 


151, 158. 5 

And if the Owner or his Heir will not pay his Fine, the Land remain 
in the King's Hands for ever. Manw. 152, 158. 

The Fine ſhall be at the Pleaſure of the King, or the Juſtice in Eyi 
Manw. 152, 158. | Vs 
But it is uſually proportioned to the Offence. Manu. 1 58. 

And therefore, a Preſentment of Waſt in a Foreſt ought to ſhew the 
Nature of the Waſt, and by whom done, the Quantity and Value of the 
Land, and where it lies. Manz. 152, 158, — 

So in Lieu of a Fine he may compound for an annual Rent to the Ks pn 
which ought to be entred upon the Records of the Foreſt. Manu. 100 Wn 

So, over and above the Fine, he ſhall pay the Value of the Corn go; 
ing. Jon. 269. nn, = | | == 

By the Sr. Ord. de For. 6 Ed. 1. 4. Siguis inventus fuerit in Don" nn 
Regis afſertando, Ec. Corpus debet protinus retineri : Si extra Dom ne 
infra Rewardum, debet poni per 6 plegios ; fi alias, debet duplicare p1:919%; Wi 
tertio, Corpus debet retineri. =, —_ 
And therefore, every one, who is guilty of Aſart, and is found in be * 
Manner, if it be in the Demeſne of the King, ſhall- be impriſoned til 
pay his Fine. Marnw. 159, 1688. 


CH Ak 9K 
if it be in his own Land, &c. (and not the King's) for the firſt and ad 
W 0f:nce, he ſhall find Sureties, and for the third, he ſhall be impriſoned 
1 til the Fine paid. Mam. 1 59, 163. : | : 3 
r! he be impriſoned, he ſhall be bailable only by the Juſtice in Eyre, or 


x 


| his Deput 7 Manw. 1 59. | | | | 
1 * = Land ſhall not be abſolutely forfeited for Waſt within a Foreſt. 
= Mm. 1 | 
=_ $o a Man ſhall not be taken by a Warrant of the Chief Juſtice of the 
W Foreſt, unleſs he be indicted, or found in the Manner: R. Carth. 78. 
= And if Timber of the Foreſt be found in his Yard, this is not a finding 
n the Manner. Per 3 Judg. Holt dub. Carth. 79; 


(0) Privilege within a Foꝛeſt. 


(O. 1.) By Agiſtment. 


— 4GISTMENT is, when a Man agiſts, or drives Beaſts to depaſture the 
4 Herbage of a Wood, or Land within the Foreſt. 
And by the S. Ch. de For. 9. Every one may agiſt his own Beaſts (ex- 
eept Sheep and Goats) in his own Wood or Land within the Foreſt, for a 
= whole Year at his Pleaſure. Vide Ante, (N. 4.) e 
kf he has an Eſtate in Fee, or Tail, for Life, or Years, in his own Right, 
or in Right of another, he may do it by himſelf, or by his Servant or Agent. 
anw. 1999. | 
_ 5$o every Inhabitant within a Foreſt for Hire may agiſt his Commonable 
heaſts in the Demeſnes of the King within the Foreſt from 15 Days before 
EM dfummer to 15 Days before Micoaelmas, viz. to Holy Rood Day, by Aſ- 
ent of the Verderors, Foreſters, and Agiſtors. Manw. 180, 183. 
And therefore, by Ch. de For. 8. A Swanimote ſhall be holden 15 Days 
before the Feaſt of St. Jobn the Baptiſt, when the Agiſtors meet to fawn 
he Deer. Manw. 183. | 0 
And there ought to be a Commiſſion from the Juſtice in Eyre to the 
giſtors, Sc. to make an Agiſtment, upon which they return what they 
. Manw. 185. 5 | 

But a Man cannot agiſt his own Land with Goats and Sheep, tho' the 
Words of Ch. de For. g. are general; for that would be to the Baniſhment 
f the Beafts of the Foreſt, Munw. 193. 

SE So he cannot agiſt with the Beaſts of another, 


| ing without Licence, he ſhall be fined. Man. 188, 
A Forcigner, his Beaſts are forfeited, Manw. 188, 


(O. 2.) By Pawnage. 


—_ 5 by Ch. de For. 9. Every one ſhall have Pawnage in his own Land, 
2. the Maſt of his Trees, with Swine) at his Pleaſure, except in Land 
Joining to the Land or Wood of the King. Manw. 190. | 
And in his Land or Wood adjoining to the Land or Wood of the King 
er the Demeſnes of the King are agiſted. Manw. 191. a 

And he may agiſt with another's Swine, after the King has agiſted his 
emeſnes. e 2 
o every one, for Hire, with Aſſent of the Verderors, Foreſters. and 
aeictors, may have Pawnage in the Demeſnes of the King from 1 5 Days 
4 3 | Voir. II. | 4 C 


# = 5 
„ 
1 i 


lf an Inhabitant of the Foreſt agiſt his Beaſts in the Demeſnes of the 


before 
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222. Semb. Acc. Manw. 227. Acc. 4 Inſt. 298. R. Acc. 


(O. 4.) 
When not. - 


_ firſt, 


before Michaelmas to 40 Days after, viz. from Holy Rood Day to St. Mar. 


erit ei, qui boſcum habet juxta Dominicum Boſcum, tempore Pannagii habere tot 


TH ATE 


tin's. Manw. 184, 3 8 | 
But per Ordin. de For. Poſiquam Dominicæ Haiæ agiſtate ſunt, licitun 


Porcos quot per Viſum, &c. Boſcus pati poſit, and not before. Man, 191, 


(0. 3.) By Common. 


So every Man, who has a Right of Common by Preſcription in the 
Lands of the King, or another within a Foreſt, ſhall have his Common for 
all Commonable Beaſts, notwithſtanding the Afforeſtation; for by Ch, 4 
For, 1. The Afforeſtation ſhall be, Saſud Communid de Herbagio & alns, 
illis qui prius habere conſueverunt. Manw. 217. | 

And therefore, every Inhabitant within a Foreſt may preſcribe for Com- 
mon within the Foreſt for his Commonable Beaſts levant and couchant upon 
his antient Tenement. Manw. 221. Jon. 283, 4. | 

So an Inhabitant of a Town may preſcribe for Common, for Commonable 
Beaſts levant and couchant within the ſame Town. Manw. 222. 

So, by ſpecial Grant, a Man may have Common in a Foreſt for Beaſt 
not Commonable : As, for Geeſe, Goats, Sheep, and Hogs. Mam. 220, 

| So he may preſcribe for Common there for Sheep. Cont. Manw. 220, 

Bul. 213. 
R. Lut. 81. R. 2 Cro. 155. Acc. Poll. 447. Dub. Hard. "os ; 

So he may have Common there pour Cauſe de Vicinage. Manw. 221, 224 
So he may have Common there in Groſs, by ſpecial Grant. Manw. 221, 
224. 9 | 
Common of Turbary, | 

So he may preſcribe for Common in a Foreſt, generally, without Excep- 
tion of the Fence Month. Lut. 81. R. 3 Lev. 98, 127. Poll, 443. 


But a Man ſhall not have Common in a Foreſt, without Charter or Pre. 
ſcription, in Reſpect of his Inhabitancy there. Manw. 227. 

So, if the Inhabitants of a Town may preſcribe for Common for Com- 
monable Beaſts leuvant and couchant in the ſame Town, an Inhabitant of 
an Houſe newly built in the ſame Town, being within the Foreſt, ſhall nt 
have Common there; for ſuch Building is Purpreſture. Manw. 222. 

So, regularly, a Man cannot preſcribe for Common within a Foreſt, fr 
Beaſts not Commonable : As, for Geeſe, Goats, or Hogs. Manw. 220, 2. 

Nor can he uſe Common there with the Beaſts of a Stranger. Mam. 
223. Jon. 283. 5 I 

Nor, within a Fench Month. Jon. 283. 

So a Commoner ought not to ſurcharge the Foreſt. Jon. 282. 

Nor, ſend his Beaſts with a Staff-heard, who attends them. Ton. 282. 

So by the Diſafforeſtation of the Land, the Common will be loſt. X. 
Hard. 438, Hale Cont. if the Land was not well put within the Foreſt i 


_ 8 
___. 


(P) The Laws of the Fozeſt. 
HE Laws of the Foreſt differ from the Common Law. Mam. 48 
By Ch. de For. 9 H. 3. The Laws of the Foreſt are reduced 10 


Ly, which were before arbitrary at the Will of the King. Ma 
497» 3 


(O Og 


. 


(Q) Officers of the Foꝛeſt. 


Q. 1.) Juſtice in Eyre. 


HE Chief Officer of the Foreſt is the Juſtice in Eyre. Vide Ju- 
ices, (F.) | 
"wo 4 aſſociated with him are called, Capital juſtices of the F oreſt. 

So, if the King grant a Foreſt, without Power to make a Juſtice-Seat, 
it will be only a Chaſe. R. 2 Bul. 298. Vide Ante, (B.) | 
dant claim the Foreſt, but diſclaim to have the Juſtice-Seat, there ſhall be 
Judgment againſt him. R. 2 Bul. 298. 


Q. 2.) Vetderoe. 


4 Inſt. 317. Manw. 403. 3 

The Verderor is a Judicial Officer of the Foreſt; ſworn to maintain the 
Laws of the Foreſt, and to view, receive, and inrol the Attachments, and 
Preſentments of all Treſpaſſes within the Foreſt, of Vert and Veniſon: 
4 Inſt. 292. Manw. 403. „ — - 

= And all the Rolls ought to be in Parchment, not in Paper. Jon. 267. 

And ought to be ſealed before Delivery; but one Seal with Aſſent of all 
= is ſufficient, Jon. 268. 


(Q. 3.) Regarder. 
The Regarder is an Officer of the Foreſt, ſworn to make Regard there 


as uſual, to view, and inquire of all Offences within the Foreſt in Vert or 
= Veniſon, and of Concealments, or Defaults of the Foreſters, or other Offi- 


Nl eers of the Foreſt. Manw. 409, : | 
k And he ſhall be made by the King's Patent, or by the Chief Juſtice in 
at RE Eyre, or, upon a Writ to the Sheriff to make a Regard of the Foreſt, he 
hall be choſen in the County. Manu 409. Jon. 266. 
for If the Preſentments by the Regarders are inſufficient, they ſhall be fined ; 
2 for by the Articles ſent to them with the Writ of Summons, they are di- 
my, rected what ought to be preſented, and in what Manner. Jon. 268, 274, 5: 
(Q. 4.) Foreſter. 
2. WEE The Foreſter is an Officer ſworn to preſerve the Vert and Veniſon within 
R his Walk, to guard the Vert and Veniſon there, not to conceal but to at- 
tu nach all Offenders, and to preſent the Offences and Attachments at the next 
Court of Attachments, or Swanimote. Mando. 423. 1 
And to ride with the King, and conduct him in, his Hunting. Jon. 278. 
To take Care of the Lawing of the Dogs. Jon. 288. = 
400. (Q. 5.) Woodward. 
to | FD Rug 
Fu A Subject, who has Land within a Foreſt, according to Uſage, ought to 
== <a Woodward, and if he does not appear at the Juſtice-Seat, the Wood 
5 ſhall be ſeized into the King's Hands, till he make Fine and replevy it, 
= and if he do not replevy it within a Year, it ſhall remain in the King's 
cet RR Hands for ever. | 7 


Jon. 206, 


And in a Q Warrant to have a Foreſt and Juſtice-Seat, if the Defen- 


In every Foreſt there are uſually 4 Verderors, ſo named 4 Viridi, or Vert. 
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Fide Tuftices, 
(F). 


V 


If Wood, Part of the King's Demeſne within a Foreſt, be demiſed to 
another for Years, the Leſſee ſhall find a Woodward ; and if he does not 

appear, the Wood and Office ſhall be ſeized. Jon. 266. 

And after Seizure, no Claim of the Owner ſhall be heard till he © repleyy 


the Wood. Jon. 267, 268. 


(Q. 6.) Agiſtor. 


The Agiſtor is an Officer within the Foreſt, who ought to preſent Tref 
paſſ.s made by Beaſts in the Foreſt. Jon. 2890, 


If the ſame Perſon has trete Offices i in the Foreſt, thoſe may be ſeized 


gue intendere non poffit. Jon. 266. 
* if a Town, &c. has a Patent to be c quit of Service in a F oreſt, it 


muſt ſerve till its Claim be allowed by the jullices i in Eyre. Ton. 267, 


If any preſent what does not belong to his Office he ſhall be fined, | ; 


Jon. 280. 


0 The i ok the Fozeft, 


61 The Juſtice-Seat. 


T the Juſtice-Seat, after the Commiſſion read, the Officers of ths 

Foreſt, Freeholders, and all who ought to appear, are demanded, and 
then a Jury out of the F recholders is ſworn, and a Charge given to then 
Manu. 509. 

But the Court may adjourn to another Place in the County before Dr 
mand, and may be CO there. Jon. 347. 

All Offences, which concern Vert or Venifan within the Foreſt, are in- 
quirable at the Juſtice-Seat, and not elſewhere out of the Foreſt. Jon. 267, 

And therefore, all Rolls of Offences preſented at a Court of Attachment, 

or indicted at a Court of Swanimote — r the Seal of the Verderors, ougtt 
to be preſented at the Juſtice-Seat. 

And the Matter of Fact contained in ſuch Rolls, whereof any one 
convicted by the ſame Rolls, cannot be traverſed nor diſcharged, except by 
Matter ſubſequent conſiſtent with the Fact, which may be pleaded theitt 
at the Juſtice-Seat; as a Pardon, a Releaſe, Sc. R. Jon. 347. 

So, if the Roll contain, that A. was indicted and convicted before tt 
Verderors at the Swanimote of cutting Trees within the Foreſt, A. ſul 
plead at the Juſtice-Seat, a Grant of Lands within the Foreſt, upon whid 
the Trees grew. Jon. 347. 

Otherwiſe, if th Grant does not mention the Trees to be within ti 
Foreſt. Jon. 347. 

So the 55 en at the Jaſtice-Seat, ought to preſent all Offencs 
committed within the Foreſt ſince the laſt Juſtice-Seat, and how they hat 
been proſecuted, or puniſhed by the Officers of the Foreſt. Manu. 509: 

As, the Cutting of Trees, Building of Houſes to the Nuſance of 5 
F oreſt, Sc. Jon. 348. 

And the Reeve, = 4 Men of the Nenn ought to attend till Preſent 
ment made. Tor. 297. 

So the Juftice-Seat may fine for contemptuous Words. Jon. 274. 

Or, for Words at the Swanimote before the Juſtice-Seat. Jon. 7 

After Preſentment, the Party may confeſs and ſubmit to be fined. 
200, 


\' "5 
_ 
; 


C n 1 


And he ought to plead preſently, for the Proceſs is de Ford in 8 
„ 
| jor there be a Claim at the Juſtice-Seat of any Privilege or engen 
after the Charter read, the Court allows or diſallows, without a Demurrer, 
Ge. by the Attorny General. Jon. 272% 
Or the Party himſelf may diſavow. Jon. 288. | : 
So, if a Claim be made and not proſecuted, it ſhall be diſallowed, 


Jon. 297. 
If the Party proſecute his Claim, he muſt make a good Title to it. 


on. 294. 


in B. R. 

So, if the Juſtice-Seat allows an unlawful Claim, there may be Redreſs, 
if the Record be removed into B. R. by a Certiorari, called a Venire Vacias 
Recordum: Manw. 526. 4 Inft. 294. 

580, if it diſallows a Claim, which ought to be allowed, there ſhall be a 
WE Writ 4e Libertatibus allcandis directed to the Juſtice of the Foreſt, 


R. 2.) The gwanimote Court. 


The enim is derived from Mote, which ſignifies a Court, and 


: | holders within a Foreſt. 4 If. Mam. 402. 
In this Court the Verderors are the Judges. Man. 462. 


. Court, yet they are not the Judges there. Manw. 462, 463. 

= By the Sz. Ch. de For. 8. The Swanimote Court ſhall be held only fer in 
We 4:70, viz. 15 Days before Michaeimas, about the Feaft of St. Martin in 
* Winter, and in the Beginning of 15 Days before the Vealt of St. John the 
= Bapti/t. 
4 mT all the Officers of the Foreſt, and Frecholders within the Foreſt, 

W ought to appear there. Manw. 467. 

If any one does not appear, his Default ſhall be inrolled, and he ſhall be 
* amerced upon the Oath of the Officers by the Verderors and Steward of the 
Poreſt; and the Amerciament ſhall be affeered, and afterwards eſtreated by 
the Verderors to the Chief Warden or his Deputy, or to the Beadle of the 
Poreſt, to be levied by Diſtreſs; or the Verderors may certify the Default 
W to the Juſtices of the Foreſt, who ſhall make a Writ to the Warden or 


"BE = ">" 


Z to levy it. Mam. 409. 
= The Diſtreſs ſhall be for the Amerciament for his Default, and alſo that 
be appear at the next Swanimote, Manw. 470. 


nc6 E the Foreſt, which belong to him as an Officer of the Foreſt. Manw. 471, 
hat If it be returned by the Chief Warden or his Lieutenant, that he bas no 
5. Lands or Goods, whereby he may be diſtrained, there ſhall be a 7. Natum 


D ringas by the Juſtices of the Foreſt to the Sheriff to diſtrain him within 
* | his County, Man. 471, 


If a Judgment at the Juſtice-Seat be erroneous, a Writ of Error lies 


= Swaine, which ſignifies a Freeman ; and therefore imports a Court of F ree- 


And tho' the Warden, or his Deputy, or Lieutenant ſometimes fit in 


J Sheriff to levy it, or may eſtreat i it in the Exchequer, and Proceſs ſhall iſſue 


It may be upon his Goods or Lands within the Foreſt, or Lands out of 


Va.. I. NNE CHATTELS. 


rern 


Goods and Chattels. 


* ide Biens, per Totum,—Chancery, (4 W. 5.) —Probibition, (F . 5.— 777 
paſs, (A . I,—Þ. 90 ? | 


Chattels Real. 5 
vide Biens, (A. 1.)—Chancery, (4 G. 2, 5.) = 
Chattels Perſonal, 5 
Vide (A. 2.) Chancery, (4 G. 1 * _ 


CHESTER 


County Palatine of Cheſter. 
| Vide Franchiſes, (D. 4, &c.) 


Chamberlain of Cheſter. 
Vide Franchiſes, (D. 5.) 


Chief Juſtice of Cheſter. 
7 Vide Franchiſes, (D. 6.) 


6 I. 
(4) High-way. 


(A. 1.) What ſhall be. 


HAT ſhall be ſaid to be a private Way, and what an High- 
ES upon Common Reputation. 1 Vent. 189. Vue Pp, 
(D. 1, &c 
5 A Way to a Market, a great Road, &c, common to all Paſſenger, 51 
High-way. Per Hale, 1 Vent. 189. 
A navigable River is in the Nature of a RR 
And if the Water alters its Courſe, the Way alters. Per Thorp, 22 Af. 
If a High-way lies in an open Field, and Paſſengers uſe to turn out 0 
oreat Track when it is foundrous, theſe Outlets are Part of the High- w 
R. 1 Rol. 390. l. 10. | 
And if ſown with Grain, Paſſengers may ride upon the Corn. ki 


390. £& ID; . = But 


r 


hut if a Man aſſigns a Way, becauſe the High- way is foundrous, out of 
his own Ground, that does not become the High-way, unleſs it be done by 
| the King's Licence upon an Ad quod Damnum, ' K. Cre. Car. 267. 
Tho' an Inquiſition upon an Ad quod Damnum finds, that it is no Da- 
W mage to the King to grant a Licence; if the Licence be not granted. R. 
= Cr. Car. 207. | 


TAs 3] 10 whom the Soil, and Profits belong. 


The King has only Paſſage in the High- way for him and his Subjects. 
1 Rol. 392. J. 3. Bro. Cbimin 9, 10, e 

hut the Frechold and Soil belong to the Lord of the Leet. 1 Rol. 392. 
5 


nd ind he may have an Action for digging the Ground there. 1 Rol. 392: 
et the Trees in a High-way generally belong to the Proprietors of the 

WE Soil, e utraque parte. R. 1 Rol. 392. I. 13. Bro. Chimin 15, 1 Brownl. 42. 
hut the Lord of the Leet may preſcribe for the Trees there. 5 5 
And by ſome it is ſaid, that the Trees belong to him. Per Cur: 27 H. 6: 

8. 4. | | 

= 5 the Lord of a Rape may,preſcribe for all the Trees in the High-way 
= within his Rape, tho' he be not Lord of the Manor. R. 1 Rol. 392. J. 15. 
If a Man be Owner of a Cloſe by which a High-way lies, the Trees 
belong to him. Bro. Chimin . ; 


(A. 3.) How it ſhall be uſed. 


I a Carrier carries an unreaſonable Weight with an unuſual Number of 
WF Horſes, it will be a Nuſance to the High-way, by the Common Law. R. 
Mar. pl. 210. , | > 

= So, if a Man erects a Gate acroſs a Highway, it will be a Nuſance. 

= Tho' it be not locked, but opens and ſhuts freely. Per 3 J. Cro. Cont, 
= Cr. Car. 184, | 

Or, if he puts his Wood-ſtack in the Street before his Houſe, according 
Ws to the antient Uſage in the Town, and leaves ſufficient Paſſage for Travel- 
= lers. R. 2 Cro. 446. : 


(A. 4.) How it ſhall be repaired. 


ka High-way wants Repair, the Pariſh of common Right ought to re- 
pair it. Mar. pl. 62. 1 Vent. go. per Hale, 1 Vent. 183, 189. 1 
And therefore an Indictment againſt any Perſons of the Pariſh, ſeverally, 
= hill be quaſhed. Mor. pl. 71. 8 | 

And an Agreement with another, that he ſhall repair, does not exempt 
the Pariſh. . 1 Vent. go, 189. EET: 3 
So the King's Grant does not exempt the Pariſhioners. R. 3 Med. 96. 
NE _-_ may be bound by Tenure to the Repair of an High-way: 
2 vang, 101. | | | 


And the Lien continues, tho' he lays his Land open to the High-way, 


Per Keeling, 2 Sand. 161. 
o. b 
71. 
bdo, if a Man incloſes his Land in acommon Field, ex utraque parte of 
an High-way, he ſhall be bound to the Repair by reaſon of the En- 


croachment, tho' he was not liable before. R. Cro. Car. 366. 1 Bol. 390, 
But f . zo. Jen. 296. 3 


y Preſcription, he may be bound to repair before his Houſe. Mar. 


And 
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1 


By whom. 


V 
And he ought to make a good Way, and maintain it for all Carriages a 


Well as Horſes, at his own Charges; and it is not ſufficient that it is better ani 
than it was before, R. Cro. Car. 266. | th 
So, if a Man incloſes againſt one Side of the Way only, where there wz 1 
an antient Incloſure againſt the other, he ought to repair the Whole. Py = be 
Keeling, 1 Sid. 404. 1 
But if a Man incloſes only one Side, where there was no Incloſure 4 
the other, he ſhall be bound to maintain only a Moiety of the Wap. 2 
1 Sid. 46 2 | 
8 And if Man, bound by Reaſon of Incloſure, lays his Land open again, Pen 
he ſhall be excuſed. Per Keeling, 2 Sand. 160. s 
The Occupier is bound to the Repair of the — not the Owner. 
R. 1 Rol. 390. l 50. 1 
. 
(B. r.) Bꝛidges in an High-way. * 
ONE can be compelled to make a Bridge in an High-way, wee 2, 
there was not one before, unleſs by Act of Parliament, 2 J. 701, = 
By the Str. Magna Charta, ꝙ H. 3. 15. Nuila Villa nec liber Homes diftrins 1 ple: 
 gatur facere Pontes, niſi qui de Jure facere conſuevit Temp. H. 2. ep: 
So no one can erect a publick Bridge, without Licence, and an 4d qui Wl ] 
 Damnum. I Sal. 12. 341 Cat 
So a County cannot change a Bridge from one Place to another, Without 4 4 
an Act of Parliament. R. Med. Ca, 307. 0 oo 
Tt eo. 
(B. 2.) How repaired. 5 8 1 
By the Common Law no one was bound to the Repair of a Bridge, but | oy 
by Tenure, or Preſcription. 2 Inf. 700, 1 
And if no one was bound by es, or Preſcription, it ſhould be r. 1 B 
oy by the whole County. 2 Int. 701. 1 Rol. 368. J. 10. Or. da. Nor a 
Or, if it lies in a Franchiſe, by the whole Franchiſe. 2 Inſt. 701. 1 + 
Or, if Part in one County or Franchiſe, and Part in another, each of Bn 4 
to repair as much as lies in it. 2 Inf. 701. And this 1 is now confirmed by 91 382 
St. 22 H. 8. B. 
Tho' the ScfBions charge only one Vill for the Whole. R. 1 Sal. 359 71 * 
But the Terre-tenants on each Side of an Highway are not bound to f. les 
pair a Bridge in it. 2 Jzſt. 700. por 
So, if a Man erects a publick Bridge, he is not bound to repair !. the 
2 Inft. 701. 1 Sal. 359, W for 
Nor, if he voluntarily repairs it once or twice; for that 3 is only Evidenc leg 
againſt him of a Lien by Preſcri ption, if he cannot ſhew who ought to: 
pair. 2 Inſt. 7500, We Re: 
So an Uſage by the Anceſtor does not bind qhe Heir to repair, without 1 cou 
Lien and Aſſets. 2 Inf. 700. usa 
Vet a Corporation Sole or Aggregate may be bound to repair by b 
and Prefcription, without more. 2 Inf. 700. = thc 
And if a Man, bound by Tenure, ſells Part of the Land to one, m wh 
Part to another, each may be charged for the Whole, Jon. 273. = - 
I Sal. 358. pain 
Tho the Land bound comes afterwards to the King. Re. 1 Sal. 358. of: 


But he ſhall have a Writ de onerando pro rata portione againſt the oth! 
2 1 oe. Hard. 131. Dan. 744. k 


4 


80, if an Owner of a Mill make a Channel to it acroſs the High-way, 
aud a Bridge there, which is uſed as a publick Bridge, he ſhall be bound to 
W the Repair. R. 1 Rol. 368. J. 15. Semb. Cro. Car. 365. 
Vet a private Bridge, which comes to the publick Benefit and Uſe, ſhall 
be repaired by the Publick, Mod. Ca. 307. 


(B. 3.) Remedy for not Repairing. 


BY If a Bridge wants Repair, by the Common Law the Remedy was . 
preſentment before B. R. or Juſtices in Eyre. 2 Inſt. 7011. OO 
BS Or, before Commiſſioners of Oyer and Terminer. 2 Inft. 701. | 
Or, before the Sheriff in his Tourn, or in the Leet. 2 II. 701. . 
BE Or, before the Sheriff by Commiſſion ; but this is now taken away by 
F. 28 Ed. z. 9. 2 Inf. 701. F. N. B. 127. E. r 
WE Or there may be an Information exhibited for not repairing. 2 Lev. 112. 
WS If it is a private Bridge to a Mill, &c. he that has the Paſſage may have 
a2 Writ de ponte reparando, againſt him who ought to repair it. F. N. B. 
12. D. 2 Iiſt. 77. 3 3 
Io an Information, or Indictment for not repairing, if the Defendant 
= pleads Not Guilty, he ſhall give nothing in Evidence, but that the Bridge is 
WE repaired. Per Holt. 
If he pleads, that another ought to repair, he ought to ſhew for what 
Ws Cauſe; viz. Ratione Tenure, by Preſcription, &c. Co. Car. 360. | 
And if he alledges, that it is a new Bridge erected for the Benefit of a 
= MM, it is not ſufficient to take by Proteſtation that it is not an antient 
Bridge; for that is the Subſtance, and ought to be directly anſwered. R. 
00. Car, 365. 1 5 
If the Defendant alledges, that A. ought to repair, &c. abſque hoc that 
be County ought, the Attorney General may reply, hat the County ought, 
abſque hoc that A. ought, and tender Iſſue upon it. 2 Dev. 112. 


= By the &. 22 H. 8. 5. confirmed by the St. 1 Ann. 18. Juſtices of Peace 3 4 
of a County, Franchiſe, &c, or four of them (1 Qyorum) ſhall have Power Low. 
at Quarter-Seſſions to hear and determine all Annoyances of Bridges broken 

BE in High-ways. 
And to make ſuch Proceſs and Pains, on Preſentment before them, 

We againſt thoſe, who ought to be charged with making or amending ſuch 
Bridges, as B. R. uſes to do, or as they ſhall deem neceſſary. 

And if not known, who ſhould repair, &c: the Bridge, or ſuch Part as 

tles in a Town Corporate, ſhall be repaired by the Town, if out of the Cor- 

WE poration, by the County; and 4 Juſtices of Peace (1 2yorum) may ſummon 

E 2: the Conſtables or 2 Inhabitants of every Pariſh, and tax all the Inhabitants 

for the Repair, &c. and deliver a Roll of the Names and Sums to the Col= 

= |ctors of each Hundred, who may levy by Diſtreſs and Sale, &c. 

And 4 Juſtices of Peace (1 Serum) may appoint 2 Surveyors to ſee the 
Repairs, to whom the Collectors ſhall pay the Money, and they ſhall all ac- 


Sp. | 


count to the Juſtices of Peace or 4 (1 Quorum) at the Seſſions, and on Re- 

bl be committed without Bail till they do fo, allowing reaſonable Charges. 
And if the Perſon, who ought to repair, &c. dwell in another County, 
be Juſtices of Peace may ſend the ſame Proceſs as if in the ſame County, 
bi} all Sheriffs, Sc. ſhall execute. 


>8 


And 4 Juſtices of Peace (1 Quorum) may uſe the ſame Methods for Re- 


Pan of zoo Feet at each End of Bridges when out of Repair, as for Repair 
oſ the Bridges. 5 75 


ht 


Vor, II. + | By 
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not a County by itſelf. 2 Int. 702. 


the Juſtices of Peace ſhall iſſue the ſame Proceſs, as the Juſtices of B. x 


If it be not known, who ought to repair, it ſhall be at the Charge d 


or more. 2 Inf. 703. | 


by himſelf. 2 Int. 704. 


> 5 
By the St. 1 Ann. 18. Juſtices at the Quarter-Seſſions ſhall lay ſuch Sum 
on each Pariſh, as it hath uſually been aſſeſſed at, which ſhall be levied by 


the Conſtable or other Perſons as the Juſtices ſhall direct, and by them in 5 s 
Days paid to the High Conſtables, and by them in 10 Days to the Tres. g 


ſurer, for Repair of the Bridges. 85 : t 

Such Aſſeſſinent fo be levied by Diſtreſs and Sale, on Non-payment in | 
10 Days after Demand. | < 
Buy the Sz. 22 H. 8. 5. Juſtices of Peace have no Authority, except of | 


publick Bridges, not of private, 2 nf. 701, 
Juſtices of Peace of the County have no Cognizance of the Repair gc 
Bridges within a Franchiſe, Borough, or City, if there are 4 Juſtices thx: IE 1 

(1 Quorum.) 2 Inf. 702. 185 = 
But if there are not ſo many Juſtices of Peace in the Franchiſe, then th; 
Juſtices of the County ſhall inquire of the Bridges there, if the Franchiſe be 


* 


And if it be a County by itſelf, then no Remedy but by Common Lay. 
2 Iuſt. 702. IP | 
Juſtices of Peace ſhall have Juriſdiction of a common Bridge in a com- 
mon Street, as a Nuſance, tho' it be not in an High-way. I Sal. 3 59, 
If it be known, who ought to repair any Bridge, by the Sz. 22 H. g.; 


4 2. 902. 
And ſo, for rebuilding, if neceflary, as well as repairing. 2 Inft. 702, 
If it be not known, who ought to repair, it is well, for the Security d 

the Juſtices of Peace, that the Grand Inqueſt preſent the Bridge in Dec, 

Sc. & quod neſcitur qui, &c. 2 Inſt. 703. 


the County, &c. 1 Rol. 368. J. 10. Vide Ante, (B. 2.) 
And this Act of 22 H. 8. 5. ought to be executed by 4 Juſtices (1 Quran, 


And it is good to do it by more, otherwiſe if one dies, or is put outd 
the Commiſſion, the three others have no other Authority to proceed, 
2 Infl. 703. 5 | 

It is ſafe, that all Proceedings of the Juſtices of Peace upon this Statut 
be at the General Seſſions of the Peace. 2 Izſt. 70 5. 

The Juſtices of Peace cannot tax, without Aſſent of the Conſtables, d 
Inhabitants. 2 It. 704. Fe. | 

And therefore, they ought at the General Seſſions, where the Conſtabls 
are preſent, to call them, or by Warrant ſummon them, or 2 Inhabitat 
at a certain Place and Time for that Purpoſe. 2 Tn/?. 703. in Marg. 14 
The Tax ſhall not be impoſed upon the Pariſh in general, for then 2 
Inhabitant might be diſtrained for the Whole, but upon each Inhabi 

And here all Privileges and Exemptions, tho' by Parliament, are take0 
away. 2 Inſt. 704. : e ba 

Every Houſeholder is an Inhabitant, but not a Servant, &c. tho' be bs 5 
a perſonal Reſidence. 2 Inſt. 703. — | T1 

Every one who has an Houſe and Servants there, tho' he refic'cs in 1” ys 
ther County. 2 Inſt. 703. 5 5 1 & 1 

So, a Man dwelling in another County, who occupies Land th ns 
2 „ 702. _ DS: | | —_— 

So a Corporation, which occupies Land in another County, 1s an Jab * 

tant there. 2 Inf. 703. = 

So, an Infant, who has an Houſe, or holds Land there. 2 Ill. 7% i 


So, a Man, who holds Land there in Right of his Wife. 2 Ii. by i = 


The Collector of every Hundred ſhall have a Roll indented, under the 
Seal of 4 Juſtices of Peace. 2 Inft. 704. | : | 
The Collector may diſtrain for the Tax, upon the Land or Goods of 
the Party; at any Place within the Hundred. 2 Ii. 705. 3 
ft the Tax be not paid upon Demand, it is a Refuſal, tho' it was not 
W expreſly denied. 2 Inft. 705. 5 . | 1 
One of the Collectors, with the Aſſent of the other, may diſtrain and 

ſell ; for that is the Diſtreſs of both: 2 00. Or: 5 
The Surpluſage upon a Sale ſhall be returned to the Owner. 2 Inf. 705. 
None can be compelled to make a new Bridge, where there was not any 


before, except by Act of Parliament. 2 Inſt. 70 1. 


4 ( Survevoꝛs fox the High-way. 
| | J (C. 1.) How choſen. 


Y the St. 2 & 3 Ph. & M. 8. On Tueſday, or Wedneſday in Eaſter 
1 Week, and by the Sr. 22 Car. 2. 12. on ſome Day in Chri/tmas Week, 
and by the S. 3 & 4 (or 3) V. & M. 12. on 26th December, unleſs it be 
Sunday, and then the 27th, The Conſtables, Churchwardens, &c. ſhall 
chuſe two Surveyors for a Year to amend the Highways leading to Market 
= Towns, who refuſing ſhall pay 20 s. a-piece. 

By the Sr. 3 & 4 (or 3) V. & M. 12. The Pariſh ſhall aſſemble and 
make a Liſt of ſuch Inhabitants, who have 10 J. per Annum in their own 
or their Wife's Right, 100 J. Perſonal Eſtate, or farm 30 J. per Annum, 
or if no ſuch, of the moſt ſufficient, and return the Liſt to the Juſtices of 
Peace at ſpecial Seſſions 3d January, or, if Sunday, the 4th, or in 15 Days 
Ws after, of which 10 Days Notice ſhall be given to the Pariſh ; and the 
WF Juſtices ſhall by Warrant under Hand and Seal appoint one, two, or more 
out of ſuch Liſt to be Surveyors for next Year ; which Nomination ſhall in 
b Days be notified to the Perſons choſen, by the Conſtable or Surveyor, by 
leaving the Warrant or a Copy at their Place of Abode. And if any refuſe 
Ws the Office they ſhall forfeit 5 J. each, a Moiety to the Informer, a Moiety 
WE to the Repair of the High-way, to be levied, on the Oath of one Witneſs, 
dy Warrant of 2 Juſtices of Peace by Diſtreſs and Sale, &c. And then the 
BS Juſtices ſhall nominate another fit Perſon, who on Notice, &c. refuſin 


6 = tortcits 5/. Gc. And the Conſtables, Churchwardens, and Surveyors not 

„ WS r<turning a Liſt forfeit 20 5. each, to be levied, &c. | e 

q (C. 2.) Their Authority, and Power. 
y the S:. 2 & 3 Ph. & M. 8. Every Perſon, for every Plowland in, (C. 2) 

ke I 1 Paſture or Tillage he occupies in the ſame Pariſh, and every one keeping 122 
Draught, or Plough, ſhall ſend a Cart with Horſes, &c. and all Neceſſaries, wt 

hs and two able Men with the ſame, at every Day and Place appointed for 
Amendment of the High-ways, on Pain of 105. for every Draught: And 

every other Houſeholder and every Cottager or Labourer ſhall (unleſs he be 
ua yearly hired Servant) by himſelf or ſufficient Labourer work every Day, 

jeſt 9 Gc. on Pain of 12 d. per diem; But if a Carriage is thought needleſs by 

6 be Surveyor, every Perſon ſhall ſend 2 Labourers each Day for every Car- 

ab. nage, on Pain of 12 d. per Man. And the Leet, or in Default, the - 
| Juſtices of Peace at the Quarter-Seſſions may fine all Offences, and the 

70 LClerk of the Peace, &c. ſhall make Eftreats indented of the Fines, and 

ba _ liv one Part to the Conſtable and Churchwardens of the Pariſh, the 


other 


To provide 


„ 

other to the High Conſtable, c. who may levy by Diſtreſs, and if 90 
Diſtreſs, or he pay not in 20 Days, he ſhall pay double. And the High 
Conſtable ſhall yearly account to the Conſtable and Churchwardens of th, 
Pariſh on Pain of 40s. and the Conſtable and Churchwardens may cal 
him, or their Predeceſſor, to account before 2 Juſtices of Peace (1 Quyyy) 
who may commit, till all Arrears paid, but ſhall allow 8 d. per Pound fo 
the Collection, and 12 d. per Pound to the Clerk of the Peace, or Steward 
of the Leet, and all Fines ſhall go to the Repair of the Highway, 

Buy the Sr. 18 El. 10. A Perſon, (not in London,) rated to the Subſidy el. 
in Goods, or 40s. in Lands, ſhall find 2 Labourers in the High-way while 
ſo rated, if not otherwiſe chargeable by any former Law, but as a Cottage, 

And a Perſon, having a Plowland of Tillage, or Paſture in ſeveral Pariſhe, 
ſhall find a Cart, Gc. in the Pariſh where he dwells, as if all in the fame 
Pariſh; but if ſeveral Plowlands in ſeveral Pariſhes, he ſhall find for each, 
as if in the Pariſh where he dwells. FO _—_ 

By the St. 22 Car. 2. 12. Where the Uſage is to carry Gravel, Gc. , Wl 
Horſes, Fc. the Inhabitants ſhall ſend in ſuch Horſes, &c. inſtead rf 
Teams; And for Default of working in the High-way, every Labour 
ſhall forfeit 18 d. every Horſe and Man 35. every Cart and 2 Men 104, fx 
every Day, for Repair of the High-way, to be levied, on Proof before the 

next Juſtices of Peace by one Witneſs, by Diſtreſs and Sale, &r. 

By the St. 7 & 8 I. z. 29. A Perſon having 50 J. per Annum in Wodd. 
land, or any other Land, ſhall be deemed to have a Plowland . within the 

ſaid Acts. | | 1 55 
The Juſtices of Peace, &c. ought to appoint particular Days for workin 
in the High-way ; for it is not ſufficient to ſay, 6 Days between ſuch 
Time and ſuch a Time. R. 1 Sal. 3 57. 

So an Indictment for not working ought to ſhew the particular Dy 

appointed. R. 1 Sal. 357. 3 

But if particular Days are not appointed for working in the High-way, 
Pariſhioner is not bound to work there. R. 1 Sal. 357. 


By the Str. 2 & 3 Ph, & M. 8. Conſtable and Churchwardens, at the 
Election of Surveyors, ſhall appoint 4 Days before Midſummer, (and by ti 
St. 5 El. 13. fix Days,) for Amendment of the High-ways, and give No- 
tice of the Days in the Church the Sunday after Eafter : And every Cart 
and Labourer ſhall work 8 Hours every Day, unleſs licenſed by one of tit I. 
Surveyors... _ 

By the Sr. 22 Car. 2. 12. It is ſufficient, if the High-ways be amend 
before St. Luke's Day, tho' not before Midſummer. 

Surveyors ſhall appoint 6 Days for Work in the High-way, with Regal 
to the Seaſon of the Year and Weather, and giving Notice publickly fon 
convenient Time before the ſeveral Days. | | 
By the St. 1 Geo. 52. Juſtices of Peace at their ſpecial Seſſions may orde 
great Roads to be firſt amended, and at what Time, and in what Man 
to be done, to which the Surveyors are to conform. 

And Surveyors ſhall ſummon Teams and Labourers to come in at te 
firſt ſeaſonable Days the Year ſhall afford, and ſhall repair ſuch as the Ju 
ſtices, or in their Default as they, think needful in the firſt Place. 


By the Sz. 5 El. 13. Surveyors may take Rubbiſh in any Quarry of | 
Pariſh, if ready digged, and, if no ſuch, may dig in the ſeveral Ground® 
a Pariſhioner, (not his Houſe, Garden, Orchard, or Meadow,) for Gale 
| . Sand, or Cinders for High-way, without Licence, ſo as he dig but ® 


Pit, not above. 10 Yards over, and in a Month after fill it up, at the Cha | 
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WW of the Pariſh, on Pain of 5 Marks for every Default to the Owner by Action 
Fx, REED 


3 By the St. 5 El. 13, Surveyors may turn a Water-courſe out of the High- (c. 5.) 

WS way into any Ditch of another's ſeveral Ground adjoining to the High-way, eerie | 

as they think meet. | 3 ; | Water courſe. 

FX By the St. 18 El. 10. If a Bank be between the High-way and Ditch, the 

BS curveyors, &c. may make Sluices through the Bank to let the Water out 

of the High-way into the Ditch. 

WS By the S7. 1 Geo. 52, If any, who ought to ſcour Ditches or Water- 

ES courſes near an High-way, neglect for 30 Days after Notice by the Surveyors, 

or leave the Earth 8 Days after ſcouring, he ſhall forfeit 25. 69. for every 8 

= Y :rds of Ditch not ſcoured, on the Oath of the Surveyor before Juſtices at 

WE tie Quarter-Seſſions, and for other Offence, a Sum not exceeding 5/. nor 
under 205. to be levied by Diſtreſs and Sale, &c. 


_ Þy the Sc. 5 EI. 13. Ditches, Fences, &c. ſhall be ſcoured, repaired, and Wks 6.) 
WS ct low, and Trees and Buſhes growing in an High-way ſhall be cut down m Se. 

= | by the Owner of the Grond, that the Way may be open And by the 

r on ein of 105. for every Default. 

ade the $:. 18 47, 10. The Occupier of Ground adjoining to the 

ret on Tinh way, ſhall ſcour Eis Ditches when needful, that the 

Witer from the Hirh-wy indy have Poſſage over the Grounds next adjoin- 

1 ing, on Pain of 12d. per Rod not ſcour ect. . 8 

A none, in ſcouring a Ditch, ſhail throw the Soil into the High-way 

leading to a Market Town, and let it lie there 6 Months, on Pain of 12 d. 

BM fer Load. a | En 

By the S/. 3 & 4 (or 3) V. & M. 12. The Owners or Occupiers of Land ; 

WE 1:1: ſcour Ditches, Drains, &c. next an High-way, carry away the Earth 

W taken thence, lay ſufficient Trunks, Bridges, &c. where Cart-ways are into 

W their Grounds, in 10 Days after Notice from the Surveyor, on Pain of 5s. to 

be levied by Diſtreſs and Sale, on Proof by one Witneſs before two Juſtices 

of the Peace, a Moiety to the Informer, a Moiety to the Repair of the 

High-way. 1 „ 

And ſhall cut down, Sc. any Tree, Buſh, Fc. in an Highway, not 20 

Peet broad, in 10 Days after Notice by the Surveyor, on Pain of 54. to be 

leicd, Sc. And ſhall keep their Hedges pruned right up from the Roots, 

end not permit Trees to hang over the High-way, &c. 

nnd the Surveyors after View, Sc. ſhall give Notice the next Sunday in 

te Church, and, if not removed in 30 Days, ſhall in 30 Days remove, &c. 

And the Surveyors, if need is, may make new Ditches, Sc. in the Lands 

. * to an High-way, and keep them cleanſed, and enter the Land for that 

= noſe. | 2 1 


By che Sr. 3 & 4 (or 3) V. & M. 12. None ſhall lay, in an High-way not , (C. 7.) 
s Feet broad, any Stone, Timber, Straw, Dung, Sc. by which it ſhall be gy BY 
WP oyed, on Pain of 53. to be levied by Diſtreſs and Sale, on Proof by one Du 
_ inc before 2 Juſtices of Peace, a Moiety to Informer, a Moiety to Repair 
f the High-ways: And the Owners or Occupiers of Lands next the High- 
y ſhall, in 10 Days after Notice by the Surveyor, remove ſuch Nuſances, 


2 ad take them to their own Uſe, on Pain of 55. to be levied, &c. And the . 
m pur/eyors the next Sunday after View of any Annoyances, &c. ſhall give MES 


otice in the Church after Sermon, and if not removed in 30 Days after, 
hall in 30 Days remove them, and diſpoſe of them for the Repair of the 
* Vo I. II. FE: | High- 


294 


(C3) 
To enlarge 
High-woy. 


(C. 9.) 
To make 
Rates. 


High-way. 


affirm, or reverſe and give Coſts, to be levied by Diſtreſs and Sale, Sc. 


6 


High-ways, and be reimburſed their Charges as any Juſtice of Peace ſal 
think fit to allow, on Oath of ſuch Notice, &c. to be levied, &c, 


By the St. 7 & 8 V. 3. 29. If any be convicted by the Oath ,; 


one Witneſs, or View of a Juſtice of Peace of an Offence in pulling dong 

Sc. any Poſt, Stone, or Bank, &c. for ſecuring any Horſe or Foot Cauſy, . 

he forfeits 20 5. a Moiety to the Diſcoverer, and a Moiety for Repair of the | 7 

High-way, to be levied, Sc. [ 0 
By the St. Wint. 13 Ed. 1. 5. High- ways from Market to Market ſhal | ; 0 


be enlarged, and no Buſhes, &c. on 200 Feet on one Side, or other, 

By the Sr. 3 & 4 (or 3) V. & M. 12, Surveyors ſhall make the Hioh. 
way to a Market Town 8 Feet wide at leaſt, and as near as may be, cin 
and level: And no Horſe Cauſway ſhall be left leſs than 3 Feet wide. 

By the St. 8 9 JV. 3. 16. Juſtices of Peace at the Quarter-Sefſign; 
being 5 at leaſt, may enlarge any High-way, not taking in above 8 Yz4 
ſo as not to pull down an Houſe, or take the Ground of a Garden, Orcharg 
Court, or Yard : And may impancl a Jury to aſſeſs on Oath the Damage 
to the Owner, Sc. of the Ground taken in, not above 25 Years Purchaj 
and for making a new Ditch, Sc. on Payment whereof to the Owner, 9 
leaving it with the Clerk of the Peace, the ſaid Ground ſhall be the public 


But the Juſtices of Peace ſhall firſt ſummon the Owner to appear at th 
next Quarter-Scfſions, and the Owner may cut down within 8 Months il 
Timber, Cc. on the Ground fo taken in, or in his Default, the Juſicg 
may order the Felling, and account for the fame. 

Ard the Owner may appeal to the Judge at the next Aſſiſes, who mu 


And the Juſtices of Peace may make a Rate not exceeding 69. per Pan 
to pay the Purchaſe, to be levied, on Non- payment in 10 Days after Demand 
by Diſtreſs and Sale, c. 9 = 2 

And after an Inquiſition for inclofing Part of an High-way, on an Ai gu 
Danmum, any may appeal to the next Quarter-Seſſions, whoſe Determinatin, 
or the filing and recording the Return of Inquiſition by the Clerk oi thx 
Peace, if no Appeal, ſhall be final. — 

By the ſame $7.8 9 WV. 3. 16. Juſtices of Peace at the Special Section 
may order Surveyors to erect Poſts, &c. at Croſs-ways, who neglect 
for 3 Months, forfeit 105. to be levied by Diſtreſs and Sale, or Warrant 
any Juſtice of Peace, for erecting ſuch Poſt, c. 


By the St. 3 & 4 (or 3) V. & M. 12. Juſtices of Peace at the Specid 
Seſſions, on Oath of a Sum expended for Materials, Cc. or two of them, 
may by Warrant cauſe a Rate to be made on the Inhabitants, c. purſcat 
to the Poor's Rate, to be levied by Diſtreſs and Sale, Cc. 3 

And Juſtices of Peace at the Quarter -Seſſions, being fatisfied that the 
High-ways cannot be otherwiſe repaired, may order an Aſſeſſment i 
exceeding 64. per Pound of Real, and for 20/. of Perſonal Eſtate, ol te 
Inhabitants rateable to the Poor, for Repair, &c. which, on Non-payn 
in 10 Days after Demand, ſhall be levied by Diſtreſs and Sale, Ic. And ti 
Juſtices of Peace at any Quarter-Sefſions may redreſs any Perſon aggriev 

By the St. 7 & 8 M. 3.29. If a Vill, &c. uſing to repair its own Way 
after a Rate of 69. in the Pound cannot ſufficiently repair them, the ſuſucs 
of Peace at Special Seſſions may order the whole Pariſh to repair a 

So by the Sz. 1 Geo. 52. Juſtices at Quarter-Seſſions may order an A& 
ment, c. before all the Labourers, &c. have done their Work. 
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; By the St. 22 Car. 2. 12. The Owner of a Waggon, G. (if not employed 16 
pe carrying Hay, Straw, Corn unt hreſbed], or about Huſbandry, or for 988 
cCoals, Chalk, Timber for Shipping, Materials for Building, Stones, Am- Ah is omit. 
munition for the King's Service) travelling in the High-way with above 5 ted in the . 
WE Horſc-Beaſts at Length unleſs by Pairs, ſhall forfeit for every Offence 405. a * e 291 
#4 2d to the Surveyor, a 3d to the Poor, a 3d to the Informer, to be levied 
by Diſtreſs and Sale, Gc. on Warrant to the High Conſtable or other 
Officer. 5 
VB che &. 3 & 4 (or 3) V. & M. 12. The Juſtices of Peace, at Quarter 
Soeſſions at Eaſter yearly, ſhall ſet the Prices of Land-Carriage and certify 
chem to the Mayor, or other Chief Officer of every Market Town; and 
a Carrier taking more forfeits to the Party grieved 5/. to be levied by 2 Ju- 
ces of Peace, by Diſtreſs and Sale, &c, = 
_ Þy the St. 7 8 W. 3. 29, The Owner of a Waggon, &c. (not em- 
LY ployed uf ſupra by the St. 22 Car 2. 12.) drawn with more than 8 Horſes, 
or 3 Oxen and an Horſe, or 6 Oxen and 2 Horſes, or 6 Horſes and 2 Oxen, 
cor 4 Oxen and 4 Horſes, which ſhall draw in Pairs in doable Shafts, or a Polo 
between es Coaches, ſhall forfeit 40s, only for every Offence, 2 Thirds for the 
Hie. wer, a ad to the Informer, to be levied by Dittreſs of one of the 
os - Oxen by the Conſtable, ourveyor, or Overſeer, and on Non-pay- 
mes i 3 Days with Charge, Zr. by Sale. And the Penalty ſhall be levied 
Ws by Warrent of one Juſtice, &c. au pad to the Surveyor only, who ſhall 
WS 01.1 for it on Ot at the Special Seſſions, and pay it only to the Pariſh 
= whe the 07 nce was. And any Perſon compounding with or taking of 
a eggoner, Cc. any Sum of Money by Way of Reward, &c. for any 
= Ofcnce againſt this Statute, forf-its 40/. a Moiety to him who ſues, a 
Moiety for the Repair of the High-way, ns 
By the S.. 6 Aun 29. If above 6 Horſes or Beaſts in Length forfeits 51. 
2 Moiety to the Surveyor, a Moicty to the Proſecutor, if an Inhabitant, 
co be levied, &c. | 
= By the S7. 9 Ann. 18. Any Perſon may ſeize any or all the Horſes or 
We Bcaſts of the Offender, and deliver them to the Pariſh Officer, who on 
Non-payment in 3 Days, by Warrant of one Juſtice may ſell, &c. ut 
hy the S. 5 Geo. 12. The Owner ſhall forfeit all Horſes, Oc. in a Wag- 
on for Hire above 6, and in a Cart, &c. above z. 


hy the Sr. 5 El. 13. The Surveyor, within a Month after an Offence (. it.) 
againſt the 57. 2 & 3 Ph.& M. 8. or this Act, ſhall preſent it to the next T2 preſent 
Juſtice of the Peace on Pain of 405. who ſhall certify it to the next Quarter- . 
eſſions, on Pain of 5. where the Juſtices of Peace may inquire and fine 

bor the ſame, as they think meet. —8S0 by the 57. 22 Car. 2. 12. within 
Month after any Default, Ec. 


0 

By the SF. 22 Car. 2. 12. Surveyors and Conſtables ſhall put all Acts in 
orce for the Repair of the High-way in Execution, on Pain of paying if 
convicted of Neglect before any ſuſtice of Peace by one Witneſs, or View 
of the Juſtice, what the Juſtice ſhall impoſe not exceeding 405. to be levied 
„ri Warrant, Sc. to the High Conſtable, &c. by Diſtreſs and Sale, &c, 
br Repair of the High-way. 


By the Sz. 3 C4 (or 3) M. & M. 12. Surveyors, in 14 Days after Office 
accepted and every 4 Months after, ſhall view all Roads, Bridges, &c, in 
+ the Pariſh to be repaired by the Pariſh, and preſent on Oath the Condition 
S be finds them in, on Pain of 5. unleſs he be excuſed by 2 Juſtices of Peace. 
5 And at the Special Seſſions, &c. ſhall make Preſentment on Oath, Sc. and 


ſhall 


. 1 2.) 


Preſentment 


2 ñuſtice of 
Peace. 


ſhall give Account of what Money received, and how diſpoſed of, and the 
| Reſidue deliver to the next Surveyors, on Pain of double the Value, to hc 


| Writing on Oath of the Defects of the High-ways, and of the Negled; 


on the ſame Pain as is for refuſing the Office. 


upon View of 


J 


levied, Sc. And the Surveyors for every Neglect againſt this Act ſpal 
forfeit 40s. to be levied, Cc. 3 
So by the St. 1 Geo. 52. Surveyors ſhall view, Ge. and give Account j 


of Labourers and of thoſe who ought to find Labourers or Teams, &. 


By the SF. 5 Fl. 13. Any Juſtice of Peace on his own Knowledge may 43 
in the open General Seſſions, make Preſentment of an High-way out 4 
Repair, or any Offence againſt this Act, or the Sf. 2 & 3 Ph. & M. 8. which not 
ſhall have the Effect of a Preſentment by 12 Men; and the Juſtices cf | 
Peace at the ſame Seſſions may fine, &c. ſaving to the Party his Travers, 1 
Vide 2 Sand. 157. Keelg 34. | x the 
If the Party traverſes, he admits it to be an High-way, and that it out men 
to be repaired, as well as upon an Indictment. R. 4 Mod. 38. Sho. 270, to a 


| ſhould plead, Reparare non debent. 4 Mod. 38. 


(C. 13) 
Remedy for 


Fines, &c. 


pairing, but that it is not an High-way, the laſt Words ſhall be rejeded, 
NR. 4 Mod. 38. | 


of the Peace. 


So he cannot traverſe the Want of Repair, for that is determined by thy 
Juſtices. R. Keel. 34. on 5 
And if the Jury find upon the Traverſe, that the H:gh-way wants 1. 


And therefore, if the Inhabitants preſented ought not to repair, the 


By the St. 2 & 2 Ph. & M. 8. and the Sf. 5 El. 13. Fines, aſſeſſed t 
the Quarter-Seſſions for Offences againſt thoſe Acts, ſhall be eſtreated by 
the Clerk of the Peace, who ſhall deliver one Part of the Eſtreats indented 
to the Conſtable and Churchwardens of the Pariſh, the other to the Hyh 
Conſtable, who ſhall levy the ſame by Diſtreſs for the Repair of the High- 
ways, and if no Diſtreſs, or he pay not in 20 Days, he {hall pay double 

And the High Conſtable ſhall yearly account, on Pain of 40s. and the 
Conſtable and Churchwardens may call him or their Predeceſſors to ac- 
count before 2 Juſtices of Peace, who may commit till the Arrears are 
paid, allowing 8 d. in the Pound for Collection, and 12 d. to the Cletk 


By the Sr. 18 El. 10. Fines for any Offence againſt this Act ſhall k 


levied by Diſtreſs and Sale, as Fines and Amerciaments in Leets, of which Fo -y 
the Juſtices of Peace at Seſſions, and the Stewards of Leet, ſhall hare If 
Cognilance. „„ 1 
By the SF. 22 Car. 2. 12. Any convicted of reſiſting Execution, or reſci- it ſh: 
ing Diſtreſs, &c. ſhall forfeit 40 5. and on Non-payment in 7 Days ſhil 1 By 
be committed to Gaol by any Juſtice of Peace near, till Payment for Ne- A 
pair of the High-way. ' | DO. Cloſe 
All Preſentments ſhall be in the County where the High-way lies. Bu 
By the Se. 3 & 4 (or 3) V. & M. 12. No Fine, &c. ſhall be returned nb port 
the Exchequer, but paid to the Surveyor for Repair of the High- way. And if 
if a Fine impoſed on a Pariſh be levied on one or more Inhabitants, | Inter 
Complaint 2 Juſtices of Peace at ſpecial Seſſions may cauſe a Rate for fe If 
imburſing him, which being confirmed by 2 Juſtices of Peace, the Su- | 1 Br, 
veyor may collect and levy within a Month and pay to him. 8 En 
And none ſhall be puniſhed by this Act, unleſs proſecuted in 6 Montls | 1 By, 
after Offence. And all Offences ſhall be determined in the County. | t- Fo 
By the ST. 1 Geo, 52. If any Fine, &c. be miſapplied by any, he ſha ſayin, 


forfeit 5 J. to him who informs thereof, to be levied by Diſtreſs and Sale, r 
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And the Surveyor, for Neglect of Duty by this Act, ſhall forfeit 40 s. to 


W bc levied and diſpoſed ut ſupra. 


If the Defendant upon an Indictment be fined, he ſhall not be thereby 
diſcharged, but a Diftringas goes in inſinitum, till the Way be repaired, 


R. 1 Sal. 359. 1 FO 3 
Bat where a Contract is made for Performance of that which the Juſtices 


4 have ordered, in the Removal of Filth, &c. the Juſtices cannot compel a 


| ö performance of the Contract, but the Order for it ſhall be void. R. Ray. 
1433. | A 
* notwithſtanding theſe Statutes, a Man may be amerced in a Leet for 
not ſcouring a Ditch in an High-way. R. Ray. 250. 


= By the Sz. 22 Car. 2. 12. Juſtices of Peace at Seſſions may inquire of (c 140 
the Value of Lands given for Repair of the High-way, and order Improve- Now in- 
ment and Employment according to the Will of the Donor, unleſs given quire of a 


1 to a College or Hall of an Univerſity, which hath a Viſitor of its own, Charity for 


-- | et Man *' 


Repair of an 
High-way. 


b) Paivate Map. 


(D. 1.) What ſhall be. 


Private Way is ſuch as goes to a Church, Houſe, Vill, or Cloſe ; and 
#1 is not common for all the King's Subjects. Per Hale, 1 Vent. 189. 
Vide Ante, (A.1.) 1 

BS So it may be from a Meadow, or Cloſe, to a Street. 20 H. 18. 

Or, to an High-way. I, . 

== So it may be from one Part of a Cloſe, acroſs the Ground of another, to 
another Part of the ſame Land. Mod. Ca. 3. 5 55 
S8o it may be through or acroſs the High-way to ſuch a Cloſe. R. Ney . 
But a Man cannot have a Way from one Part of the Land of another to 
another Part. R. Mod. Ca. 3. 


(D. 2.) How claimed. 


A private Way may be claimed by Preſcription, Reſervation, or Grant, (D. 2.) 
or for Neceſſity. Mod. Ca. 3. „ 5 By Freſcrip- 
If a Man preſcribes for a Way, which is now plowed up by the Plain- wy 
if who aſſigned inſtead of it a new Way, which hath been uſed abinde, 

tit {1:1 be 2 good Excuſe for uſing the new Way, R. per 3 J. NI. 142. 
Brown. 212. ü _ 

=_ A Man may preſcribe for a Way to a Church, Market, &c; thro' the 

= Cloſe of another. Bro. Chimin 2. | 

ut it is not good, if he preſcribes for a Paſſage ; for that does not im- 

bort a War by Lend, but a Way by Water. R. Ze. 163. 1 Brownl, 216. 

tf be ſays, that the Way is Appendant or Appurtenant ; for it is not an 
hmaereſt, but an Eaſement. R. Tel. 159. = ” 

Ic he docs not ſay 4 9 termino ad quem the Way goes. R. Nl. 164. 

= 2. I. 6, 216. R. Mod. Ca. 3. Bro. Chimin 6. 2 — 
And chat the Way is for Men, Horſes, or Carriages. R. Tel. 164, © 
= >). 216. | 5 Mo 5 

ba For, if he claims Viam equeſirem & pedeſtrem for Carriages, without 

Wy ying, and for Carriages, it is not well. 3 Leo. 13. 


Vor. II. 4G 2 11 


For Necellity. have a Way thro' the Land of the other, for the Neceſſity. R. Mod. Ca. 
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If he ſays that the Way gocs from B. to a Rectory ; for the Termin 


ad quem is uncertain. R. 2 Leo. 10. | | 
That it goes from B. to a Cloſe adjoining to a Meſſuage in B. with, 
ſaying, in what Parith the Cloſe was; for, tho' the Meſſuage was in B 
perhaps the Cloſe adjoining was not. R. Lut. 1528, 
That it goes de quadam pecia Terre cont. 4 Acras; for pecia Terry i 
uncertain. R. after Verdict. Lut. 124. 
| Bo, if he ſays, that he is ſeiſed of B. and has a Way through the Cl, 
of the Plaintiff to the Thames ; for he ought to ſay, that he has a Wi 
from B. through the Cloſe of the Plaintiff to the Thames. R. Mad. Ca. . 
But if he preſcribes for a Way from A. through a Cloſe in B. to the 
Town of B. or to B. it will be well; for the Town of B. ſhall be i. 
tended the Place where the Houſes continue. R. Lut. 1 508. 3 
So, if a Leſſee preſcribes for a Way, he ought to make a good Title t) 
himſelf from his Leſſor; and therefore, if he pleads a Leaſe to him H. 
bendum a die Dat. Ind. prædict. it ſhall be bad; for if it was by Inden. 
ture, it ought to be ſo pleaded. R. Lut. 1528. | 
But a Man, who preſcribes for a Way through the Cloſe of B. need nx 
ſay how many Acres it contains. Bro, Chimin 6. 


So a Man may claim a Way by Grant; as, if A. grants that B. fl 
have a Way through ſuch a Cloſe. | | 

So, if A. covenants that B. ſhall enjoy ſuch a Way, it amounts to 
Grant. R. 3 Lev. 305. | 9 hoe 

If a Man ſeiſed of Blackacre and Whiteacre, uſes a Way through Wh. 
_ acre to Blackacre, and afterwards grants Blackacre, with all Ways, &c. thi 
Way thro' Whiteacre ſhall paſs to the Grantee. Mod. Ca. 3. 

So, if ſeiſed of two Acres to which a Way is appurtenant, he grants one 
Acre, with all Ways, &c. the Way ſhall be granted. Mod. Ca. 3. 
So, if a Way be appurtenant to Land, by a Leaſe of the Land the Wy 
paſſes to the Leſſee, without an expreſs Grant. Per 3 J. 2 Cro. 190, 

So, if a Way be of Neceſſity, the Grantee of the Land ſhall have i 
without a Grant of the Way: As, if a Man enfeoffs another of Land 
Which was encompaſſed by his other Land, the Feoffee ſhall have a Wy 

over the other Land, without any Grant. R. 2 Cro. 170. R. Mod. (4.4. 

So, if there be not another Way convenient. R. 2 Cro. 170. 28 

60. J. 20. | 5 

But if a Man bargains and ſells Land with a Way to it, the Way do 

not paſs; for the Bargain and Sale conveys only an Uſe, and there cannd 
be an Uſe of a Way created de novo. R. 2 Cro. 190. 


So, if a Man has Land, ſurrounded by the Lands of another, he ſhall 


Vide Ante, (D. 3.) 
So, if a Man has Title to a Wreck, he has a Right to have a Way o 8 
the Land of another where the Wreck lies, to take it, of Neceſſity. * 
Med. Ca. 149. | | | %} 
A Man, who uſes Navigation, has a Right to a Way over the Land nel 
the River where he navigates, if there he Occaſion. Mod. Ca. 163. 
A Way of Neceflity ſhall not be loſt by Unity of Poſſeſſion. R. Lu. 
— & 25 
But, where a Way is claimed for Neceſſity, it will be a good Plea, thi 
the Plaintiff has another Way. R. Mod. Ca. 4. 
Otherwiſe, where claimed by Grant, or Preſcription. Mod. Ca. 4. 


4 5 : (D. ;.) HI 


SS 2 
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D. 3 How it ſhall be uſed. 


F If a Man, upon a Leaſe to A. for Yeats, reſerves a Way to himſelf 
ES thro! the Houſe of the Leſſee, to a Back-houſe ; he cannot uſe it but at 
EE {caſonable Times, and upon Requeſt. D. 1 Vent. 48. | | 
EZ So, if a Feoffor grants to a Feoffee a Way acroſs his Backſide to a Houſe 
and back again, he cannot uſe it to another Place. R. 1 Rol. 391. I. 20. 
ES So, if he grants a Way from D. to Blackacre, and the Feoffee afterwards 
ES purchaſes Lands adjoining to Blackacre ; he cannot juſtify the Uling the 
Way to thoſe Lands. R. 1 Rol. 391. J. 5o. R. 1 Mod. 190. 

cqccre, the Plaintiff in his Replication may ſnew the ſpecial Matter, that he 
WS uſed the Way to Lands adjoining to Blackacres 1 Rol. 391; J. 50. R. 
Luut. 113, 4. : | | 5 5 

hut i the Plaintiff replies, that the Defendant uſed the Way to Black- 
BE acre, and thence to the other Lands, it is bad. R. 1 Rol. 391. J. 40. 


a the Way was uſed, and leaves another Part of the ſame Cloſe for a Way; 
A. may uſe the antient Track, and need not go where the Way is aſſigned 
= 4 novo. R. Ney 128. = 


(D. 6.) By whom it ſhall be repaired. 


BE The Grantee of a Way has Power to amend it, as Incident. Godb. 63. 
Lenb. 1 Sand. 323. 


. | bound to keep it in Repair, if it be foundrous. 1 Sand. 322. 
If a2 Man be bound by Preſcription to the Repair of a Way; he need not 
keep it in better Repair than it always was. Mod. Ca. 163. . Sal. 358. 


43 
iam as much as is neceſſary, to avoid the bad Way, For. 296; 7. 
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(D. 7.) Remedy for not repairing it. 


If a common Way to a Church, Vill, Sc. be out of Repaif, he who 
WE ought to repair it may be indicted for it. Mod. Ca. 163. Fe 
And if he be convicted upon the Indictment, the Court will not ſet the 
Pine till the Juſtices of Peace certify, that it is well repaired. Mod: Ca. 163. 
And if he be fined before the Way be repaired, yet a Diſtringas in 
yanitum ſhall afterwards go againſt the Party till the Sheriff certify, that 
the Way is in good Repair. Per Holt, Mod. Ca. 163. 


(D. 8.) Obſtruction, 


in upon the Caſe, (A. 2.) 

_ if he, who has the Way, has a Freehold, and alſo he, who has the 
Land in which, Cc. an Aſſiſe lies. R. 3 Leo. 13. 
And it is ſufficient to ſay, quod obſtruxtt, or, obſiupavit, generally, with+ 
ort faying, how, vig. by a Ditch, Fence, &c. R. 3 Leo. 13. 

f a Way be thro' the Yard of another, who erects a Gate to his Yard, 
. he who uſes the Way may juſtify the breaking of the Gate ſo erected, 
bro which he could not paſs, without ſaying, that it was locked R. upon 
Denurrer, 3 Lev. 92. 


 CHIVALRY, 


And therefore, in Treſpaſs if the Defendant juſtifies for a Way to Blacks | 


But if A. has a Way thro' the Land of B. who plows up the Soil where 


But if a Man grants a Way thro' his Cloſe to another, the Grantor is not 


But if it be impaſſable, a Paſſenger may break the Fence; and go extrd 


If a private Way be obſtructed, an Action on the Caſe lies. Vide Ac- 
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4% 


d H. Hv A L R I. 
Vide Courts, (E. 5 &c. )—Gardian, fo A. aft, . 1.) 


CH O 8 E I N ACTI ON 
Vide Aff _— (C. 1 * 2 


C H N @- H. 


Vide Adoomſon, — DD; ae, (E. 1.) — EHI. 16% per Tatum = | | 
Fr On, (F. g* —_ 25 » )—Reaare Impeait, (A.) © 


Freehold of the Church. 
Vide Efgliſe, (G. 1.) 


Partſh Church. 


Vide Ejgl: ſe, (C.) 


| Repairs and Oznaments of a Church, 
Vo.iÿde Eggliſe, (G. 2, )—Probibition, (6. 2.) 


| Seats in a Church. 
Vide Attion upon the Caſe for a D Nurbance, (A. 3: ESI iſe, (GC. 3) 


Churchwardens. 
Vide Eff (F. 1, 2, 3.) 


Church-yard. 
” ide Cemetery, 15 4, &c. . iſe, (E. )—Probibition, (6. 3.) 


CINQUEPORTS | 
— ide Abatement, (D. 35 5 5.)—PFranchiſes, (E. 1, &c.) ; | 


CIRCUIT v of ACTION 
J. ide Aftion (H.) 


$3.4 T 1 Z BEN: 


Vide Burrough, (B. 2. Parliament, (D. 6.) CITY. 


1 


| 7 ide Burrough, (B. 1.)—Courts, (O. 1, &c,—P, I, &C.)— 
Parka, (D. 12 —- 


© 2 YV x LT A W. 
Vide Canons. 


7 < Ou — 


(A. I. ) Continual Claim. 


another, makes Continual Claim, his Entry ſhall not be taken away by 


4 5 a Deſcent afterwards from the Diſſciſor, or other Tenant of the Land. Co. 
1. 250. 


$o the Dying ſeiſed of the Feoffee, or other who has Title, as well as of 


him who makes Continual Claim. Co. L. 2 51. 4. 


in Polſethion of the Diſſeiſor is a new Diſſeiſin 7oties quotres. 
30. 


And if he in Poſſeſſion had only an Eſtate-tail before, he has now a 
g Fec-ſimple by Diſſeiſin. Lit. S. 429. 


Lit. S. 429, 


9 0 Dee 
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(A. 2.) How it ſhall be 4 


4 | A Man, who makes Continual Claim to prevent a Deſcent, ought to go 
eo the Land or Parcel of it, if he dare. Lit. S. 421. And make his Claim 
1 pon the Land. R. Mod. Ca. 44. 


go as near to the Land as he dare, to make his Claim. 


Lit. S. 421. 
Or, for ſear of Impriſonment. Co, L. 253. 6. 5 


(A. 3.) By whom, 


* Claim ought to be made by him who has Title to enter. Lit 
41 


And therefore, if Tenant for Life, Remainder in Fee, be diſſeiſed, 
: Claim ought to he made by him in e Lit. S. 416. 


If he has Right of Entry, tho' he has no Title to the Profits immedi- 


. yy Stat. Merchant, Staple, &c. be ouſted, and the Reverſioner diſſeiſed, 


reſent Profits. Co. L. 2 50. b. 
Vor, II. 


itely, he may make Continual Claim: As, if Leſſee for Years, or Tenant 


301 


F a Difſiſee, or any one, who has Title to enter into the Poſſeſlion of 


che Diſſeiſor, and a Deſcent to his Heir, does not take away the Entry of 


W Continual Claim is of the ſame Effect as an Entry ; + and the * 


And if he dare not, for fear of Death, Battery, or Mayhem, he ought 


Vide For fel 
ture, (A. G, 
7.) — Vide 
bot (B. 3. 
— ide Condi - 
tion, (G. 1.) 


ie in Reverſion may make Continual Claim, tho' he is not intitled 1 to the 


4H So 
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4 * 


Vide Poſt, 


(B. z.) 


F 


So Continual Claim by Thin for Life is ſufficient for him in Reverſin 
or Remainder. Lit. S. 416. | 

If Continual Claim be made by A. RY then the Diſſcifor or his Peoffe 
dies ſeiſed, and the Land deſcends, and then A. dies; his Heir, upon thi 
Claim, may enter. Co. L. 250. 4h 

So, if a Perſon who has Right of Entry connmänds his Servant to make 


Claim, and the Servant comes to > the Land, and makes the Claim, it i 


ſufficient. Lit. S. 433. 
So, if the Maſter dare not go nearer the lcd tan D. and commun 


his Servant to go to D. and make Claim, and the Servant does, it is ff. 


cient. Lit. S. 433. 
So, if a Recluſe, a Man languiſhing, or ep conan bis Servant y 


make Claim, and the Servant goes as near as he dare, for fear of Dey 


&c. and makes Claim, it is ſufficient. Lit. S. 434. 


Otherwiſe, if the Maſter was of good Health; for he did not do e 5 
that his Maſter dared do. + 


Lit. S. 43 5. 
(A. 4) At what Time. 


By the Common Law Continual Claim did not avail, unleſs | it was with 
a Year and a Day incluſive before the Dying ſeiſed. Co. L. 2 oe, 


hut it was ſufficient if Claim was once made within the Year and D 
before the Dying ſeiſed, tho' the Diſſeiſor had Poſſeſſion for 20 or 40 Yea 
after the Diſſeiſin. 


Lit. S. 427. 

And tho' after the Claim made, the Diſſeiſor enfeoffed a kw, why 
died ſeiſed within the Year and Day, but before any new Claim, Li 
S. 425. 

Yet by the St. 32 H. 8. 33. If a Diſſeiſor dies ſeiſed within 5 Years af 
the Diſſeiſin, the Entry of him who has Right is not taken away, tho le 
did not make Continual Claim. 


But, if he ſurvives the 5 Years, Continual Claim ought to be made 2 1 


at Common Law. Co. L. 256. a. 


When a Deſcent ſhall toll an Entry, unleſs it be avoided by Cond 


Claim, Vide in Diſcent, (D. 1, &c.) 
What ſhall be a Diſclaimer, and the Effect of it, Vide Diſchim, 
(A—B,) 


B) Claim to avoid a Fine, 
(B. 1 ) How it may | be made. 


Y the Common Law, a Fine might be avoided by the Entry of I 
Claim upon Record under the Foot of the Fine (which is now lte 
ay) by a Præcipe quod reddat brought of the Land, by Entry, or Cot 

bref Claim, 2 Inft. 518. 2 Leo. 53. Pl. Com. 258. b. 

But by the Sr. 4 H. 7. it muſt be by lawful Action, or Entry. 

And therefore, a Man may avoid a Fine by an Action commenced with 
5 Years after his Right accrues. | 
And it is ſufficient, that the Action be commenced within Time, 
he has not Judgment or Execution till 7 Years, or after. Pl. Com. 355 


\ 


So a Man may avoid a Fine by a aGtual Entry, where his Entry is not b 


ken away. 


O, 


C FF LL Ik 
By a Claim to be Heir, at the Gate; if at the ſame Time he enters upon 
the Land, or Houſe, tho' he does not make his Claim there. in. 412. 


when he dare not enter, and his Entry was congeable. Pl. Com. 358. b. 
yide Ante, (A. 2.) 

But if an Action was commenced, and afterwards diſcontinued, that does 
not amount to a Claim to avoid a Fine. D. 1 Vent. 45. R. Dal. 107, 

Nor an Entry of his Claim upon Record ſub pede Finis. R. 4 Leo. 104. 
38 0o the Delivery of a Declaration in Ejectment does not amount to an 
q ; | Entry. R. 1 Sand. 319. 1 Mod. 10. 1 Vent. 42. 


| | ; | try, and Ouſter. R. 1 Sand. 319. 1 Vent. 42. 
S8o a Bill in Chancery is not ſufficient to avoid a Fine. Dal. 116. 


3 to avoid a Fine, as to the Truſt. Ca. Ch. 268, 278. 

And no Claim or other Act can be ſufficient to avoid A Fine, as to a 
E Truſt, but a Subpæna. Ca. Ch. 278. 2 Cu. Ch. 126. 
So an Entry is not ſufficient to avoid it, where the Fine makes a Dido 
WE tinuance ; for it ought to be by Action. 1 Ver. 213. 
_ So by the S. 4& 5 An. 16. No Claim, or Entry of, or upon any Lands, 
Se. ſhall be of Force to avoid any Fine levied, or to be levied with Procla- 
WE mations in C. B. County Palatine, or Grand Seffions of Wales, unleſs upon 
ſuch Entry, or Claim, an Action ſhall be commenced within one Year 
alter, and proſecuted with Effect. 
3 So an Entry into Land not comprized in the Fine, claiming that which 
vas comprized, is not ſufficient, Hard. 400. 
Nor is an Entry in Land in one County, claiming Land in another, ſuffi- 
cient for the Land in the other County. Hard. 40 1. 
Nor a Claim at a Gate in the Street, without Entry upon the Houſe, or 
Land. Skin. 412. 


58. 
5 | G. 2 2.) 1 whom. 


* Pl. Com. 3 59. a. 

6580, if a Stranger, of his own Head, enters to avoid a Fine, and he who 
has the Right aſſents afterwards within 5 Years, it is ſufficient Co. L. 
245. 4. 


3 5 1 Pl. Com. 3 58. ö. 


6 + Party, precedent, or ſubſequent, is not ſufficient. Co. L. 245. 4. R. 9 Co. 
ob. . R. Cro. El. 561. 


So an Entry by a Stranger, for a Condition broken , does not avail without 
expreſs Aſſent. R. 2 Cro. 57. 


So an Entry by him in a remote Reverſion, c or Remainder does not avail ; 


3 it ought to be by him who had the preſent Right. Pl. Com. 3 59. 4. 


= 
1 
a 
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(8. 3. ) At what Time. 


| An Entry, Adiion, or Claim to avoid a Fine, by the Common Law, 
Pi. Com, 357, 356. 


Pugh t to be made within a Year and a u. 


80, by his Claim among his Neighbours, as near the Land as he can, 


Tho the Defendant afterwards appears upon it, and confeſſes Leaſe, En- 


So an Entry by Cęſtuy que Truſt, without a Subpæna, is not ſufficient 


Chancery will not ſupply a Defect in an Entry to avoid a Fine. Ca. Ch, 


So, if one avoids a Fine by Entry or Claim, it ſhall be avoided as to all 


But an Entry by a Stranger to avoid a Fi ine, without the Aſſent of the 


” But 
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A Claim to avoid a Fine may be made by him who has a preſent Right. Vide Ante, 
8 
(G. 1.) 


E LF EW 
But by the St. de Donis, 13 Ed. 1. The Iflue in Tail, or he in Reyergy, 
neceſſe non habet apponere Clameum ; for, as to him, the Fine po Jure of 
nullus. £ 
Yet the Fine of Tenant in Tail makes Diſcontinuance, which ought 1 
be avoided by Fur medon by the Iſſue, or him in Remainder, or Reverfion. 
So an Infant, a Man of Non ſane Memory, in Priſon, or out of the 
Realm, was not bound to make Claim within the Year and Day. P/ n. 


359. . . 3 : 
And not being bound to make Claim, a Nonclaim, by the Common 


Law, does not prejudice them for ever. Pl. Com. 360. a. 

So, if a Man of full Age, &c. who ought to make Claim, dies within e _ 
Year ; his Heir within Age, Gc. was exempted for ever. Pl. Com. 3b BG J 
. Cont. ibidem 371, 2. FT 

So by the St. 34 Ed. 3. 16. Non-Claim was ouſted as to all Perſong, 


For more of Title Claim, Vide Condition, (O. 5.) — Fine, (K. 1, 2). i z 
Forfeiture, (A. 4.)—Franchiſes, (A. 1, 2.)—Offcer, (E. 6.)—Releaſe, £ 
FFC 
Vide Appeal, (G. 9. — Juſtices, (V. 1, &c.) 


. 


Six Clerks, 
Vide Chancery, (B. 7.) 


County Clerk. 
Vide Viſcount, (B. 2.)—County, 


Clerk of the Market. 
Vide Market, (H.) 


Clerk of the Peace. 
Vide Juſtices of Peace, (D. 5.) 


Clerk of the Pipe. 
Vide Courts, (D. 13.) 


* Jgnozance, oz Miſpziſion of the Clerk. M 
Vide Amendment, (D. 1, 9.—E. 1, 2.— . 2.— H. 3,—T. 1, &c.—V. 1 
: &c.) and many other Places in the ſame Titk. T 


6-9-Þ 16 4-L 


Vid Deviſe, (D. 3.) coul 


* 
& 
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| COIN and COINAGE. 
* 11 Julbices, (K. 7.) — Money, per Totum. — Preroga- 
tive, D. 3 9. ) | 


COLL OC UCVUTU NM. 
Vide Aftion upon the Caſe for "_ " 7, 8, me 


© V 1 0 N. 
Vide Covin. 


0-46 0 U R. 
. Vide Pleader, 6 M. 40, 41. ) Ty 


c 0 M M * N D. 
Command of Foxes, 


Vide Prercgative, (C. 3. 
COMMENCEMENT. 


Commencement of a Leaſe. 
Vide Eſtates, (G. 8, g.) 


E Commencement of Parliament: 
Vide FORO, (E. 1.) | 


Commencement of Terme. 
Vide Temps, (C. I, &c. ) 


COM ME ND A M. 
> Vide Prerogative, (D. 18, &c.) 


| Vor. II. i 41 5 c oM. 


255 
COMMISSION and COMMISSIONER 


- Commiſſion to take an Anſwer, 
Vide Chancery, (K. 3. 


Commiſſion of Array, 
Vide War, (B. 3.) 


Commiſſion, and Commiſſioners of Bankruyty 
Vide Bankrupt (D. 1, Kc.) | 


Commiſſion 72 Examination of Witneſſes, 
Fw Chancery, (P. 2, &c.) 


Commiſſioners of the Gꝛeat Seal, 
Vide Chancery, (B. 1 


Commiſſion of Juſtices. 
Vide Juſtices, (C. 2. G. 1.)—Prerogative, (D. 29.) 


Commiſſton of Partition, 
Vide Parcener, (C. 10.) 


Commiſſſon of the Peace. 
Vide Juſtices of Peace, (A. 6, &c.) 


Commiſſion of Rebellion. 
V. ide Chancery, (D. 5.) 


Commiſſion foꝛ Review. 
Vide Preregative, (D. 16.) 


Commiſſion, and Commiſſioners of Sewers 
Vide Sewers. 


Com million fo: Uiſitation. 
Vide Vifitor, (A. 3.) 


Commiſſion, and Commiſſioners of Charitabl 


Wes. 
_ Vige Uſes, (N. 14, &c.) 


4 8 a 1 
8 
C 0 ; | | | 


COMMIT TT E E. 
Vide Parliament, (E. 6, &c.) 
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CO M M ON. 
(A) Common: 

OMMON imports a Privilege to take a Profit in Common with 
many. Co. L. 122. 0. 
And a Man may have Common of Paſture, Turbary, or Piſcary. F. N. 
B. 180. L. 
S8o Common of Fftovers | in a Wood, Minerals, &c. Co. L. 122. a. 
Common is incident to the Land to which it is appendant ; and tho! it is 
to be taken in another Pariſh, it ſhall be charged, &c, where the Land lies. 
I 1. Sal, 169. 
5 (B.) Appendant. 
HE RE are four Kinds of Common of Paſture; Appendant, Appurte= 
NT nant, Common in Groſs, and Common Pur Cauſe ae V1 dena, Co. 
I. 122. 4. 
Common Appendant ought to be Time whereof, &c: 1 Rol. 296. . Hs 
For it cannot begin at this Day. 1 Rol. 396. J. 42. 25 H. 8. 4. a 
Common Appendant is of Common Right. 1 Rol. 396. J. 44. 
= For if a Man had enfeoffed others, before the Statute of 212 Emptores 
terrarum, of Lands, Parcel of his Manor, the Feoffees ſhould have Common, 

por their commonable Cattle, within the Waſts, Sc. of the Lord, as inci- 
WE dent to their Feoffment. 2 Inft 85, 6. Per 2 J. I Rol. 396. . 45. 40⁰. 37. 
Common Appendant ſhall be for the whole Vear. 


Or, for a Time limited; as, for the whole Year, except when the Lord 
5 depaſtures his Cattle. 1 Rol. 396. "7 

= For the whole Time after Severance, until the Land be fown again, 
Ni. 397. J. 8. 

= And in ſuch Caſe; if only Part be fon again, the Common continues 
28 in the Reſidue. 

For the Time after the Hay removed, till Candlemas. 1 Rol. 397. J. 10. 
Ftom ſuch a Day to ſuch a Day. 1 Rol. 397. J. 12. 8 

1 , As long as he inhabits ſuch a Houſe, or pays ſo much. 1 Rol. 397. 
Por the Time after Severance, till the reſowing every two Years, and for 
the whole Year every third Year. 1 Rol 397. J. 19. 

_ Until the Reſowing with the Aſſent of the Commoners. R. 1 Leo. 75. 
F 7 ſhall be Appendant to Arable Land, not to a Houſe. 1 Rol. 
5 397 28, 29. 

Nor to a Meadow, &c. nor any other than Arable Land. 26 H. 8. 4. 
„ 4.05. 37. 6. 1 Rol. 397. J. 29. 
ide Appendant and Appurtenant, (B. 2. ) 


Nor 


C0 un ® © K I 

Nor to Lands improved out of the Waſt, within Time of Memor 
2074 ² m Aron „ 5 iro 
Vet if a Man preſcribes for Common appendant to a Houſe, Cottage, &, 
it will be well, for it has a Curtilage, &c. R. 1 Sal. 169. R. 2 Jon. 227 
And it may be appendant to a Manor, Carue of Land, Cc. which com. 
prehend a Houſe, Meadow, &c. but it ſhall be intended appendant onl 


to the Arable in it. R. 4 Co. 37. 6. 


for it includes Swine, Goats, Geeſe, Sc. 1 Rol. 397. l. 44. . Vide infra, 


3 


398. J. 1. = 


B. tho' his Eſtate in it was not perfect at the Time of the Grant. l. 


Frechold, for all Cattle. 1 Rol. 40 1. J. 8. 


So, if the Arable be converted to Paſture, the Common remains. 4 (, 
37. | 
Common Appendant ſhall be only for Beaſts of the Plough, which tl 
the Land; as, Horſes, Oxen, Gc. or for Cattle which compoſt the Lan, 
as Cows, and Sheep. 1 Rol. 397. J. 38. 4 Co. 37. 2. 
And therefore, if a Man preſcribes for Common Appendant for all Cut, 


it will be bad; for that extends to Swine, Goats, Geeſe, &c, 1 Ra. 39 


J. 43 5 ; 1 « 5 . x | | | f 
But, regularly, the Cattle for which Common Appendant is claim 
ought to be Jevant and couchant upon the Tenements to which, &c, 1 3, 


Let a Man may claim Common Appendant for a certain Number of ci 
tle: 1 Rol. 398. J. 7. | 


| 55 (C) Appurtenant. 
OMMON Appurtenant originally began by expreſs Grant. 
And a Man muſt preſcribe for it. Co. L. 122. a. 
Or it may begin within Time of Memory, Cr. Car. 482. 26 H 
As, if a Man claims Common for all Cattle, it is Common Appurtenat, 


If he preſcribes, that he, and all thoſe whoſe Eſtate he has in ſuc! 
Houſe; have Common in fuch a Place for two Beaſts. 1 Rol. 399. l. h. 

That all the Inhabitants in an antient Meſſuage in ſuch a Vill have Con- 
mon in ſuch a Place; but it cannot extend to Habitations erected 4: n. 
R. Sav. 81. l 1 

If a Man by Bargain and Sale ſells B. to another, and afterwards grab 
Con. mon to the Bargainee for all Cattle which manure B. and afterwa 
the Deed is inrolled; the Bargainee ſhall have Common as appurtenant® 


r-Ro, 400. hk 7 | | | 

Tho' the Grant had no Reference to the Bargain and Sale. R. 1K 
400. J. 7. | fs - 

So, if he grants Common for Cattle levant and couchant upon Lad, 

which he ſhall purchaſe within a Month. R. 1 Rol. 400. J. 19. 

Or, for Cattle Jevant and couchant upon B. and he afterwards puch 

it. Dub. 1 Rol. 400. /, 27. Ns 


If a Man grants Common to another within his Manor or Lands of } 


it is good, tho? it does not appear that there is any Waſt there; for I: f 8. 
granted generally, within his Lands of D. R. upon a ſpecial Demurre!, 1 


Car. 599. _ ; 
So, if he preſcribes for Paſturage in a Meadow for 2 Horſes till 

Hay be mowed, it is good. R. 2 Cro. 27. 3 
A Man may preſcribe for Common, as appurtenant to his Mano, # 


Or, for Hogs levant and couchant, 1 Rol. 40 1. I. 29. 6 
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 0r, for a certain Number of Cattle, as 300 Sheep, Cc. without ſaying, 
= nt and couchant. 1 Rol. 40 1. J. 15. 2. Gro. 27. R. 2 Mod. 18 5. 
_ 5, for Cattle vant and couchant upon a Meſſuage cum Pertinentiis; for 
cis comprehends a Curtilage of an Acre or more, upon which they may 
ve couchant. R. 2 Jon. 227. 

So the Lord may claim Paſturage for two Horſes in 1000 Acres of Mea- 
BS dow till it be cut for Hay; for fo large a Quantity cannot be much preju- 
WS diced by only two Horſes. R. 2 Cro. 27. 


D) In Gꝛols. 
NOMMON in Groſs is ſuch as is not Appendant, or Appurtenant to 


4 any certain Land. Co. L. 122. a, | 
And ought to be claimed by Preſcription, or by Deed. Co. L. 122. 4. 


402. J. 10. Cro. Car. 433. 2 Lev. 67. I 
ES So, if a Man grants Common to another for his Cattle zbicungue the 
WE Cattle of the Grantor go, it will be Common in Groſs. . 
And if he doth not reſtrain the Cattle of the Grantee to any certain Num- 
ber, it is a Common in Groſs ſans Nombre. | 1 
S8, if he grants Common quandocunque averia ſua ierint. Cro. Car. 599. 
2 Leo. 44. | 5 

EE So, Common to the Mayor and Burgeſſes of ſuch a Town. R. 2 Lev. 246. 
BS Yet Common in Groſs ſans Nombre is not good, if there be not ſome 
WE Reſtraint or Limitation ; as, if a Corporation preſcribes for all of the Cor- 
WE poration, for all their Cattle commonable, without ſaying, levant and couch- 
ent within the ſame Town, it is ill. R. 1 Sand. 346. but Sand. not ſatisfied, 
==: 1d. 6. R. Jon. 298. 5 

If A. claims Common ſans Nombre, he ought to ſay levant and couchant 
upon ſuch Land. R. 2 Mod. 18 5. 
But Common Appendant never can become Common in Groſs. 1 Rol. 
(01. . 52. . 
Nor, Common Appurtenant for Cattle levant and couchant upon ſuch 
Lenements. 1 Rol. 402. J. 2. Per Hale, 2 Lev. 67. | 
And, if Common Appurtenant be granted with a Parcel of Lands to 
Which, Sc. it ſhall be Appurtenant to ſuch Parcel. R. 1 Rol. 402. J. 15. 
Cr. Car. 432. | 0p 


(E) Pur Cauſe de Uitinage. | 4 


OMMON pur Cauſe de 7 icinage is, when two or more Towns have 
Common in the Fields within their Towns, which are open to the 


ere, eſcape into the Fields of the neighbouring Towns, & e contra. 4 Co. 


Uk And therefore, this Common is but an.Excuſe for a Treſpaſs. Co. L. 
; 22. . 4 Co. 38. 6. 


FP. | eir Cattle at Shack, viz. at large, to depaſture there, which cannot be 
ithout treſpaſſing the one upon the other; this is in the Nature of Com- 
non pur Cauſe de vicinage. 7 Co. F. àa. 


S 


05 
Vor. II. 4k mines 


BS As if a Man who has Common Appurtenant for a certain Number of 
Cattle, grants it over to another, it ſhall be Common in Groſs. R. 1 Rol. 


So, Common for the Inhabitants of antient Meſſuages in ſuch a Town. 


ields of the neighbouring Towns, and the Cattle, put to uſe their Common 


_ >, where ſeveral Perſons have Lands intermixt in an open Field, and put 


And if any one incloſes, and after the Incloſure the others have uſed af. 
r Harveſt to open his Gates, and to intercommen there, the Uſage deter- 
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4 Co. 38. b. 


C O M M © N 


mines the Right, and the Owner who incloſed cannot exclude the che, 
7 Co. 5. Vide infra. . | | 
Tho! he refuſes to intercommon with them. 7 Co. 5. 
When there is Common pur Cauſe de Vicinage, one Commoner enn 
not put his Cattle into the Lands of another Vill, or Manor, Gc. but int 
his own Lands only, and they muſt eſcape into the other. Co. L. 122. 


And if one Vill or Manor has 100 Acres, and the other only 50, th 


latter can uſe the Common only with Cattle proportionable to the 50 Arm C 
7 Co. 5. b. 585 | ns ; 3 ; q be 1 
And he can uſe it only for Cattle Jvant and couchant within his T. Lan 
ment or Vill; for it is in the Nature of a Common Appendant. = A 
And therefore, it ought to be claimed from Time whereof, &c. as Cn. 80 
mon Appendant, tho' it be not ſo. Per Wray, 4 Co. 38. a. YE R. I 
If Common be allowed pur Cauſe de Vicinage, the one Lord of the Mr C 
or Vill may incloſe, and ouſt the others of Common there, Co. L. 122. 14 (O. 
4 4 Co. 38. * | | | e | y 4 x 
So, if the Owner of Land, where there is Shack, incloſes, he ſhall hol 1 Pol. 
in Severalty, where by Uſage the Incloſers there have done ſo. 7 Co. g. - . 
If ſeveral Freeholders, who have Lands in a Common Field, intercom. 51 aer 
mon, one of them cannot preſcribe to incloſe againſt the others. 44 971 * 
2 Mod. 105. Vide ſupra. LR - = 
(F) Common ; How it ſhall be uſed. = 
| ne = T 
(F. 1.) When it excludes the Owner. 71 . Ne 
F Tenants of a Manor have Common in the Waſts, they cannot each WARS 80 
the Lord; for he by common Right may put in his Cattle, G.. WE to pu 
122, 6. 1 Roi, 396. J. 10. 7 3 2 
= : Grantee of Common cannot exclude the Owner. 1 Rol. 396. L Cattle 
ID SS — 80 
Tho' the Grantee has Common ſans Nombre. 1 Rol. 39 6. I. Iz. there 
& 132. 6, | | = An 
Nor Tenants, who claim Common of Eſtovers. 2 Cro. 256, 7. 2 San 
And they cannot preſcribe to exclude the Owner of the Soil; for the = 50 
Word, Common, imports it. Co. L. 122. a. 2 Rol. 267. l. 30. = Ye 
If the Owner of the Soil aliens, ſaving his Common; he may afterwad ad. 


depaſture there. 1 Rol. 396. J. 25. 
an if there was not any Saving, the Alienee ſhall have Common. 18. 
296. l. 30. | e 
But the Lord or Owner of the Soil, by Cuſtom, may be reſtrained t 
two or three Beaſts. Cont. 2 Rol. 267. l. 26. R. Tel. 129. 
Or he may be reſtrained to a certain Time. 6 
So the Tenants of a Manor may preſcribe, that after the Graſs is mowed 


Free- 


and put in Cocks, the Lord only ſhall put in his Cattle till Michaelmas znd [1 Ro 
then the Tenants only till Lady-Day. Per Brampton, 2 Rol. 207. l. 10. Bu 

So a Man may preſcribe, or alledge a Cuſtom, to have the ſole 0f leavin 
ſeveral veſluram Terre, or paſturam Terre, and exclude the Owner of tit An 
Soil. Co. L. 122. 4. = TL to the 
So the Copyholders of a Manor may alledge a Cuſtom to have the fol have ( 
Paſturage in ſuch a Place, and to exclude their Lord; for ſuch Uſage m | An 
have had a good Commencement. R. 2 Sand. 326. 2 Lev. 2. Pal. z Com 
1 Mod. 74. | ä 5 their 
So the Freeholders may preſcribe, that they, with the Cuſtomary Te So, 
nants, and the Copyholders may alledge a Cuſtom, that they, with ti i 


TEC A ͤðV | 
W 7;ccholders, have the ſole Paſturage. Semb. 1 Sand. 352, Dub. 3 | _- 
R d. 2 50. 'J 
* ir Fan may preſcribe to have all Thorns, &c. growing upon ſuch | 
2 Place; by which the Owner ſhall be excluded. R. 2 Cro. 2 50, 7. 


(F. 2.) With what Cattle. 


common Appendant, or Appurtenant for Cattle ſevan? and couchant, may 
| be uſed with Cattle which he hires or borrows to plow, or manure his 
| Land; for they are his Cattle. 1 Rol. 402. J. 39. 401. J. 39. 
BY And which yield Nurture for his Family. 1 Rol. 40 1. J. 43. | 
So, with Rabbits, or other Beaſts of Warren, as well as other Cattle, : 


R. Lt. 108. 

3 5 Common in a Foreſt may be uſed with Sheep. Lut. 8 1. Vide in Chaſe, 
O. 3, 4.) | | 

. H 4 4 T 2 it be in the Fence Month. Lut. 81. If he preſcribes for it. 

7 L | Pol. 447- 


But he who has Common Appendant, or Appurtengnt for Cattle Jevant 
| and couchant, cannot uſe the Common with the Cattle of a e 1 Rol. 
402. J. 34. 2 Sand. 327. Semb. Lut. 107. 

Nor can he licenſe his Tenants at Will to put their Cattle there. 1 Rol. 
02. J. 36. 
| * Nor _ he uſe the Common with Cattle which he agiſts. 1 Rol. 402, 
N : ; 7 ; „ : | 
* 05 which he has to ſell. 1 Rol. 40 1. J. 46. 
„ Nor can he grant over his Common to another; for it is for Cattle Jevant\ 
K. 2 Cro. 1 
3 So he, who has Common in Groſs fon Nombre, cannot licenſe a Stranger 
to put Cattle there. 2 Sand. 327, 
L a Yet he who has Common for a certain number of Cattle may put in the 
Cattle of a Stranger. 1 Rol. 402. J. 43, Cont. l. 34. Dub. 2 Cro. 575. 
2 4 So he, who has the ſole Paſture may licenſe a Stranger to put his Cattle 
there. R. 2 Sand. 327. 2 Lev. 2. Pol. 13. 1 Mod. 74. 
$ And a Licence pro bac vice may be by Parol. 2 Lev. 2. Cont. Semb. 
2 Sand. 328. ” 
WE So he may uſe it for Cattle not Jevant and couchant. R. 2 Lev. 2. 
$ 4 Yet after a Verdict a Licence ſhall be intended by Deed, tho' not plead- 
44. R. 2 Sand. 328. 


(6) When the Lozd may impꝛove it. 


HE Lord could not improve the Land where others have Common 


xy the Common La 2 Inſt. 85. vis. againit others who have 


Faw ; Bat againſt his Tenants it was otherwiſe, 2 Inſt. 474. 
I Rol. 36 


But now, by the St. of Merton, 20 E. 3 * 4. che Lord may improve, 
leaving ſufficient Paſture, Ingreſs, and Egreſs for his Tenants. 

b | And by the Sz. V. 2. 13 Ed. 1. 46. the St. of Merton, which extends 
Fo the Lord and his Tenants, ſhall hold between the Lord and others who 

have Common. 

And therefore, the Lord may improve his Waſts againſt thoſe, who have 
Common Appendant, or Appurtenant for Cattle levant and couchant upon 
their Tenements. 


So, if the Lord has Common in the Lands of the Tenant, the Tenant 
may improve. 2 Inſt. 474. 


— — — Wn 


$0, 


3 312 . 

2 So, if the Lord aliens the Soil where the Common was taken, the Al. 
ence may improve. 2 Inft. 87. = 3 
The Lord may improve toties quoties, if there be ſufficient Common left F ſhall 
for his Tenants. 2 Inſt. 87. 185. 
| And, if it be ſufficient at the Time of the Improvement, tho? it afterwan RW A. 
| appears to be inſufficient, the Improvement ſtands. 2 Inſt. 87. $ aſter 
7 If the Lord makes a Feoffment of Part of the Waſt, the Feoffee my Aa 
incloſe for the Feoffment is an Improvement. 2 Inſt. 87. WS fer, 


By the Sr. V. 2. 46. None ſhall be aggrieved by an Aſſiſe of Com RR I 
of Paſture by reaſon of Windmill, Berkery, (viz. Sheep or Tanhout.) MAS found 
Commu, neceſſary Augmentation of his Court-yard or Curtilage. 2 % A Br 


6. | —_ 

Lad for theſe Improvements the Lord, &c. ſhall not be aggrieved, ty RG 8 

ſufficient Common be not left. 2 Inf. 476. Dub. 1 Lev. 62. 25% 

And theſe Inſtances are only for Example; for the Statute extends h So 

Equity, where the Lord builds an Habitation for his Beaſt-keeper, 2 bl = 7: 

6. _ 5 

2 1 builds a new Houſe for his own Habitation, and enlarges th = Coals 

4 Curtilage. Semb. 1 Lev. 62. 1 Sid. 79. _ &S 
But he ought to ſay, that it was for his Habitation, and that it was . RS Th 

ceſſary. R. 1 Lev. 62, 1 Sid. 79. Th 


If the Lord improves and incloſes, and the Fences are thrown down hof Co 
Perſons unknown, by the S. W. 2. 46. the Towns adjacent, if they do nt If 
indict the Miſdoers, ſhall be diſtrained to repair the ſame Fences. 2 Bf. 414, MAR mone: 
If they be thrown down by Night or by Day, if tae Perſons be not knom, mon. 
Lut. 157. But 
And this, if the Miſdoers are not indicted within a Year and a Day. 21. tiff, b 
476. Tut. 158. 1 Rd, 365. Did. that a Di/tringas lies if the Miſdon 
are not indicted within a convenient Time, tho' the Year be not palkd, 
Cro. Car. 440. 
And therefore, a Writ ſhall go to the Sheriff to inquire wha Malefadtn 
Es threw down the Fences, and if he returns, that it was by Perſons unknown, 
2 Di#ſtringas goes againſt the Inhabitants of the next Towns, and to inquire 
of the Damages. Lut. 141, 170. Cro. Car. 280, 440. 
But a Diſtringas does not go for cutting down Trees, if the Fences ar 
not thrown down. R. Ray. 487. 
The Writ need not ſhew a Title to improve. R. Cro. car. 280. 
And it lies for the Owner of the Waſt. Sho. 106. 
For the Grantee of the Common. Sho. 106. 
At the Return of the Diſtringas, the Inhabitants may appear and ple 
to it; for the Diſtringas contains a Scire facias. Lut. 157. R. 1 Sid. 10], 
And therefore, there is no Occaſion for a Scire facias after the Dijirinjs 
Lut. 157. 
And the Inhabitants may plead, that the Perſons were Known. Lul. 5 
176. R. 1 Lev. 108, 
That the Damages are exceſſive. Lut. 147, i279. © 1 Sid, an 
I Mod. 66. 
Or any Matter, which 8 the Throwing down of the Fences. Li 
144, 170. 
That the Miſdoers are indicted. "G8 Car. 440«- 
And ſome Inhabitants may plead one Plea, and the Inhabitants of anothe 
Vill, another Plea. Lut. 176. 


So two of every Vill may plead for all. 1 Lev. 108, 10 
If the Vills plead to the Damages, there ſhall not be Judgment for 39. 
Erection of the Incloſures till the Plea be determined. 1 Mod. 66. ” 2 = | 
Vo 1 


J) ( 
But if the Vills do not plead to the Exceſſiveneſs of the Damages, they 
gal be bound by them, tho' the Jury afterwards find leſs Damages. R. 
2 d. 212. REN ; 
34 _ if at firſt they do not take Proteſtation to the Damages, they cannot 
ca tterwards traverſe. R. 1 Sid. 212. 3 
And if they do not come at the Return of the Diſtringas, they cannot 
a tterwards plead. Semb. Cro. Car. 280. 
jf the Vills do not plead, another Diſtringas goes to levy the Damages 
BS und. Cro. Car. 280. Jon. 306. . 1 
= But the Lord cannot improve againſt him, who has Common in Groſs 
fans. Nombre. 2 Inſt. 86. 


Nor when he has Common in Groſs, tho' it be for a certain Number. 
2 l. 86, 475. Semb. 1 Rol. 365. 
658o the Lord cannot improve, where the Tenant has Common of Turbary, 
Piſchary, Efovers, &c. 2 Inſt. 87. po RO ens 
do the Lord cannot, upon Pretence of an Improvement, dig Pits for 
Ws Coals, Sc. 1 Sid. 106. | | 

do the Lord cannot improve, without leaving ſufficient Common. 

Tho! he aſſigns ſufficient in other Lands. 2 Co. 2 5. 
= Tho' he alledges a Preſcription to improve; for that denies the Right 
of Common. R. Yor. 375. RY . 
lf the Lord improves, and does not leave ſufficient Common, the Com- 
moner may throw down the whole Incloſure; for it ſtands upon his Com- 
non. 2 J. 88. 5 8 
hut in an Aſſiſe in ſuch Caſe, the Jury cannot find generally for the Plain- 
if, but ought to aſſign, how much ſhall be ſufficient. 2 Inf. 88. 


() What Intereſt the Commoner has. 


HE Commoner has no Intereſt in the Soil where he takes his Com- 
Sol mon; and therefore, he cannot meddle with the Soil to dig there, 
ec. Bridg. 10. oa : 
He cannot take Wood, Hay, or other Profit there growing. 2 Leo. 
202. Bridg. 10. | | 3 
He cannot cut down Buſhes, Fern, &c. without ſpecial Cuſtom; tho' 
they prejudice his Common. Bridg. 10. . 
== Nor Grant his Common to the Uſe of another. Bridg. 10. . a. 15. 
Nor make a Trench to let out Water which ſurrounds it. 1 Rol. 406, 
. Semb. 12 H. 8. 2. 15. 
Nor ſtop up Coney-borows; tho' his Cattle fall and periſh in them. 
1 Ro. 40 5. J. 25. 2 Bul. Fi ö. | = 
Nor kill the Rabbits. R. 1 Rol. 405. J. 1 5. 20. 2 Leo. 201. 2 Bul. 116. 
Tho' he alledge a Cuſtom, or Preſcription to do it. Semb. Bridg. 10. 
He cannot enter upon the Soil, when he does not put his Cattle there. 
l. 406. J. S. — 8 
Nor agiſt the Cattle of a Stranger there. 2 Leo. 202. 
He cannot maintain Treſpaſs for Damage to the Soil, or Graſs; for, 
be has no Intereſt, but to take the Paſture by the Mouths of his Cattle. 
2. 8. 2. 2 Rol. 552. 1.7. | | 

| Nor, an Action upon the Caſe againſt a Stranger, if his Rabbits go upon 
che Common; for he may kill them, R. Cro. Car. 387. 1 Nl. 405. 
0. | 5 
But a Commoner may juſtify his Entry, to put his Cattle upon the Com- 


Vor. II | 4 L 5 Or, 
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with which the Defendant, the Plaintiff, and other Commoners, who i aſe 


| S N. 5 
Or, to ſee whether the Graſs be good, for the depaſturing of his Cattle, 


| 1 Rol. 406. 1. 10. 


So he may reform an Abuſe to the Soil; as, be may dig down Mole. Fil 

1 Brownl. 228. 12 H. 8. 2. a 
Fill up with Earth Holes dug there. 1 Brownl. 228. 
Let out Water from a Pond made there by the Lord. Vide 1 Brownl. 228. 
Make a Cauſey for Cattle to come there. Per Pollard, 12 H. 8. 2. 

So he may throw down Incloſures, _— prevent his coming to his 


Common. Semb. 2 Inſt. 88. Bridg. 


Put in his Cattle, tho' the Duns, ag red the Land. 2 Leo. 202. 

Throw down the Incloſure of the Common, tho' he do not put his Cat. 
tle there at the ſame Time. R. Litt. 38. 

So he may throw down Fences, which are erected upon his Commen, 
R. 2 Mod. 65. 

So he may diſtrain the Cattle of a Stranger thre Damage-feaſant. 1 Ry 
405. J. 42. Adm. Tel., 129. 2 Leo. 202, 

Or drive them out with a little Dog ; without bene compelled to diſtrain. 
R. 4 Co. 38. 5. 

86, if . Lord, by Cuſtom, be reſtrained to a ſmall Number of Cattle 


and he puts more there; they may be diſtrained by him, who has Comm | 
Per 3 J. Tel. 129. | 


So, if the Lord put in his Cattle before the Time for Common, whe by 
the Cuſtom it ſhould be freſh. R. 1 Rol. 405. J. 55. e 

So a Commoner ſhall have an Action upon the Caſe againſt . who 
PR his . an Aſſiſe, or a Quod permittat. Bridg. 10, Vid 
Poſt 
150 the Prejudice to the common be by digging Clay, and laying, and 
carrying it acroſs the Common; tho' he has no Intereſt in the Clay, or Soil 


R. Godb. 344. 2 Rol. 308, 344. 


Tho' the Defendant himſelf has Cubic there. R. Godb. 344. 
But if a Commoner avows a Diſtreſs for Damage feaſant, he ought to 
alledge, quod Communiam tam amplo modo habere non olg. R. 3 Lev. 104. 


Vide Poſt, (J.) 6 


0 What 8 the Commoner ant have, 
An Alte, Ee. 


IF the commoner has an Een or Eſtate for Life, in his Common, 
and is diſſeiſed, he ſhall have an n, F. N. B. 180. L. Vit 


Alle, (B. 2) 


Tho the Lord himſelf diſſeiſes him; as, K he ſurcharges the Conch 
or approves, and does not leave ſufficient for the Commoner. FN. 
I25. D. 

So, if the Commoner by difſeiſed, he may -have a Quod — in the 
County, or C. B. F. N. B. 123. F. Vide Nl permittat. 
Or, if his Anceſtor was diſſeiſed; but not in other Degrees. F. N.B. 
123. H., | 
So, if Tenant in 3 Demeſne be ST of 55 Common, he mi] 
have a Writ of Right Cloſe for it. F. N. B. 11. K. 

If a Commioner ſurcharges the Common, another Commoner may hat 
a Writ of Admeaſurement of Paſture, whereby the Number of the Cat 


not Parties, may common, ſhall be aſcertained. F. N. B. 12 5. B. 120. 


E © M HH F. 

And this Writ is Viſcontiel, and not returnable; upon which the Plaintiff 
ſhall make Plaint in the County-Court, as in Replevin; and the Sheriff by 
Precept ſhall warn the Defendant; and if he pleads nothing, or confeſſes it, 

he ſhall make Admeaſurement. F. N. B. 125. C. G. 
And upon this ſhall go an Alias, and Pluries, and if nothing be done 
upon it, nor Cauſe ſhewn, an Attachment againſt the Sheriff. F. N. B. 
125. E. | 


Or it may be removed by Pone into C. B. where the Plaintiff ſhall count, 


and have Admeaſurement. F. N. B. 125. F. 126, A . 
By the Sf. W. 2. 7. After Removal into C. B. a Di/tringas goes to make 


Proclamation at two County-Courts, and upon Default, Judgment. F. N. 
. 125. G. 1206 f. 2 Hf. 36868. C 

By V. 2. 8. If the Defendant in Admeaſurement of Paſture, afterwards 
ſurcharges, a Writ of De ſecunda Superoneratione lies; upon which he ſhall 
render Damages, and forfeit the Cattle ſurcharged to the King. 2 Iſt. 370. 
F. N. B. 126. E. 8 . | | | | $5) 1 
But the Writ of Admeaſurement of Paſture does not lie by the Lord; nor 
by Tenant againſt the Lord; nor for Common ſans Nombre, F. N. B. 


125. D. 


or cannot uſe it in fam amplo modo, he may have an Action upon. the Caſe. 

9 Co. 112. 6. Vide Afton upon the Caſe for a j:i/iurbonce, (A. 1. 
So, if the Lord, or a Commoner, {urcharzcs the Common, whereby 

the Plaintiff has not ſufficient Common, an Aion on the Caſe lies. Lut. 

107. gl avg | 

& if the Lord, or another, drives his Cattle ou: of the Common. 
Lat: 1076: | . 5 
If a Man claims Common, where he has no Right, the Owner ſeiſed 
in Fee ſhall have a Qyo Jure, Vide Quo Jure. | 
Vide Ante, (H.) | 


() What Remedy the Lozd ſhall have. 


8 have Remedy by Action, as in his other Lands. a 
If the Cattle of a Stranger are in the Common, he may drive them out, 
or impound them. 3 Lev. 1⁴ A]. e 
| Or maintain Treſpaſs, 


So, if the Lord ſees the Cattle of a Stranger, he may drive the Cattle of 


| Without a Cuſtom for doing it. R. 3 Lev. 41. 


| the Cattle of a Stranger be there, or whether the Common be ſurcharged ; 
but not without a Cuſtom alledged. 3 Lev. 41. 2 Lev. '- 


dull Satisfaction for the Treſpaſs, without a Preſcription for it. R. 2 Lev. 87. 
if the Tenant himſelf ſurcharges. the Common, the Lord may diſtrain 
| - the Beaſts, as Damage-feaſant. F. N. B. 125. D. 5. 
So, if the Tenant puts in Cattle not Jevant and couchant, where he has 
ommon only for Cattle levant and couchant. 2 Rol. 706. I. 50. 
Or the Lord ſhall have Treſpaſs againſt his Tenant, | 

But if the Lord ſets up a Stack of Corn, &c. upon the Common he can- 


Fault. R. 2 Cro. 271. 


(L) How 


So, if a Commoner be diſturbed, whereby he cannot uſe his Common, 


O, if the Lord has Prejudice in his Soil where the Common is, he ſhall 


a Commoner with them to Pound upon the Waſt, in order to ſever them, 


So, by Cuſtom, he may drive the Cattle of a Commoner, to ſce whether 


And if the Common be ſurcharged, he may detain the Cattle driven, 


not drive away the Cattle which have Common there ; for it was his own 


* 


G 6 M FH 6 N. 


(I) How Common ſhall be extinguiſhed. 


F a Man purchaſes Land where bist Common is to be taken, whereby le 
has as high an Eſtate in the Land in which, &c. as in the Land to which 
the Common is Appendant or Appurtenant, the Common ſhall be extin- 


"Sc? R. 4 Co. 38. a. R. Cro. El. 570. Mo. 462, 3. Vide Suſpenſon . 
B. &c. n a R's n Cr prta ; 
So, if a Copyhold to which Common belongs, is deſtroyed, the Common * 
is gone. Vide Copybold, (K. 6.) l N 

So, if he, who has Common Appurtenant, purchaſes Parcel of the Land 
in which, &c. the whole ſhall be extinguiſhed. - Co. L. 122. 4. R. 8, Fi 


79. R. 1 And. 159. | . 

So, if he, who has Common in Groſs, &c. Co. L. 122. a. 

But if a Man, who has Common Appendant, purchaſes Part of the Land 
in which, Gc. it ſhall be apportioned ; for it is of common Right, Co, I. 
122. 4. R. 4 Co. 38. a. R. Mo. 463, 644. 8 Co. 79. 4. 

And he ought to preſcribe for the Whole till ſuch a Day when he purchaſed, 
&c. 4 Co. 38. OY 
So, if a Man, who has Common Appurtenant, ſells Parcel of the Land 
to which, &c. it ſhall be apportioned. Co. L. 122. a. R. 8 Co. 79, 

_—_ the Alienee may preſcribe as for Common Appurtenant to his Pr. 
cel. 8 Co. 79. — 

Or, if Common be for a certain Number, the Owner may {ell all his 
Common with Parcel of his Land to which, &c. and the Whole ſhall be 
Appurtenant to that Parcel. R. 1 Rol. 402. J. 15. Cro. Car. 432. 
Let if a Commoner purchaſes the improved Part of the Waſt, his Com- 
mon ſhall not be extinguiſhed ; for by the Approvement it was wholly & 
vered from the Manor, 2 Inft. 87. 4 


(M) How ſuſpended. 


CO, if a Commoner who has Common Appurtenant, takes a Leaſe d 

Part of the Land in which, &c. for Life, or Years ; all his Common 

ſhall be ſuſpended during the Term. R. 8 Co. 79. a. 
Vide Suſpenfon DT rm 


(N) Then it is not deſtroyed. 


F all the Inhabitants of a Vill have Common in ſuch a Place, and i 
antient Meſſuage of any of them falls, and a new one is built upon 
fame Foundation, the Common remains. R. 2 Leo. 45. 
Or, if he builds a new Houſe in the ſame Place. 2 Leo. 45. Goch. 
But if the Inhabitants of a Vill claim Common, and any one buildb 
new Meſſuage there, where there was none before, he ſhall not have Cor 
mon; for it belongs only to the antient Inhabitants, R. 2 Leo. 44. 


(o) ej 


2 


Vo Li 8 


(o) When revived by a new Grant. 


of the Land to which, &c. with all Commens therewith uſed, or enjoyed; 
that amounts to a new Grant of the Common for Years, if there be an 
| Averment that it was uſed. R. Cro. El. 570. OY] 


Vide more concerning Common in Copybold, (K. 6.) —Cbancery, (2 P,)— 
P lader, (3 K. 24.) e 


Tenant and Tenancy in Common. 
Tide Abatement, (E. 10.—F. 6.) Chancery, (3 V. 4, &c.)—Deviſe, (N. 8.) 
8 —Eftates, (K. 8.) = 


COMMON ANNOYANCE. 


COMMON BEN CH. 
— Nod permittat, (D. 2.) 


COMMON COUNCIL. 
Vide Franchiſes, (F. 25.)—London, (F.) 


COMMON LAW. 


hibition, (F. 10.—G. 22.)—Trade, (A. 6, 7.) 


ln, (A. 6. — Recovery, (B. 1, &c.) 
COM M O NS. 


(D. 5.) 


a Common be extinguiſhed by Unity of Poſſeſſion, if a Leaſe be made 


Vide Fuſtices of Peace, (B. 24, &c).—Leet, (L. 218, 394). : 


Vide Courts, (C. Is &c. )—Pleader, (C. 4, 11, &c,—3 B. 2.) 


122 Chancery, (C. 1. D. 9.—X.—4 V.) Copy bold, (K. 4. 
e. 3.) — Ly, (B.) — Parliament, (R. 12, 23, 27. Pro- 


ICOMMON RECOVERY. 
J ide Chancery, (4 K. 1 i 2.) Eſates, (B. 275 &c.)— Execu- 


| Vide Parliament, (D. 4.—G. 10.—L. 14, &c.)—Scotland, 
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Vide Abatement, (E. 16. )—Efoppel. —Plader, (C. 84. E. 20 


- the Gfahtee was learned in the Law; and the N was for his * 


COMPERUIT AD DIB M 
Via Pleader, (2 W. gr) 


0 o M P 0 8 I T ION 
Vide Difmes, (E. 8, 21.—L, 2. )=Phader, (2 G. 6). 


CONCEALED LANDS 
p Vide Prerogative, (D. 65 ) 


C ONO "2 US$. 4. 0 N. 


J 


&c.—F. * 35. 


GC 0 N C O R D. 
Vide Accord. — Fine, (E. 9, &c.) 


r 


CONDITION. 


(A. 1.) Condition in Deed, 


A performance of which the Eſtate may commence, or may be enlarged, 
or defeated. Co. L. 201. 


And this may be by expreſs Words in the Deed, or by Implication a 
Law. Co. L. 201. 

An expreſs Condition cannot be without Deed. Co. L. 225. 

And therefore, a Man cannot plead a Condition to defeat an W 
Freehold, without ſhewing the Deed. Co. L. 225. Vide Pleader, (O. I, & 

Otherwiſe, where a Condition is annexed to a Chattel Perſonal or Real 
as a Term for Years, Ward, &c. 1 Rol. 413. J. 20, 25, 

So a Condition to a Freehold may be referred to a Matter not in Writith 
and may be ſupplied by Averment: | 

As, if a Corrody be granted for Life, ſec. quod ber A. prius 12 Jul 
it may be averred, that the Corrody of A. was upon Condition to attend 
Maſter, &c. 1 Rol. 413. 4 50. 


If an Annuity be granted pro Confilio generally, it may be avetred 


in the Law, 1 Rol. 413. J. 52. 9 


Man may annex to an Eſtate a Condition, by the Performance or Not 


b 
80 a Condition precedent, upon which an Eſtate ſhall be created, may 
be without Deed. Co. L. 2 16. 24. 
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(A. 2. By what Words it ſhall be created. 


Divers Words of themſelves make an Eſtate upon Condition. Lit. OS. 
Kut. In the Grants 
an * 
Prouiſo Semper. Lit. S. 329. | EE Vide Peſt, 
And the Word, Proviſo, makes a Condition tho' joined with other (*: 9 '*'} 
Words; as, Provided always, and it is covenanted. Co. L. 203, b. 2 Co, 
W 71.5. 1 Rol. 4 10. J. 30. 5 e 
Provided, and it is agreed, &c. 2 Co. 71. 5. R. Cro. Car. 128. 
And therefore, if the Word, Proviſo, be the Speaking of the Grantor, 
| Feoffor, Donor, Sc. and obliges the Grantee, Cc. to any Act, it makes 
a Condition, in whatever Part of the Deed it ſtands; and tho' there be Co- 
venants before or after, it is not material. R. By all the Judges, 2 Co. 70, 
71, &c. Cromwell, R. Dy. 3 11. 6. Per 2 7. Dy. 13. 6. 
So, tho' it ſtands indifferent, whether it be the Word of the Leſſor or the 
Leſſee; as, Provided, and it is agreed between the ſaid Parties; for it ſhall 
be referred to the Leſſor. 1 Rol. 407. J. 50. Dub. Dy. 152. Acc. Dy. 6. G. 
And, tho' all the Reſidue of the Words be the Speaking of the Grantee, 

and Words of Covenant, as, Provided, and the Grantee covenants, &c, R. 

20. 71. 6. R. Mo. 707. R. Jon. 169. 

= So Words of Limitation, if they cannot be taken as a Limitation, ſhall 

be taken for a Condition. Eg. Abr. 105. 

| Otherwiſe, if the Word, Proviſo, be annexed only to make a Qualifi- 

cation, and not to defeat the Eſtate. Mo. 307. 2 Co. 72. a. Mo. 707. 

= So the Words, La quod, make a Condition of themſelves. Lit. S, 

320. | 

And, quod fs contingat. Lit. S. 330. 

But not without a Concluſion, that it ſhall be lawful to the Leſſor to re- 

W enter. Lit. S. 331. Pol. 75. | 955 

| So other Words make a Condition, if there be added a Concluſion with 

| a Clauſe of Re-entry : As, If. Co. L. 204.4. | 

| Or, tho' the Concluſion does not give a Re-entry, but ſays only, that if 

the Feoffee, &c. doth, or, doth not ſuch an Act, the Eflate ſhall ceaſe, or, 

| ſhall be void. R. 1 Rol. 408. J. 15. | 

| Or, that the Feoffment ſhall be void. R. 1 Rol. 408. J. 20, 25. 

Or, that the Deed of Feoffment and Livery ſhall be void; for that is of the 

ſame Effect as if he had ſaid the Feoffment, Dub. 2 Rol. 408. I. 30. 

So, if after the Feoffment, the Feoffee by another Deed grants, that if 

be doth not ſuch an AF, the firſt Deed ſhall be void. 1 Rol. 408. J. 38. 

8 1 the Concluſion be, that the Feoffor ſhall take back his Eftate, 1 Rol. 
400, J. 50. | | 3 8 | 55 
So, ed Intentione, with a Clauſe of Re- entry, makes a Condition. Seb. 

I Rol. 407. J. 37. Dy. 138, 6. . 

0, to avoid a Leaſe for Years, which is but a Chattel, there is no need 
of ſuch preciſe Words as to avoid an Eſtate of Freehold. Co. L. 204. a. 
And therefore, if the Leſſor ſays, quod non licebit for the Leſſee to ſell, grant, 

aa ſub pænd Porisfafiure, that makes a Condition, R. Dy. 65, 6. Co. L. 
I IO re ern 9 
Or ſays, and the Leſſee ſhall dwell on the Premiſſes on Pain, &c. Co. L. 

"0. 4. Dy. 79. 4. — 


So, 


(A. 3.) 


In the King's 


Grant. 


(A. 4.) 
In a Will. 


(A. 5.) 
In Obliga- 


tions 


Vide Obliga- 
Lien, (B s 50 l "will grant; it is a good Condition. R. 1 Rol. 409. J. 10. 


felio, or pro Acrd Terre, the Annuity does not ceaſe if the Counſel be re. 


not permit her to take Counſel in ſuch a Caſe, Co. L. 204. 9. 


GAO ND E © OX. 

So, if the Leſſee covenants, that he will, Sc, ſub pænd Firisfatturg 

1 Rol. 408. D.—Semb. Cro. El. 202. R. 2 Cro. 398. 1 Leo. 246. 

So in Grants executory, the Cauſe, or Conſideration of the Grant make; 

a Condition. Co. L. 204. a. 10 Co. 42. 4. 1 Sand. 320. 2 Sand. 352, 

As, if a Man grants an Annuity pro Acrd Terra, or pro Decimis, Which 

are evicted, the Annuity ceaſes, Co. L. 204. a. 

Or, pro Conſilio, or, quod praftaret Confilium, if the Grantee refuſes his 
un Co. L. 204. a. 

Otherwiſe, if a Man grants an Eſtate of Inheritance, or Freehold, pro Cin- 


fuſed, or the Land evicted. Co. I. 204. @. 

Vet a Feoffment by a Woman Cauſd Matrimonii prœlocuti . upon 
the Marriage, or if the Feoffee refuſes the Marriage. Co. L. 204. 2. 
Otherwiſe, if the Feoffment be by the Man to the Woman; for the 
Woman ſhall be favoured in Reſpect of the Modeſty of her Sex, which does 


If a Condition has falſe Latin, yet if the Senſe may be * it i 
good, 1 Rol. 413. J. 30. 


80 in the King s Grant, Words make a Condition, which do not make 
a Condition in the Deeds of a Common Perſon. Co. L. 204. a. 
As, ad Effeum, or, ed Intentione, Co. L. 204. a. 

So, ad faciendum, or, faciendo. Co. L. 204. a. 

Ad Propofitum, &'c. Co. L. 204. a. 

Ad ſolv 8 1 : 

But, if at the End of a Charter, by which a Grant is made of an A. 
vowſon, there be a Clauſe, quod conceſſimus that the Grantee may amuriit 
to a Chantry to jing for the Souls of our Progenitors; this does not amoun 
to a Condition, but to a Licence. R. 43 Ea. 1 34. Fitz. Condit 
7. 1 Rob. 40% J. 30. 


80 Words in a Will make a Condition, which will not make i it ina 2 Deal 
As, if a Man deviſes Land to another ad ' faciendum, or, ed Intentione that lt 
db f ich a Thing ; this makes a Condition. Co, L. 104. a. 
Vide Deviſe, (N. 9, 10, 11.) | 

So, if he deviſes to another ad faciendum, or, ad prop ofitum, that te d. 

VVV 

So, if he deviſes to fell. 1 Rol. 40 1. J. 45. Co. L. 236. b. 

Or, ad ſolvendum, or, paying. Co. L. 236. 6. 1 Leo. 174. N. (0 
El. 146. Mo. 8 53. 

So a Deviſe to A. ded and my Will is, that he keep it in Repair, make 

a Condition, R. 1 Leo. 174. 

So there ſhall be a Condition in a Will, tho? there be no Words that th 
Eſtate ſhall ceaſe ; as, a Deviſe to a Wife, provided that ſhe ſhall baue it 
Rent only if” ſhe departs out of London. Per Cur. Cro. El. | 

But if the Words be inſenſible, and the Intent uncertain, they ſhall not be 
conſtrued as a Condition. 

A Deviſe to A. and his Heirs, upon Truf that he ſhall do, &c. is a Tr 
but does not make a Condition, R. Mo. 594. 


So in Obligations there need not be ſuch 3 Words; For, if the Ward 
be, The Condition 7s, that if A. do not grant, &c, the Obliger covenants | 


So if the Words be, Now it is TY that if A. Pay, the Bond fel q 
ward. R. 1 Rol. 409. J. 15. 2 U 
(4.613 


ON DIT ION. 


(A. 6.) What Words do not make a Condition. 


But in Grants of a Common Perſon; ad faciendum, ad eſfectum, ad propb- 
ſtum, or, ed Intentione, do not make a Condition. Co. L. 204. R. Dy. 


8. 6. | 
95 Words of Covenant or Grant of a Leſſee do not make a Condition. 


ö Per 2 J. Dy. 6. a. 


80 Words in Reſtraint of a Grant do not make a Condition; as, if the 


ö Leſſor grants re- bote, provided that he do not take it of the great Trees ; it 
will be Waſt, but no Cauſe of Re-entry, if he does take it of the great Trees. 
W R.; Leo. 16. 


So Words inſenſible do not make a Condition: As, a Leaſe for 40 Years, 


; | upon Condition : ſbe lives ſo long, and keeps herſelf ſole, without more, does 


W not make a Condition; for the Intent is uncertain. R. 1 Rol. 411. J. 23. 


| = Popb. 99. Cro. El. 414. 


ſo that the Donor and his 
av. 77. | 


3 20. 


Nor Words to a foreign Intent; as, if a Feoffment be to A. & / contingat 


| that be dies in the Life of the Feoffor, that be pay an Annuity to B. Per 
= Po. 75. | 


Or, repugnant, or uncertain. Pol. 76. 


(A. 7.) To what Eſtate it may be annexed. | 


= A Condition may be annexed to an Eſtate of Inheritance, Freehold, or 

por Years. 5 7 

W So it may be annexed to a Grant of Tithes by the Clergy. 1 Rol. 412. 

j. 
| If a Feoffment be of 2 Acres, a Condition may be, that he ſhall re-enter 
into one. 1 Rol. 412. J. 50. 


So it may be annexed e and ſhall be executed by St. 27 H. 8. 
eirs may take Advantage of the Condition. R. 


(A. 8.) In what Conveyance. 


A Condition may be annexed to a Deviſe, as well is to another Convey- 
We ance. 1 Rol. 4 2. J. 25. 


And to a Deviſe ſince the Sz. 32 & 34 H. 8. as well as to a Deviſe by 


de Common Law. JJC V 
= Or, to a Deviſe of an Uſe by the Common Law. 1 Rol. 412. J. 25. Dy. 


Ie, . 
So a Leſſee may ſurrender to the Leſſor, upon Condition. 1 Rol. 412. 


And a Surrender of a Copyhold may be, upon Condition. 1 Rel. 412, 


So a Releaſe of an Eſtate may be, upon Condition, 
And a Confirmation. 1 Rol. 412. J. 22. | 
And a Releaſe of a Right. Co. L. 274. b. 1 Rol. 412. J. 15. 
So a Contract may be, upon Condition. 1 Rol. 413. J. 4. 
And a Charter of Pardon. Co. L. 274. 5. . 
And a Grant of Denization. Co. L. 274. b. 
So a Releaſe of a perſonal Thing may be, upon a Condition precedent, 


it not upon a Condition ſubſequent ; for a perſonal Action once ſuſpended 


Ihall be extinguiſhed, R. 1 Rol. 412. J. 30, 35. 


Vo. II. . e 
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so, an Attornm ent. 05. L. 274. b. 2 Co. 68. 4. K. 9 Co. 85.6. 1 N. 


418. 1 4% 4 

So, a Manumiſſion of a Villein. (ib. 274. b. 

But a Condition cannot be releaſed, upon Condition ; for the Condition Y, 
annexed to the Releaſe ſhall be void, and the Releaſe ſhall be good, C. IL. I, 
an | 1 

(A. 2) How it ſhall be eh FT 

The Condition may be contained in the ſame Deed. | 48 

Or, indorſed upon the Obligation, or Deed. 1 Rol. 413. J. 10. Z a 

Or, may be contained in another Deed executed upon the ſame Day. 1 Ral, | 4 
404. J. 20. =_ 

So a Condition to defeat an Eſtate may be annexed to the Reſervation « - 
the Rent, explaining the Manner of Payment. R. Mo. 52. 1 

But if a Diſſeiſee releaſe his Right, and the Diſſeiſor by his Deed at; of i 
ſubſequent Day, grant, that the Releaſe ſhall be upon en a Condition, } 
the Condition 1s void. 1 Rowe 414. . 15. 

(A. 10.) Who ſhall be bound by a Condition. 5 
Fide Poſt, (F) If an expreſs Condition be annexed to an Eſtate made to a Feme Covert, _ 
ſhe ſhall be bound by it. 1 Rol. 421. J. 32. | 

Or, to an Eſtate made to an Infant. 1 Rol. 421. J. 35. 3 
Or, to an Eſtate made to any one of full Age, who dies; his 1 within or \ 
Age ſhall be bound by the Condition. R. 1 Rol. 42 1. l. 37. A 

So a Condition in Law, annexed to an Office which requires Skill or Co- Eſta 
fidence, binds an Infant, and Feme Covert. Co. L. 233. 6. B. 
So if an Infant, or Feme Covert does Waſt, it ſhall be a Forfeiture. (. Eſtat 
L. 233. 0. 1 
But if an Infant, or Feme Covert aliens in Mortmain, it 1s not an abu A. 
Forfeiture. | Co. L. 233. 6. Eſtat 
| 8. Co 
6’. Tp ns, 3 | 90 
(B) Condition Pꝛecedent. Jed uf 
| 2. 1 | | | grant 

5 L 
(B. 1.) What ſhall be. 44 
A Condition is Precedent, or Subſequent. | WR 
x A Condition precedent is ſuch as ought to be perored befor the 1 
Eſtate veſts, or the Grant or Gift takes Effect. 1 
e Man leaſes Land for Years, upon Condition, that the Leſſe, i Ar 
be pays ſuch a Sum within 2 Years, Gali have the Fee. Co. L. 210. 4. Eſtate 
If a Man binds himſelf, if he recovers 20 Acres, to give a Mole) 60 J. in Pe 
if he recovers only 10 Acres, he 3 is not bound to give any Part, 1 Rob 435 Or 
ee 8 
If a Man grants a — for 5 doing of ſuch an Act, or, to ſuch an one . 


if he does it; this is a Condition precedent, for the Duty Commences lj 
the Performance. 1 Rol. 414. J. 25 ad 35. 

So, if he acknowledges that he owes > a and then binds him 
in a Penalty for the Payment. R. 1 Rol. 414. J. 35. 

If a Submiſſion to an Award be ta quod. as, &c. this is a Condition pt 
cedent. + 1 Rol. 416, J. 3. 

If a Deviſe be of the Reſidue, after Debts and Ligacies wok it is a Cr 
dition precedent that thoſe be fir paid. R. 1 Rol. 41 $38 


CONDITION 


ze Payment of Debts. R. Jon. 328. 
; if 4 Settlement be in Truſt, that Pa A. marries B. after the Age of 16 


Lives; it ſhall be a Condition precedent, that there be the Marriage and 
Iſſue Male, before the Eſtate veſts. R. Ca. Parl. 84. 

= So, if a Condition be annexed to a Thing, which cannot be done but on 
W 2 Condition precedent, it ſhall be conſtrued to be a Condition precedent : 
As, if a Man releaſes an Obligation to A. provided that B. pays him 20 l. 
A af @ future Day. R. 1 Rol. 415. J. 15. | 
I So in all perſonal Contracts, the Word, Pro, makes a Condition e 
As, if I contract to ſell a Horſe for 10 J. Hob. 41. 

= Otherwiſe, generally, where there are mutual Covenants. R. 1 Sond. 
320. K. 2 Sand. 156. 


3 | of it to pay; he is not bound to pay till the Land be aſſured. 2 Sand. 156. 
Vi de Chancery, (2 Q. 8. )—Pleader, Os 51 +. | 


(B. a.) Condition to hand a Fes, when good. 


A Land may be conveyed for a leſs Eſtate, upon Condition that if ſuch a 
W Thing be performed, the Grantee ſhall have a Fee. Co. L. 216. 

3 And ſuch a Condition precedent may be annexed to an Eſtate-tail, which 
does not merge by the accruing of the Fee, as well as to an Eſtate for Life, 
or Years. R. 8 Co. 75. a. 76. a, Lad. Stafford. 


W Eſtate in Land. R. 8 Co. 75. a 


But where ſuch Condition is annexed, there ought to be a wk 


3 Eſtate granted, as a Foundation upon which the Fee ſhall accrue : As, an 
Eſtate-tail, for Life, or for Years. 8 Co. 75. 


Eſtate at Will ſuch Condition to have a Fee cannot be annexed. Per Coke, 
8. Co. 75.4. 

= So, if the narticules Eſtate 3 be for Yon, but ſubject to be deſtroy- 
ed upon a Contingency, it is not ſufficient: As, if an Eſtate for Vears be 
granted, upon Condition tat if he pay 10 Sbillings within à Near, the 


WW Leſee ſball have it for i ife, and if he pay 20 Shillings after the Year, be ' ſhall 
bave the Fre; the Condition to have the Fee is not good; for if he pays the 


W 10 Shillings, by the WIG of the Eſtate for Life, the Term for Years 
vas merged. 8 Co. 75. 4 


And the Eſtate for Life, being only poſſible and contingent, is not ſuffi- 
cient to ſupport the Condition to have a Fee. 8 Co. 75. a. 


And as the particular Eſtate ought to be permanent, the Privity of the 


nn Fee cannot accrue. 8 00. 75. Þ. 


8 WF: if 8 Grantee accepts a Releaſe for Life, or in Tail from the Leſſor. 
9. 75. 


Or, if a particular Eſtate be granted to two, and they make Partition. 
8 Co. 75. 6. 76. 


. 158 if * Grantee aſſigns, tho afterwards he takes back the ſame Eſtate. 
75. 


8 88 7 one Leſſee 1 for then the Privity docs not determine. 
75. 


Or, if the 3 leaſes for a leſs Term. 8 Co. 75. 


3 N 


Or of Land, that it ſhall be ſold, if the perſonal Eſtate be not ſuffici NE F 3 


Years, and they have Iſue Male, the Eftate ſhall be to A. and B. for their 


Yet if A. covenants to aſſure Land, and B. covenants for the Performance 


And to Rents, Advowſons, &c. which lie in Grant, as well as to an 


And the particular Eſtate ought to be permanent; and therefore, to an 


W Eſtate ought to continue; for, if the Grantee or Leſſee aſſigns, the Eſtate | 
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Or, leaſes for the whole Term, upon a Condition, and enters for the 
Condition broken. 8 Co. 75. | 5 | 

Or, if the Leſſor dies, or aliens the Reverſion. 8 Co. 75. 

The particular Eſtate and the Condition to have a Fee ought to be granted 
by the ſame Deed, otherwiſe the Fee will never accrue. 8 Co. 77, 4. 

Or, by different Deeds executed at the ſame Time. 8 Co. 77. a. 

But tho' the Condition be precedent to the accruing of the Fee, it doe 


not determine the particular Eſtate to which it is annexed ; as, if a Leg 


be made to A. B. and C. and if A. dies living B. then to B. and his Hein 
tho' this Contingency happens, the Eſtate of C. is not determined. Pol. 1 


(B. 3.) At what Time an Eſtate ſhall veſt upon a Condition 


precedent. 105 


If a Leaſe be for Vears, with a Condition, that if the Leſſee does ſuch: 
Thing, he ſhall have the Fee, and Livery be made to the Leſſee; he be 
the Fee immediately, tho' by the Words, the Performance ought to precete 
the Eſtate ; for the Livery cannot expect in futuro. Co. L. 217. 

But, generally, the Eſtate does not veſt till the Condition precedent pe- 
formed: And therefore, if a perſonal Thing be granted upon a Condition 


precedent ; the Property does not veſt till the Condition performed, 


So, if a Releaſe be of an Obligation, or perſonal Action, upon a Cond: | 
tion precedent ; the Action, &c. is not ſuſpended till the Condition per. 
— EW E936 * 


So, if an Advowſon, or other Thing which lies in Grant, be grantel 
for Years, with Condition to have a Fee; the Fee does not veſt till the Col. 
dition performed. Co. L. 217. 6. 8 . - 

So, if the King grants for Years, with Condition to have the Fee; for 
there no Livery is neceſſary. Co. L. 217. 6. | 

So, if a common Perſon grants for Years, and by a ſubſequent Deed giv 
the Fee, upon a Condition precedent, to the Leſſee; for then there is 10 
need of Livery. Co. L. 217.6. Ss 

Or, if he grants for Life with ſuch a Condition, and makes Livery; fir 
then the Livery has Effect, and does not expect. Co. L. 217. 6. 

Aſter the Condition performed, the Eſtate in Fee veſts without other %- 
lemnity; otherwiſe it could never veſt. 8 Co. 76. 6. 


Tho' it be in the Caſe of the King. 8 Co. 76. 6. 


(Cc) Condition Subſequent. 
© What ſhall be. 


wy, Condition Subſequent is ſuch as defeats an Eſtate by ſome Subſequei 


| A Act. 

As, if a Fine be to the Uſe of another, or a Feoffment, Gc. upon Con 
_ „ that if ſuch an Act be afterwards performed, the Eſtate ſhall b 
void. Rt 2 
So, in every Caſe, where the Intent appears, that the Eſtate ſhall be veſt 
till the Condition be performed, it ſhall be a Condition ſubſequent : As, i 
a Fine be to A. in Fee if B. does not pay ſo much before Michaelmas, and 
be pays, then to B. in Fre; for it appears that A. ſhall have the Land til 
pays. R. 1 Noi. 415. I. 457. APE: | 

So a Deviſe to A. if be lives till his Age of 21 Years, upon Condition, 10 
if be dies before, it ſhall go to B. and his Heirs, ſhall be a Condit 

1 5 pres ſbſequel 
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ſubſequent ; for the Intent appears that A. ſhall take immediately. R. 
: Aer of a Term to A. and that if his Wife permits his Enjoyment for 
3 Years ſhe ſhall have his Goods as Executrix, but i, ſhe diſturbs him, his Son 
ll be Executor; the Wife may ſue as Executrix within the 3 Years, for 


we Words, that the Son ſhall upon Diſturbance, ſhew the Intent, that the 
Wite ſhall be Executrix in the mean Time. R. Cro, El. 219. 


(D) What Conditions are not good. 
(D. 1.) If they are impoſlible. 


F a Condition precedent to a Feoffment, &c; be impoſſible at the Time; 
I or afterwards becomes impoſſible, the Feoffment ſhall be of no Eff &: 
W for till Performance the Eſtate cannot veſt. Co. L. 206. 1 Rol. 420. I. 35. 
if a Condition ſubſequent to a Feoffment be impoſſible at the Time of 
= the making, the Eſtate of the Feoffee is abſolute, and the Condition ſhall 
be void. Co. L. 206. a. 1 Rol. 420. J. 30. 

= So, if the Condition to an Obligation, Recognizance, &c. be impoſſible 
cet the making, the Obligation is ſingle. Co. L. 206. a. 1 Rol. 420. l. 30. 
EK. 3 Lev. 74. | 


So, if a Condition to a Feoffment, &c. be poſſible at the making, and 
Ws afterwards becomes impoſſible by the Act of God, the Eſtate of the Feoffee 
is abſolute ; for, being veſted, it cannot be deveſted without the Performance 
of the Condition, which was for the Benefit of the Feoffee. Co. L. 206. a; 
279. 4. 1 Rol. 449. J. 50. R. 1 Sal. 170. . 
= 53o, if it becomes impoſſible by the Act of the Feoffor himſelf. Co. L. 
206. 5. | | | 5 
But if the Condition of an Obligation, Recognizance, Cc. was poſſible 
at the making, and afterwards becomes impoſſible by the Act of God, of the 
Law, or of the Obligee himſelf, the Obligation ſhall be ſaved. Co. L. 206. 
46. 1 Rol. 449. 1. 35. 451. J. 40, 45. Vide Poſt; (D. 7.) 
W So, if a Condition be in the Disjunctive, and gives Liberty to do one Thing 
or another at his Election, and the one Part becomes impoſſible: As, to en- 
A. or make him bis Executor, and he dies before the Obligee. R. Mp. 
357. Co. El. 277. Per 3 J. Cro. El. 398. 5 Co. 22. a. Poph. 98. 
A 121 450. J. 35. R. Jon. 171, 2. 181, 2 Mod. 202, 203. Vide Poſt, 
(K. 1, &c.) | 
5 3 if the Disjunctive does not give Liberty to do the one Thing, 
or the other. 1 Rol. 4.50. J. 50. 451. J. 5. Semb. 3 Mod: 232. 
= And if a Man covenants, or promiſes to do a certain Thing at a certain 
Time, and it becomes impoſſible by the Act of God, he ſhall not be ex- 
Wy cuſed. 1 Rol. 450. l. 20. Vide Action upon the Caſe upon Aſſumpſit, (G.) 


If a Condition be to do a Thing which by no Means can be done, it ſhall _(D- 2) 
be ſaid to be an impoſſible Condition: As, fo go from London to Rome in 3 e, 
Hur. 1 Rol. 420. J. 10. I 2 3 
n a Commiſſion of Bankrupts ; for the Commiſſion cannot be affign- 
ed. R. 1 Rol. 419. l; 50. | 5 | 

| But if the Condition be improbable, and out of his Power to do, yet it 
ſhall not be ſaid to be impoſſible, = Ds ny | 
As, if the Condition be, that a married Man ſhall marry ſuch a Woman ; 
for it is poſſible that his preſent Wife may die before him, and the other 
Woman. 1 Rol. 419. J. 45. 1 5 
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(D. 4.) 
To the Grant. 


(D. 5. | 
To the Eſtate. 


- hs 3. Ace. 2 3 4+ 
K gh A. 8 e upon ſuch a Condition. Cv. L. 223. 43. Semb. Cont, 223. b. 


9 the Obligation or Rule of Law: As, a Feoffment upon Condition, lar 


tion is void. R. 6 Co. 41. 10 Co. 38. b,—Cont: as to the Leaſe, Co. I. 17 


collateral Warranty. 10 Co. 39 


_ Cont. Go. L. $22. 0 


COR DAI T1 0X. 
That the Pope ſhall be in London within a Day. 1 Rol. 420, J. 8. 
That he will 1 againſt B. upon an Obligation by A. to C. tho' it does 


Condition fo commit Murder, or Robbery, Sc. Co. L. 206. 6. 
So, if a Condition upon a Feoffment, &c. be to do a Thing conte 


not appear that B. is concerned. 1 Rol. 420. /. 20. hi 

So, tho! it be out of human Power: As, 8 it fal rain To-morroy, 7 

for | it is poſſible. 1 Rol. 420. l. 5. BY 

| Eſt 

D. 3.) If a Condition be contrary to . ; In a Feoffmen = -: 

= ( 

„ Condition precedent to a Feoffment be 1 or repugnant, e . 2: 
Eſtate can never veſt, 1 

If a Condition ſubſequent to a Feoffment be to do a T hing which is mal; -» ] 

In ſe, the Condition ſhall be void, and the Eſtate remains abſolute : 4 , Wi far; 


a Daughter ſhall inherit, and not a Son, 1 Rol. 418. J. 42. 


(D. 4. ) Or repugnant ; 


So if it be roprgnatit to a Grant : As, a Feoffment, &c. upon Condition 
that he ſhall not take the Profits ; the Eſtate remains abſolute, and the Col. 
dition is void. Co. L. 206. 6. 7 H. 6. 43. 6. . 

A Warranty, upon Condition, that it be void. 1 Rol. 419. l. 20. 

So a general Warranty, upon Condition, hat he ſhall not have in Pali; 
Yet he may rebut, and then it is not wholly defeated ; but he might rebut 
without the Words, (againſt all Men,) and therefore they are defeated. 1 Ri, 
£19. 4. 26: 

So a Grant by a Biſhop rendring Rent to him and his Succeſſors, ond 
it be not paid to the Chapter in the Vacation, that it ſhall be void: T he Cate 
dition is repugnant, and therefore void. R. Mp. 52. 

So a Leaſe to A. upon Condition, that be Shall not take the Prof ts far? 
Years, 2 Leo. 132. 

Or, to A. B. and C. upon Condition, that if C. takes the Profits durif 

tbe Lives of A. and B. his Eftate ſhall ceaſe 2 Leo, 132. 


So, if a Condition upon a Feoffment * repugnant to the Nature of ti 
Eftate : As, a Feoffment, upon Condition, that the Feoffee ſhall not ali 
the Eſtate is abſolute, and the Condition void. Co. L. 206. 5. 22 3. 4. 

So, if a Grant, Releaſe, Confirmation, or Deviſe in Fee be made, yp 
ſuch a Condition. Co. L. 223.4 

So, if a Term for Years, or Chattel Real or Perſonal be granted or aſſigned, 


So, a Feoffment or Gift in Tail, upon Condition, that the M fe ſhai u 
be endowed, or the Huſband ſhall not take by the Curteſy; ; the Condition is yo 
1 Rol. 418. "£8 7 Me ⅜ͤ“. 7 AY 

So, a Gift in Tail, upon Condition, that the Donee ſhall not 10 a Fit, 
or ſuffer a Recovery, or make a Leaſe within the St. 32 H. 8. the Cond: 
b. Acc. as to the Fine and Recovery, Co. L. 224. 4. Hab. 179. 2 
infra. 

So, a Condition to a Gift in Tail, that the Donee 2 not be bound 1 


Or, that the Donee after Puff bility ſhall be puniſhed for Walt. 10 Co. 55 
Or, that the Donee ſhall not make a Grant for bis on Life, 6 C. 4 | 


4 
4 
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Or, that the Donee ſhall not levy a Fine within the St. 4 H. 7. 1 Fol. 
gi. „ 30. Otherwiſe, of a Fine at Common Law. Ihid. I. 39. Vide 


Jer 15 a Condition, that the Donee ſhall not effetually 20 to alter, &c, for an 
| Attempt, without more, 1s not B and if an Act effectual is done, the 
= Eſtate is gone to another. R. Jon. 5 

S8 0o, a Leaſe to A. and his Atbgnes, upon Condition, that he Hall u not alien. 
b. 170. 

= Or, 42 he ſhall not Uſe fuch a Room, or Part; for it is not — 
Hob. 170. 


But a Feoffment, upon Condition, that the Reffie ſhall not alien to fich a 


Or, that he ſhall not alien in Mortmain. Co. L. 223. 5. 

So a Condition to a Feoffment before the S. Quia Emplores Terrarum 
is good, that be ſhall not alien without Licence. Co. L. 223. 4. PETR 
; Or, by the Lord, that be ſhall not alien, generally. Semb. Co. 2. 
= 223.0. | 
= 1 now, ſince the Stat. ſuch a Condition to a Feoffment by the King 
is good; for he may reſerve a Tenure to himſelf. Co. L. 223. 
= 4 Feoffment, upon Condition, that he ſhall not alien other "Lend is 
good now. Co. L. 223. 4 
S8o a Condition to a Gift in Tail, that be ſhall not Shin tn Fee, or pur 
WW 2uter vie is not repugnant ; for ſuch Alienation, without a Recovery, will 
make a Diſcontinuance. Lit. S. 362. 1 Rol. 418. J. 35. 21 H. 7. 11. 
005. 41.6. 
= 5o, if ſuch W N be, where the Gift i is to A. in Tail, Remainder 
B to him in Fee. R. 11 H. 7. 6.6. 

So a Feoffment to Huſband and Wife, upon Condition, that they ſhall 
not alien, reſtrains an Alienation, except 'by Fine. Co. 2 224. a. 4 Co. 
41.6. 

A Feoffment to an Infant, upon ſuch Condition, is good to reſtrain an 
# Alienation during his Infancy. Co. L. 224. 4. 6 Co, 41. 6. 

do ſuch a Condition, in a Feoffment to an Eccleſieſtical Corporation, is 
good. Co. L. 224. 4. | 

, ES So, if a Leaſe to commence at a fawre Day be, upon Condition to be 


; Term, it 1s not — K. 1 Rol. 418, J. 50. 


D. 7.) I a Condition be. contrary to Law,; : * Obliga- 
tions, &c. 


7 a Condition of an Obligation be to do a Thing which is malum in fe, the 
Condition and alſo the Obligation is void; As, if an Obligation be with Con- 
dition 70 kill another. Co. L. 206. b. 

= To maintain, and uſe fuch a one as bts Wife, who i is the Wife of another. 


Mo. 47 


R. Heb. 14. R. Hard. 464. 
So, if the Condition becomes impoſſible by the Act of God, of the Law, 
ak the Obligee, the Obligation ſhall be ſaved, R. Mo. 8 55. Vide Ante, 


S0, if the Condition be to perform Covenants which are void by Statute, 
or or by Law. Vi de Covenant, (F.) 


void, if the Leſſee dies before the Commencement, or before the End of 


So, if the Condition be 10 enlarge * out of Priſon, or ſuffer his Eſcape, 


(D. 8.) Other- 


b. 6.) 


I Wha al 
4 particular Perſon, is not repugnant ; for his Alienation is not totally re- , be 1 


ſtrained. Lit. S. 361. — 


* 
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| - (D. 8.) Otherwiſe, if Contrary to a Maxim of Law, or Re. * 
MW W 4 
| But if the Condition of an Obligation, &c. be only to do a Thing BR gir 
trary to a Maxim of Law, or repugnant to the Nature of the Grant  ( In 
Eſtate, the Obligation is good; for he may do it, if he will forfeit his Obl. 
pation, | | | 
As, if an Obligation be, with Condition fo make a Feoffment to his Vip, wh 
tho' it cannqt be by the Rule of Law, the Obligation is good. Cy, L. po b 
4 206. b. | | | . | | . | 
To do an Act, which will be Maintenance, 1 Rol. 417. J. 45. I ö 
So, if an Obligation be, that the Feoffee ſhall not take the Profits of bis Eft 4 
Co. L. 206. 6. . 0 : | 
Or, that the Feoffee ſhall not alien. Co. L. 206. b. : - 
So, if the Condition of an Obligation, &c. was impoſſible at the making = 
the Obligation is ſingle. 2 Leo. 189. 3 Lev. 74. Vide Ante, (D. I.) ad 
So, if it be to perform Covenants in an Indenture, c. which become 7 
void by Raſure, &c, 1 Leo. 282. | ; 1 1 
| Yet if the Condition be Part of the Obligation, and incorporated with i, Fav 
if that becomes impoflible, the Obligation ſhall be void; as, if the Conditin will 
of a Recognizance by Bail be impoſſible. 1 Sal. 172. 1 
2 1 ä to ti 
| 7 
E) Condition expounded, 1 
tion 
When liberally. of 
7 1 3 If 
. : HE Words of a Condition ſhall be liberally expounded to ſerve th Pric 
> Intent of the Parties; as, if the Condition of an Obligation be, If 
Whereas A. will ſurrender a-Copybold to B. if they ſo long live, then the Oli. any . 
gation ſhall be void; it ſhall be Part of the Condition, that A. make tht | El. 5 
Surrender. R. 1 Rol. 409. J. 30. | RE 80 
So, a Condition, That if A. diſcharge a Recognizance, and aobereas | | Rip} 
hath agreed to free the Obligee from 2 Bonds, the Condition is, that if 4 As 
fave him harmleſs from the ſaid 2 Bonds then, &c. it extends to the Recogn- WG Dea: 
Zance, as well as to the two Bonds. R. 1 Rol. 409. J. 40. takes 


3 If the Heir confirms the Grant of his Father as to a Walk in a Foreſt, C. 

3 and by the fame Indenture grants another Walk, upon Condition, lat 

1 do not cut Trees in aliqua Parte Premiſſorum; if he cuts in the Part contim 
it is within the Condition. R. 1 Rol. 422. J. 20. N 


If a Man promiſes, that he will not diſcharge A. out of Execution cortbul 


the Conſent of B. and afterwards he releaſes the Execution, upon which» RF" 
recovers againſt him in Aſumpſit; an Obligation by A. to imdenmnify li Fy 
againſt all Suits which may ariſe upon this Releaſe, extends to this A uuf. 
R. 1 Rol. 422. J. 30. 431. J. 45. Vide Poſt, (I.) Fee 
If a Condition be, to afſure Lands diſcharged of all prior 7:cumbrants 80 
except a Leaſe for Years upon the antient Rent; if he aſſures, but before thi | wnleſ; 
and after the Condition, he makes a Leaſe for Years upon the antient Reli, ts 6 
it is no Breach. 1 Rol. 433. J. 30. Th 
If a Condition be, 7o re-enter if no Diſtreſs be found; this ſhall be i Exec 
| Pounded of a reaſonable Diſtreſs ; and therefore, if a lock't Cupboard r: M. 
mains there, he may enter. R. 1 Rol. 428. J. 35. A 


of .* 
- 7 if 


nr 1 0 N. 
To perform all Articles in the Indenture does not extend to Land excepted 
out of the Leaſe, tho' it be mentioned in the Indenture. R. 1 Rol. 431. 


1 


If a Condition be, that rf he dies without Iſue, he by his Deed or Will ſhall 
| give Land to B. it ſhall be underſtood, that he ſhall make ſuch Settlement 
or Diſpoſition in his Life-time, which ſhall take Effect, if he dies without 
fue. R. Per 3 F. Jon. 180. 
fa Condition be, 70 repay 5ool. of the Portion, if his Wife dies within 
2 Years after the Marriage without Iſſue ; if ſhe has Iſſue, he is not bound 
WF to repay, tho' the Wife and alſo the Iſſue die within 2 Years. R. 1 Sid. 
= 102. | | 5 
2 If a Condition be, that the Leſſee ſhall not aſſign without the Aſſent of the 
Laer; he cannot give, grant, or fell; for thoſe are Aſſignments. Mo. 11. 
3 If a Condition be, to deliver ſo many Shoes to A. a common Carrier, for 
= 7h: Uſe of the Obligee; a Delivery to the Porter of A. is ſufficient, for the 
WF Maſter ſhall be bound by it. R. 2 Mod. 30g. 
ift a Condition be, that there is no Incumbrance but an Eſtate for Life ; 
gan Eſtate for the Life of B. where his Wife by the Cuſtom has Free-Bench, 
is not a Breach. 2 Ver. 45, 
4 If a Condition be in a Leaſe by two Leſſors, that the Leſſee ſhall enjoy, 
= without Diſturbance or Incumbrance made by them; a Leaſe by one Leſſor 
will be a Breach. R. Lat. 161. 7 1 e 
Ia Condition be, that the Leſſee ſhall enjoy ; this ſhall not be extended 
to tortious Acts: And therefore, if he be diſturbed without Title, it is not 
WW a Breach of the Condition. R. 1 Rol. 430. J. 35. | | 
= So, tho' the Words are expreſs, that he ſhall enjoy, without the Interrup- 
tion of any. Semb. Cont. 3 Leo. 44. LW 
= So in Covenant. R. Jon. 197. 1 4 
If a Condition be 20 ſave harmleſs concerning the Buying of Goods at ſuch a 
Price; it extends to the Title of the Goods, not to the Price. R. Al. 95. 

| If a Condition be, that he ſhall not moleſt A. in his Lands or Goods upon 


| any Account; for it ſhall be intended of a tortious Moleſtation. R. Cro. 
E.. 705. | : | 


5 a Condition ſhall not be conſtrued to extend to Things of 3 
H Right. R. 1 Rol. 434. J. 20. 1 


= As, if a Condition be, that A. ſhall enjoy ſuch Land immediately upon his 
WW Death ; and at his Death the Land was ſown with Corn, and his Executor 
Wy takes the Emblements; the Condition does not extend to it. R. 4 Leo. 1. 
C) To what it extends. 


F a Deviſe be to 4. in Tail, Remainder to B. in Tail, upon Condition, 


ends only to the Remainder. 1 Rol. 422. J. 5. R. 5 Co. 68. 
A Gift to A. in Tail, Remainder to him in Fee, upon Condition, that h 
Hall not alien, extends only to the Eſtate-Tail ; for it is repugnant to the 
#1 Fee. C, L. 224. a. 1 | 
boa Lcafe, upon Condition, that the Leſſee or his Aſigns ſhall not alien, 
une, to bis Brother; if the Leſſee aſſigns his Term to his Brother, He ſhall 
dot be reſtrained by the Condition. R. 1 Rol. 42 2. J. 10. Vide Poft, (Q.) 
That the Leſſee ſhall not ſell, &c. without the Aſent of the Leſſor ; the 
SrOndog of the Leſſee, after the Death of the Leſſor, may ſell. Dy. 65. 6. 


0. II, 


T ES. 4 P (G) Condition 


Vide Ante, 
that he, they, or any of them ſhall not diſcontinue, &c. the Condition ex- tack. 


1 
R 
% * 
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For, and a. IF a Feoffment be upon Condition, that 1 pay fo e at ſuch ; 


So an Executor, or Adminiſtrator may pay. Lit. S. 337. Co. L. 209. 


% 


I) Conditton perfozmed. 
"10. 1.) By whom it may be. 


gainft whom {| Day, and before the Day he dies, the Heir may pay it; for he has | 
ap; <P Hes in the Land, and the Feoffee has the ſame Advantage if the Pax. 
* (k. 1, ment be by the Heir, as if it were by the Feoffor himſelf, Lit. &. 334. 

&.—C.1, 80 a Fine 70 the Uſe of A. in Fre, but if B. pays ſo much before Mich,, 

ec.) A. for Life, and to B. in Fee; B. dies before Michi; his Heir may pay, 

. -_  - Dit. 3 Ki 420. 1 45+ | | 

If a Deviſe be to a Wife for Life, and after to A. his Son in Fee, with 

a Proviſo, that if B. pays 500 l. to A. within 3 Months after the Death g 

the Wife, B. ſhall have it to him and bis Heirs ; B. dies before the Wife; hi 

Heir may pay. R. Eq. Abr. 107. Ts 


Or the Ordinary, if there be no Executor, or Adminiſtrator, Cy, J. 
209. a. 
| $0, if the Heir be within Age, his Guardian may pay in reſpect of hi 
Intereſt. Co. L. 206. b. | ; CF.» — 
So every one, who has an Intereſt in the Condition, or in the Land, my 
perform the Condition : As, if a Feoffee, upon Condition to pay at Mi, 
enfeoffs another before Michs ; the ſecond Feoffee may pay. Lit. S. 346. 
5" Feoffee himſelf, after his Feoffment to the other, may pay. Il. 
= - . IP 5 | | | 
8 80 a Servant by the Command of the Feoffee may pay. I R. 411, 
7 47. | | | | | | 
So, if an Heir be an Ideot, a Stranger may pay for him. Co. L. 206.1. | 
So, if a Stranger, in any Caſe, pay in the Name, and without the Pr- 
vity of the Feoffor or his Heir, and the Feoffee accept it; it will be 
good Performance. Co. L. 207. a. Ton 
So, if 2 be enfeoffed, upon Condition 70 re-enfeoff him for Life, R. 
mainder in Fee to B. and one re-enfeoffs him; it ſhall be good for a Moi 
ty, tho' the Condition be intire ; for, by his Acceptance, the Feoffor di. 
penſed with the Condition. Dy. 69, 70. hn | 
But if a Stranger of his own Head offers to perform a Condition, tie 
Feoffor need not accept it. Lit. S. 334. J. 8 
So, if a Condition be, that the Feoffor pay, without limiting a Time fi 
Payment; the Heir, &c. cannot pay, for the Feoffor had Time 0) 
during bw Jak. £25. 8.23% oi: , 


(G. 2.) To whom it ought to be performed. 


If a Condition be, fo pay, on ſuch a Day, Money to A. his Heirs or Au: 

it may be paid to any one named in the Condition: And therefore, the M 

ney may be paid to the Heir of the Feoffee, after his Death; tho' he hs 

an Executor to whom the Money belongs. R. 5 Co. 96. Vids Chant!) 
(4 A. 9.) OE 

So it may be paid to the Heir after Aſſignment by the Feoffee. R. 50. 

96. a GP 3 +] 

So, if a Condition be 20 convey to A. bis Heirs and Aſſigns, and A. dis, 

the Conveyance ſhall be to his Heir. Semb. Jon. 18 1. 5 


90 


JJ © 
So, if the Feoffee aſſigns all his Eſtate, the Payment may be to the 
Feoffee himſelf, or to his Aſſignee; for the Words of the Condition give 
him an Election to pay to the one or the other. Cp. L. 210. a. 
And after the Death of the Feoffee, the Payment may be to the Heir, 
or Aſſignee. Co. L. 2 10. 4. 3 | | 
50, if a Condition be, 70 pay to A. his Heirs or Executors; the Payment 
may be to the Heir, or Executor, at the Election of the Feoffor. Co: L. 
210. 42. | | | ; 4. 
If it be, to pay to the Fegffor, his Heirs or Aſignus; it may be to the Heir, 
or Executor; for he is an Aſſignee in Law, and there cannot be any other 
Alſſignee of a bare Condition. Co. L. 210. 4. 5 Co. 97. 4. . 
If a Condition be, Yo leaſe to A. or his Aſigns; he ought to leaſe to thoſe 
whom A. names; for he cannot have other Aſſigns. R. 1 Rol. 421. 
W /. 20. e | | > es 5 
= If a Condition be, that he pay to the Feoffee, without more, on ſuch a Day, 
and he dies before the Day; the Payment ought to be only to the Execu- 
tor, or Adminiſtrator, and cannot be to the Heir. Lit. S. 339. 
So the Paynient may be to any deputed by the Feoffee. 1 Rol. 421. 
J 50. 3 ES - 
if a Condition be, that he pay to the Feoffee, his Executors or Aſſigns z Pay- 
ment to any Executor is ſufficient. Per Manw. 3 Leo. 1b. 
= And it is ſafer to pay to an Executor, tho' within Age, than to an Admi- 
niſtrator durante minore tate. R. 3 Leo. 103. . 
hut if a Condition name any to whom the Payment ſhall be, it cannot 
be paid to another; As, a Feoffment upon Condition, that he pay to the 
Feoffee, or his. Heirs ; the Payment ought to be to the Heir, and cannot be 
to the Executor. Lit. S. 339. Co. L. 210. a. R. 5 Co. 96. b. 97. a. 
| So it cannot be paid to an Aſſignee; for he is not nanied. R. 5 Co. 96. 
. 1 Rol. 421. J. Io. : 6; „ | 
| So, if a Condition be, 70 pay to the Ferffee, bis Heirs or Aſigns, and the 
| Feoffee grants for Life or Years ; the Payment cannot be to the Grantee ; 
| for no Aſſignee is intended, who has not an Aſſignment of all his Intereſt, 
E 4/2, in Fee, in Tail, or for Life with Remainder in Fee. R. 5 Co. 97. a: 
| So, if the Feoffee makes his Executor, the Payment cannot be to him; 
bor an. Aſſignee in Law ſhall not be intended, where there may be an 
Aſſignee in Fact. R. 5 Co. 97. a. Co. L. 210. a. 5 
If a Condition be, 70 pay to ſuch whom the Obligee ſhall nume by his Will, 
and he does not name any; the Payment ſhall not be to his Executor, for 
there ought to be an expreſs Nominee. R. 1 Rol. 422. J. 25. 2 


(6. 3.) At what Time. 


| If a Condition upon a Feoffment, Obligation, &c. be to do a ſingle Act, „. 3) . 

| or Labour, which concerns himſelf only; he ſhall have Time to do it du- e, * 

ring his Life. Co. L. 208. 9g. e e 

| As, if a Feoffment, Obligation, &c. be upon Condition, that the Feoffee, © _—_— 

| Obligee, Sc. go to Rome, Feruſalem, Gc. the Feoffee has Time to go, 

during his Life. Co. L. 209. 4. 511 

Or, that a Stranger go to Rome, &c. Co. L. 209. a: 

| Who has Benefit by it may do it at what Time he pleaſes : As, if a Con- 
dition of a Feoffment be, that upon Payment of 10 l. the Feoffor may re-enter ; 
he may pay it when he pleaſes, Pl. Com. 16: a. e 


11 


And ſhall not be bound to do it upon Requeſt. Co. L. 209. el 


So, if a Condition be to do an Act, without limiting any Time; he — 


CONDITHEON: 


332 
(G. 4.) If a Condition be to do a local Thing to the Feoffor or Obligee himſcht 1 1 
doko Fan he has Time during Life, unleſs he be haſtened by. Requeſt ; as, if a Feoff. 4 ti 
| his Life. ment or Obligation be upon Condition, that he re-enfeoff the Feoffor or Ogi. hap 
unk 2 gee. Co. L. 208. b, 1 Rol. 438. J. 15, 40. Co. L. 219. 4. 220. 4. 11111 
| = al. So, if it be, that be re-enfeoff the Feoffor, and a Stranger. Co. L. 219.4. B. c 
| Or, regrant to the Feoffor in Tail, Remainder to a Stranger. Co. J. EM 
2198 55 | of | | a re; 
$0, if a Deviſe be to A. upon Condition, that ſhe marry B. Time ſhy be d 
be allowed to A. to marry at any Time during her Life. Per Holt, Sin, 8 
20. e 1 
: So, if a Deviſe be upon Condition, 7hat A. marry him before her Jy, B 
.21 Nears, and B. dies before ſuch Age; A. ſhall have the Land till her Age a re: 
of 21 Years. Per Holt, Skin. 320. RY 1 F ö 
(8. 5.) But where a Condition is to do a tranſitory Thing without limiting an $ 443 
4 ye be Time, it ought to be done immediately, v/z. in convenient Time; as, 
addy, ny Obligation 70 pay Money, to deliver Charters, &c. Co. L. 208. a. 1 Rol. 46, 1 
„„ GICTW 30 —” NO 18 
A n ob gation fo deliver up an Obligation in which A. and B. are boy | prox 
K. 6 Co. 30. 5. 5 5 5 | 4.30 
A Deviſe upon Condition 0 pay Debts ; they ought to be paid in con. ] If 
venient Time. 1 Rol. 437. l. 20. e e next 
Or, 70 ſell for Payment of Debts. 1 Rol. 437. 1. 25. Hh 
To find Security for Payment. R. 1 Rol. 438. l. 25, | fer [ 
If a Man be bound to make further Aſſurance, &c. he ought to execute | the ( 
it immediately when required, without taking Time to advife with Counſel, | £599 
1 Rol. 440. J. 5, 15. 441. J. 30, 45. Per 2 J. Barkley Cont, Jon. 314. Vit | * 
Poſt, (H. „„ 8 | 5 | 
55 ( 1 Condition be to do a local Thing, which may be done in the WAR #7 4 
Abſence, and without the Concurrence of the Obligee, it ſhall be performed er 
immediately: As, an Obligation, that he acknowledge Satisfaction upon Reard fs 17 
in B. R. Co. L. 208. 6. 1 Rol. 436. J. Zo. | 2 
So, if a Condition be to do a Thing tranſitory, or local, to a Stranger: nyt 
As, to pay Money to a Stranger. Co. L. 208. 6. 1 Rol. 437. l. 15. 43d at 
1 5 77 
*, enfeoff a Stranger; he ought to do it immediately, for otherwiſe tht be F | 
Stranger will loſe the Profits in the mean Time, Co. L. 208, b. 1 N.. Bu 
. o. ; . 9 ; 5 B FI | 
1 if the King has Land upon ſuch Condition. Dy. 139. | 9 
| Or, if it be, 7o the Stranger in Tail, Remainder to the Feoffor. 1 Ro, 1 
WWW 8 | Ship 
So, if a Condition be to do a local Thing to the Feoffor, or Oblig 40 b 
himſelf, it ought to be done immediately, where the Intent of the Parti | Deſc, 
will be otherwiſe fruſtrated : As, an Obligation to grant an Annuty 0 it "> 
Obligee, for his Life, to be paid annually at Eaſter; it ought to be graptol _ 
before Eafter, otherwiſe it cannot be paid annually at Eaſter during d befor. 
Life. Co. L. 208. 6. 1 Rol. 439. J. 15. ER; | the I 
I A. promiſes 7o ſell a Leaſe of Tithes made to B. for his Life, and 1 18 
him affigned to A. and to pay the Money raiſed by the Sale, or otherwiſe .o : feoff 
deliver the Aſſignment ; he ought to do it in convenient Time, and has he Or 
Time to fell during his Life; for then perhaps by the Death of 4 ® 1 RI 
Leaſe will expire. R. 1 Rel, 436. J. 40. . e 195 If 
© So a Promiſe to procure the King's Grant, of a Ward, ſhall be an if he 
in convenient Time ; for otherwiſe the Profits in the mean Time will ment. 
loſt. R. 1 Rol. 437. J. 40. 5 | Vo 


90 


„ YE a Mo 
So, if a Feoffment be made, upon Condition 7 give back the Advowſon 
19 the Feaffor for bis Life ; it ought to be given back before an Avoidance 
| happens. N. 2 Ge:75,.4. £249. 5 
If a Covenant be to make a Leaſe to B. who ſhall pay 201. as a Fine; 

W 3. ought to requeſt the Leaſe in a convenient Time. R. Bridg. 41. 
hut where a Condition is to be performed immediately, he ſhall have 
n reaſonable Time to perform it, according to the Nature of the Thing to 
de done. Vide Poſt, (H.) 1 Rol. 449. J. 12. 3 Ss 
50, if it be to be performed upon Demand. 1 Rel. 449. J. 12. 443. 
Y | Put if he refuſes upon Demand, it is broken, tho' he performs it within 
nA reaſonable Time afterwards. 1 Rol. 449. J. 15. 
1 If a Condition be to make an Obligation immediately by the Advice of 
B. he ſhall have a reaſonable Time to obtain the Advice of B. 1 Rol. 
= 443. J. 15. 
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If upon a Writ returnable die Lune prox. foft Cras. Trin. an Arreſt be 1 (G. 5 
on the laſt Day, and an Obligation of the ſame Date, to appear die Lung , 8 


ition ſhall be 
Prox. pot Cras. Trin. he ought to appear the ſame Day. Dub. 1 Rol. 444. performed : 
W 30. 1 N _ 
I. a Condition be to pay at Mich. without more; he ought to pay at the 4 88 
next Mich. R. 1 Rol. 444. J. 50. Kg What ſhall be 


Ik a Condition be, 70 pay A. D. 1599. upon the 12th of October next ER.” 
er Date; it (hall be paid the 12th of October Anno 1599, tho' that be not f 
W the October next after Date: For the Intent appears, that it be paid Anno 
W 1599, and the ſubſequent Words ſhall be conſtrued to ſtand with the pre- 
cedent; or if they cannot, they ſhall be void. R. 1 Rol. 444. 1, 40. | - 
If an Obligation dated 1776 November, 12% Fac. be, upon Condition, 70 | 5 
| pay the 2 1ſt November enſuing 51. and 51. more on the 20th of December next 
after; the firſt 51. ſhall be paid on the 21/4 of November 12* Jac. for, en- 
W /ung, refers to the Day, not to the Month. R. 1 Rol. 442. I. 20. 
If a Condition be, 0 pay when A. comes to his Houſe 105, and 105. at Mich. 
and 105. at St. Andrew then next; the Payment of the latter Sums ought 
W to be at the next Mich. and St. Andrew; and not at thoſe Feaſts after A. 
comes to his Houſe. 1 Rol. 442. I. 25. | 


Ia Condition be, to pay citra, infra, vel ante Feftum ; it ought to be paid 
before the Feaſt-Day. 1 Rol. 442. J. 30. | 


W But if it be, i Flo, it ought to be paid upon the Feaſt-Day. 1 Rel. 
442. . 35. . | Ho 


g If a Condition be, 20 pay within 40 Days after a Ship returns from her 
age to the Port of D. or to another Port where the Goods are unladen, the 
dip returns to the Port of P. and there unlades; Payment ought to be in 
J Days after the Arrival, and not after the unlading : for that is but the 
W Deſcription of the other Port. R. 1 Rol. 442. J. 40. | 8 


If a Condition be to pay Money at ſuch a Day, it is ſufficient if it be paid (G. 7.) 
W before the Day, if the Party accepts it; for that amounts to Payment = N 
W the Day. R. 1 Rol. 4 40. J. zo, 35. 473. 1. 30. Co, L. 21a. 6. PO Das: 


$4. ) | fore the Da 
So, if it be to enfeoff ſuch a one af a future Day ; it is ſufficient if he en- limited. ” 
koff before the Day. 1 Rol. 440. J. 40. : 


Or, to enfeoff ofter the Death of A. and he enfeoffs in his Life-time. 
I Rol. 440. J. 45. e N | 


if 4 it be to, 1 8 0 fuch a Day; he may pay at any Time Laſs, 
e Comes to t | LT 
Pets And _— a or meets him at the Place appointed for Pay- 


Vor, II. 4 Q But 
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(8. 8.) 


Or at the laſt ag, if the Parliament enacts, that A. ſhall be convicted, zf he does not furrendy 


Part of the 
Day. 


if he be within the Realm. Lit. 8. 340. 


| and collateral to the Land. Lit. S. 340. 1 Rol. 445. J. 30, ad 40. 


| tho' he need not. Co. L. 212. 


C 0 . 


But Payment before the Day will not give a collateral Advantage: 4 
therefore, "if a Condition be, upon Payment the 1ſt of May to re-enter. if 
he pays before, he cannot re-enter till the V of May. R. 1 Rol. 473. J. 50 


So it is ſufficient, if it be pet formed at the laſt Part of the Time limited: 


 bimſelf within a Quarter of a Year, it is ſufficient, that he be furrendere 
on the laſt Day of the Quarter. 1 Rol. 442. J. 15. 

If a Condition of an Obligation be 7o pay at or before 29th Sept. next, : 
Tender ſhall not be good without Notice, unleſs it be upon the laſt Dy 
viz. 29th Sept, R. Cro. El. 14. 

And a Tender may be the laſt Inſtant of the Day. Adm. Mo. 122. 

An Obligee, &c. to whom a Condition is to be performed, need not 2. 
tend the whole Day. Vide 1 I Fol. 443. J. 7. | 


(G. 9.) In what Place it ſhall be performed. 


If a Condition of an Obligation be to pay Money to the Obligee, at a Dy 
certain, without limiting any Place ; the Obligor 1s to ſeek out the Odier 


So, if a Feoffment be upon ſuch Condition; for it is a Sum ; in Groß, 


So, if a Condition be, that a Stranger ſhall ſhew a Deed to his Counſe 
upon Requeſt; after Requeſt made, the Stranger ought to ſeek out hi 
Counſel. 1 Rol. 443. J. 35. 

But if a Condition be, to deliver a weighty Thing, as Corn, Timber 60 
the Obligor, before the Day, ought to enquire where the Obligec will ap 
point the Delivery. Co. L. 210. 6. 4 Leo. 46. 

If a Condition be to pay Rent ; it is ſufficient, that it be tendred, or pad, 
upon the Land. Co. L. 210. * 

And it may be tendred upon the Land, tho he be bound by Conant 
to pay. I Rol. 443. J. 52. 8 

Or, bound under a Penalty to pay. 1 Fol 444. J. 2. 

So, if a Condition be to pay, Sc. at a Place certain, without limitin 
any certain Time ; the Party ought to give Notice to the Obligee of th 
Time when he will pay. Co. L. 211. 3. 8 Co. 92. 6. 1 Rol. 449. l 

Or, if he meets the Obli gee or Feoffee at the Place at any Time, he 8 
pay. Co. L. 211. 3. 

Or, if the Obligee receives the Money at another Place, it is ſufficien, 


So, if a Condition be, that a Stranger make a F coffinent, or do anothe 
Act to a Stranger at a a Day; he who is to make the F eoffment bug 
to give Notice to the Feoffec, and requeſt him to be upon the Land. (. 
L. 211. 8. 

If a Condition be to do an Act at ſuch a Place upon Requeſt, it 
Requeſt may be in any Place: As, to deliver at Roterdam ſuper Rep 
tionem de eodem ; the Requeſt in any other Place, to deliver there, is s go 
R. 1 Rol. 443. ] 20. 

If a Place certain be limited for Payment, he is not bound to oy at ano 
ther Place. 1 Rol. 445. J. 52. 444. 1.7. 

Neither need the other accept it in another Place. 1 Rol. 446. J. 5 U 
444. J. 10. Lit. S. 343. 

But e at another Place is ſufficient, Lit. S. 343. 


5 | . (G. I 100 Hor 
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(G. 10.) How a Condition ſhall be performed. 


If a Condition be to do a Thing; he ought to do all that which depends (6G. 16) 


a All Incidents. 
upon the Performance. 1 Rel. 422. J. 45. — gang 


= As, if a Condition be 7% fand to an Award concerning a Partition; if formance foall 
t awards a Partition, and that he levy a Fine for Confirmation, he ought 4 5% 


> 2 .* 0 . Vid . 7 A 
to levy the Fine ; for it depends upon the Partition, and enforces it. 1 Rot: 5 {© p * 


433. l. 47. | X FS | 


a So he ought to perform it ſtrictly : As, if a Condition be to enter a Re- (G. 11.) 
WW 77:7, and he diſcontinues ; it is not a Performance. 1 Rol. 426. J. 32. oo per- 
Jo appear at the Suit of ſuch a one in B. R. and he appears there the ſame — 
erm in another Suit; tho' this be an Appearance in Law, it is not a Per- 

4 formance. R. 1 Rol. 426. J. 40. | 

= To pay to the Obligee z Payment to his Wife, without more, is not a Per- 

W formance. R. 1 Rol. 427. JI. 10. 

= T7 enfeoff one, and he enfeofts him and others. 1 Rol. 427. J. 45. 

That 2 ſhall enfeoff, and one enfeoffs the Whole. 1 Rol. 421. J. 45. 


= So, if a Condition be, that it ſhall be lawful for the Leſſee to enjoy; if (G. 12.) 
che Leſſor enters upon him wrongfully, it is a Breach ; for the Intent was, - goes 1e 
chu the Leſſor ſhould not interrupt him. R. 1 Rol. 427. J. 15. R. Cro. id Ante, 
E.. 544. . e 
* That the Leſſee ſhall not parcel out his Land from the Houſe ; if he leaſes 1 © 

W to another the Houſe and Part of the Land, and afterwards leaſes the other 
Part, it is a Breach. R. 1 Rol. 427. l. 20, 
| That be aſſure Land which was bargained and ſold to bim; tho' the Bar- 
gain and Sale were void, yet he ought to afſure the Land, which was pre- 
| tended to be bargained. R. i Rol. 427. I. 30. 
| That he acquit bim; if he gives an Acquittance, but does not acquit him 
in Fact, it is not ſufficient. 1 Rol. 433. l. 43. 255 f 

E That be enjoy without Damage for Want of Warranty; if he does not ren- 
der in Value upon the Warranty, it is not ſufficient. 1 Rol. 433. l. 37. 
That he ſhall not alien; and he gives to his Son. 1 Rol. 433. l. 50. 
lf a Recognizance be, upon Condition to try an Indi&ment the next Term, 
and a Trial is had, but the Verdict quaſhed for a Defect in the Venire facias; 
A > Recognizance is forfeited, for it ought to be an effectual Trial. R. Mod. 
. 179. 8 


= So a Condition ought to be performed truly and bona fide, and not co- (G. 13.) 
| RS lourably ; and therefore, if it be agreed, that the Money ſhall be paid at 69 cal 
che Day limited by the Condition, but ſhall be returned immediately to him — pry 
who pays it; the Condition is not performed. Co: L. 209. 6. | 5 

Ik a Condition be, quod licitum foret to A. to ſee all the Accounts of the 
W 7:/ator, and one of the Executors refuſes to ſhew them, and the other, 
who was bound with ſuch Condition, ſays, that he does not deny it; it is 

not Nee for he ought to ſhew all the Accounts. R. 1 Rol. 


=: it l ſafficicat. if the Subſtance of the Condition be performed, Vide (G. 14 
Nod. 426. J. 8. | | OT 21 
If a Condition be, that he ſuffer the Leſſee to enjoy without the Interruption — oy 
A an Entry of a Stranger by an elder Title is not a Breach, for the S»bſtance. 
Word, ſuffer, is Paſſive. 1 Rol. 425. J. 45. 5 7 5 
. | 80 


of 


But it is ſuffi- 
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S8o a Condition, that be permit Land to deſcend ; tho' his Son is outlawei, 
and cannot take. R. 1 Rol. 426. J. 57. | Lat 
That he deliver Letters Patents ; 5 he delivers an Exemplification of Pe 
them. 1 Rol. 426. J. 10. | 
That he enfeoff ; and he conveys by Leaſe and Releaſe. Semb, 1 Rl, a 
426. L 18s. C. £2074 * 
That he grant the Reventw; arid he enfeoffs, and the Tenant re-enter, . 
t Rol. 426. J. 15. * To 
That he give Licence to m Goods ; and the Party is diſturbed by = Ti 
Stranger. 1 Rol. 426. J. 25, 2 = : 
That be withdraw his Suit; nk he diſcontinues. I Rol. 427. J. 8. Ky 
That the Leſſee may enjoy without Mole ation, and a Rent-ſeck is iſſuing * 11 
out of the Land; it is not a Breach, for the Poſſeſſion is not incumbred 7e 
with it. 1 Rol. 434. J. 15. b 1 
And if the Rent-ſeck be to the Queen, who may diſtrain of Comm WR tho”. 
Right by her Prerogative; it is not a Breach, for he is not bound to di. BW 7+ 
charge Things of Common Right. R. 1 Rel. 434. I. 20. Vide Ante, (E and! 
1 Condition, that he pay to A. and other Pariſhioners of B. if he pay execi 
A. and two others, it is ſuffictent. R. Mo. 68. W 0: 
If A. be bound by Recognizance 70 perform the Will of B. ad to ſatis - If 
all Bequefts according to bis true Intent, who devited Lands held in Capite v his H 
C. in Fee; if the Heirs enters for the third Part, it is not a Breach. tik 
execu 
(H) Condition to make Alurance. WT to B. 
| 1 Ro, 
IF a Condition be fo hoy a Fine, or make an „ Aſſurance, without ſyn, A 7: 
at whoſe Charge; it ſhall be at the Coſts of him, who is bound to che C. 
it. 1 Rol. 422. |. 50. But 
And the Obligor ought to be a Writ of Cotenent for the Fine, in te BW ranty 
Name of the Obligee. 1 Rol. 422. l. 52. Cont. Z Rel. 450. J. 40. U. 424. 
Cont. 5 Co. 127. a. 407. 
If a Condition be fo make Aſſurance, he acai: to ke an effectual A. So | 
 furance ; and therefore, if it be to make a Feoffment, a Charter of Feol. for th: 
ment, with a Letter of Attorney to make Livery, is not a Performance, i Yet 
Livery be not made. 1 Rol. 425. I. 35. 2 Cro. 
To ſurrender a Copybold, is not performed by a Surrender to Copyhold So, 
Tenants, if it be not preſented at the next Court. R. 1 Rol. 425. J. 20. the Cc 
If a Man bargains and ſells Land by Indenture, and covenants to mi So, 
a good Eſtate before Chriſtmas next; an Inrolment of the Indenture * adviſes 
is not ſufficient, but he ought to levy a Fine, make a Feoffment, Ge. þ Oth 
3 Leo. 1. Bend. pl. 62. And. 27. 1 Rol. 
If a Covenant be to make Aſſurance, &c. be ought to 1 every Thi So, 
that is neceflary to be executed by bim, tho' without ſome other Ad, 5 S0 
Livery; Inrolment, &c. the Aſſurance is not compleat. R. 1 And. 50. [the Co 
Blut if a Condition be to make uch 4 Releaſe, Ec. as A. ſhall dired; 1 ly; th 
he executes that which A. directs, it is enough, tho it be not ſufficient. J. 5. R 
5 Co. 23. 5. If a 
So, if it be to make a ſufficient Eſtate by * Advice of A. who a ung R 
that which is not ſufficient. 5 Co. 23. 6. 4 my: 4 
So it ought to be an abſolute Aſſurance; for if a Man be bound to 0 e De 


an abſolute Afﬀurance of a Copyhold, a Conditional Surrender | is not a #7 
er R 1 Rot. 425. l. 10. 
So, if he be bound to make ar ener, colt: 1 x Ro. 425. U. 3. 


6 


4. 
* 
* 


tee. | 
If a Condition be to make a Conveyance of fuch Land, or, to afſure fuch 
Land; he ought to make any Conveyance Or Aſſurance that ſhall ber re- 


uired. 


1 So, if it be to do all Alls for Aſuring. Tel. 45. | 

And if a Conveyance, generally, be required, he ought to execute fome 
dort of Conveyance. R. Tel. 45. 

12 Fine, or Bargain and Sale be afterwards demanded, he ought to do 
Wit: for he i Is bound to do all Acts toties quoties he ſhall be required. R. 
A "Fi Note of a Fine to be acknowledged before a Judge of Aſſiſe be re- 


| 1 quired; he ought to do it, tho' a Writ of Covenant is not depending; for 


I | it is preparatory. R. Mo. 8 10. 2 Cre. 251. 
if a — Recovery be required; he ought to do it. 1 Rl. 427. 

_ Bu 
43 1 it be to make Aſſurance at the Coſts of the Obligee ; he ought to make, 

WE tho' not neceſſary, all the Aſſurances required. Per 2 J. Mo. 570. 

= If the Condition be, to make ſuch Aſſurance for Money as Counſel ſhall deviſe, 


execute it. 1 Rol. 423. J. 25. 
= Otherwiſe, if it be fo make ſuch bei Aſurance. 1 No 423. J. 30. 
Ik it be to mate an Obligation, and he tenders an 1 which binds 
his Heirs; he ought to execute it. 1 Rol. 424. l. 32. 

Ik there be a Receipt for Purchaſe AP contained 1 in it ; he ought to 
execute it. Dub. Mo. 367. 


I ul. 424. J. 10. 

Jo aſſure to B. and bis Heirs ; ; if B. d:;s, it mall be made to his Heir; for 

che Copulative ſhall be conſtrued in the Disjunctive. R. 1 Rol. 450. f 50. 

W But if the Condition be o make an Aſſurance or Conveyance, and a War- 

W ranty or Covenant be in the Deed ; he is not bound to execute it. 1 Rol. 
M24. £39. -R. 2 Ov. $7. 2 Rol. 191. R. 1 Leo. 29. Dub. 1 Sid. 


= So he is not bound to execute an Obligation, or Statute for Enjoyment ; 
br that is not an Aſſurance. 2 Cro. 115. 


2 Cro. 571. Acc. Ray. 190. 1 Mod. 67. 
= So, tho' a Condition be o male ſuch Aſurance as Counſel ſhall adviſe, and 
dme Counſel adviſes an Obligation. 1 Ro/. 42 3. l. 10. 2 Co. 115. | 
= So, if it be ſuch Aſſurance of an Annuity as Counſel ſhall adviſe, and he 
1 adviſes an OM Dub. 1 Rol. 423. J. 20. 
 _ 2999 iſe, if, all Acts for me which Counſel ſhall deviſe. Per Topo. 
1 Kol. 423. "32 7 ROE 
580, if it be all e Acts for Aſſurance. R. Tel. 45. 
MW he is not bound to execute an Aſſurance, which contains more than 
che Condition; as, a Fine of 4 Houſes, where the Condition was for 2 on- 
_ BE they the Lie of the other 2 will be to the Conuſor. R. 3 Rol. 425. J. 
if I Sid. 46 

If a Condition © hi fo make ſuch 8 Aſſurance of Land in Fee, reſer- 
[ving Rent to the Feoffor in Fee, as Counſel ſhall adviſe, who deviſes a Feoff- 


che Deed belongs to the Feoffee. R. 1 Rol. 423. I. 35. 
by Deed Poll; for it belongs to the Feoffee. 1 Rol. 423. J. 30. 


Otherwiſe, if the Feoffment was by Indenture. Semb. 1 Rol. 423. I. 45. 
Vor. II. | 4R I 


; | and he deviſes an Obligation of 1000/. for Payment of 100/. he ought to 


If 2 Condition be 70 aſſure to ſuch an one as B. ſhall dow ; an Aſſurance 
W to B. himſelf is good; for his Acceptance is a Nomination of himſelf, 


Yet a Conveyance with reaſonable Covenants 10 ought to execute. Cont, 


ment reſerving Rent in Fee ; it is not good, for it will be a Rent-ſeck, and 


So, tho' the Agreement be to do it by Deed, and he deviſes a Feoffment 


337 


40%. R. 1 Mod. 67. Per 2 J. And. Cont. 2 Leo. 130. Per Co, 1 Rol. 71. 
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e If a Condition be to be bound with A. which imports a joint Obligation 
he need not execute an Obligation joint and ſeveral. R. 1 Rol. 424; . 40, 


procure A, to direct the Releaſe. R. 5 CG. 23. 6. Cro. El. 716, |, 
e = | „„ Es 5 
If it be to make ſuch Afigment as Counſel ſhall adviſe ; he ought to procur 
Counſel to adviſe. Dub. 3 Mod. 192, 
But if it be to make ſuch Releaſe, &c. as a Judge, or a Stranger ſhall att; 
the Obligor ought to procure his Advice. R. 5 Co. 23. 6. 
Or, ſuch as ſatisfies his Counſel; the Obligor ought to tender a Rela 
to the Counſel of the Obligee, to know if he be ſatisfied with it, I 
2 Lev. 95. oo . „„ 
So, if it be 70 aſſure at the Charge of the Obligee, &c. he ought to notl 
' what Aſſurance he will make, before the other need tender the Chargs. 
Ke. Mo. 454. Ow. 157. 5 Co. 22. 6. Cro, El. 517, 2 Mod. 75, Vi 
Audios, (A. 1, 2. . 55 
Or, to make any particular Conveyance, as a Peoffment, &c. he ouglt b 
notify what Feoffment, and how he will make it. R. 5 Co. 22. b. Cn 
El. 517. . | 
But i a Condition be 70 aſſure ſuch Land to ancther, he ought to make ti 
Aſſurance at his Peril. . ; 
So, if it be to aſſure at the Charge of the Obligee ; he ought to aſſure vi 
out a Tender of the Charges, for the Obligee does not know what Chu 
ſhall be paid till the Obligor gives Notice what Aſſurance he will mi 
REO an. 0: Mo; 454. Ov. W., 5219. i Ow. 157, '» + © 
So, if it be to make a Feoffment or otber particular Afſurance,; the Obl- 
gor ſhall do the firſt Act, and give Notice what Feoffment, &c. be v1 
make. 5 Co. 22, 5. Per Walmſley, but the other Judges Cont. C's U 
I ET | 


Tho' it be, by ach a Writing, and in ſuch a Sum as B. ſhall agree, ng, Wl 
agrees to an Obligation joint and ſeveral. Semb, 1 Rol. 424. l. 45. | p. 
If a Condition be 70 affure to B. as his Counſel ſhall adviſe ; if B. himſelf 1 
| deviſes, he is not bound to do it. R. 5 Co. 19. 6. Cro. El. 297. R. C 1 
o. EIN 465. 1466. J. 0. 5 44 
Otherwiſe, if it be, as Counſel may adviſe. Semb. 1 Rol. 424. I. 5. dre 
And if his Counſel adviſes B. who gives Notice of it to the Obligor, j = 
is well, and more proper than if Counſel adviſes the Obligor himſelf, » Mi + 
5 Co. 19. 6. 1 Rol. 424. l. 15. Vide Cro. El. 298. =_ .4 
+» Otherwiſe perhaps, if it was, as Counſel adviſes the Defendant Bim 5g 44 
Per Popb. Cro. El. 298, „„ 5 | = < 
If it be to make a Releaſe upon the Performance of all of the other Part, wi, tene 
was to make a Feoffment at the Charge of B. he need not make the Rele% Mi 8 
before the Feoffment, tho” B. did not tender the Charge. Dy. 371. a. WW tk; 
If a Condition be to afſure as Counſel adviſes ; it is ſufficient, that it be ng. MRS (hal 
tified what ſort of Conveyance his Counſel adviſes. Per Poph. Mo. 50% ia 
But if it be as Counſel deviſes, he ought to tender the Conveyance eng. E 
fed. Per Poph. Mo. 595. N R 
And if a Condition be fo make ſuch Aſſurance as the Obligee or bis C. I. 
ſel ſhall adviſe ; he ought to give Notice to the Obligor what Aflurance i MRS Obl 
ie or avid, . | Y 
So, if it be ſuch Releaſe, &c. as A. his Counſel ſhall adviſe ; he oughty 


Or, to make the Aſſurance which his own Counſel fhall deviſe ; he ought 0 
_* procure his Counſel to deviſe. Per Gawady, 1 Rol. 464. 1.1. 

If it be to aſſure Land, upon Requeſt; he ought to make a good Eſtate 

his Peril, without a Tender of a Conveyance by the Obligee : for the 

queſt does not relate to the Manner of Conveyance, but to the Time.“ 

1 Rol. 465. J. 5. R. Mo. 682. oO 

. 1 | 


nent aer. 


80, if a Condition be 20 make, and upon Requeſt to ſeal an Obligation. R. 
465. J. 25. A 
g - 8 be to execute a Releaſe to the Satigfacſ ion of the Counſel of the 
| Plaintiff; he ought to do it without a Tender. R. Ray. 232. 1 Vent. 255. 
od. 104. | VV 
5 a 8 be, that 2 make an Aſſurance as ſhall be deviſed, and the 
| Afurance be deviſed and tendred to one, who refuſes; the Condition is 
| broken, for he need not tender to both together. 1 Rol. 454. J. 459 
If a Condition be fo make ſuch Aſſurance as the Obligee ſhall deviſe ; he ought 
to execute it immediately when it is tendred, and ſhall not have Time for 
| adviting with his Counſel. R. 2 Co. 3, 1 Rol. 424. J. 25. 440. J. 5, 15. 
| 441. L 35. R. Dy. 339.4. EE ns . 
So, if it be, ſuch Aſſurance as the Counſel of the Obligee ſhall deviſe, and he 
| tenders a Surrender, &c. Ra N 
| So, if he tenders a Letter of Attorney to make a Surrender, he ought to 
take Notice of the Law if it be an Aſſurance within the Condition, and 
| ſhall not have Time for adviſing, R. 1 Rol. 441. J. 45. Cro. Car. 299. 
| Vide Jon. 314. 
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| 1 Rol. 441. J. 40. 466. J. 1 5. 
lf he be bound o make Aſurance at his own Coſts as ſhall be required; the 
Obligee cannot require more Aſſurances than are neceſſary, Mo. 570. 
If it be 70 ſurrender a Copybold upon Requeſt ; he ſhall have a reaſonable 
| Time for it. Semb. Godb. 445. | | | 

If a Requeſt be fo ſurrender by Attorney; he need not do it: for the 
Covenantor has his Election how he will Surrender. Godb. 445. Jon. 314. 
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) Condition to indemnify. 1 
Condition 70 indemnify againf A. is broken by his threatning to beat 


Rol. 453. JI. 12. ra | 

= If a Condition be 70 ſave harmleſs from an Obligation in which be is bound 
= 0 4. ths Obligor ought to diſcharge it by Releaſe, or otherwiſe, 1 Rol. 
432. J. 25. | 52M | : 
So, if it be 7 ſave harmleſs from all Suits and Demands concerning that 
Obligation. 5 Co. 24 4. F „ 
And therefore, if he pays the Money at the Day, tho' he was not ſued 


433. J. 5. Fo 5 | "9 
So, if the Obligation be forfeited, whereby he is liable to be ſued. Semb. 
J 1 | Es" ag 
A. fortior: if he be ſued, tho' the Obligation be ſatisfied before Execution. 
K. 1 Rol. 432. I. 45. e 85 1 
0, if a Condition be 70 be diſcharged of Tithes ; it ſhall be broken if he 
be ſued for Tithes, tho' they be not recovered. 1 Rol. 430. J. 10. 

If a Condition be 7 ſave harmleſs from all Actions which may ariſe upon 
m UW releafing of D. out of Execution; he ought to indemnify him from an 
Aton upon his Promiſe not to releaſe. R. 1 Rol. 431. J. 4 * Si 
1 | To ſave harmleſs from all Legacies; he ought to indemnify from a Decree 

nn a Court of Equity for a Legacy. R. 1 Rol. 430. l. 5. | N 5 8 
W , But if a Condition be 7 ſave harmleſs from all Things contained in an In- 
denture, he is not bound to indemnify from a collateral Thing; As, from an 
Obligation in which he is bound to perform the Covenants in the ſame In- 
denture, 1 Rol. 422. J. 3 5. 


Nor, 


But if he adviſes a Fine, he ſhall have a reaſonable Time to do it. R. 


the Obligee, by reaſon of which he dares not go about his Buſineſs. 


or arreſted for it; the Condition is broken. R. 5 Co. 24. 4. R. 1 Rol. 
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Nor, from Actions, in which he has a lawful Defence without the Obl. 
gor. 1. Rol. 432. J. 42. * 


8a a Covenant to indemnify from all Rents payable to the Leſſer, is 10 
broken if the Rent be in arrear. 1 Rol. 433. J. 10. . b 
Or, if an illegal Diſtreſs be taken for the Rent. R. 1 Rol. 433. J. 10 ] 
So a Condition 20 perform an Award, by which A. ſhall be acquitteg y que 
ſuch a Matter in à Bill in Chancery depending againſt him, is not broken jy oth 
the filing a new Bill againſt him for the ſame Matter, if no Proceſs iſſuc 
- againſt him. R. 1 Rol. 432. l. 200 T4 do 
So, a Condition to ſave without Damage from all prior Incumbrance q a 
bim; a prior Aſſignment by him to B. is not a Breach, if B. does not ente * 
nor diſturb the Poſſeſſion. R. 1 Rol. 430. J. 15. . oug 
So a Bill in Chancery, alledging that a Leaſe was in Truſt for the Leſſi C 
is no Breach ; for it does not meddle with the Poſſeſſion. R. 1. Rv, 43. | : 
555 tho' the Words are large, they ſhall not be extended beyond the hh. BY. 
tent; as, if a Condition be, to ſave harmleſs from the Damages A. ſhall ji; 1 
tain on Account of a Baſtard; he ought to indemnify from the Charge af E- 
maintaining it, but not from a legal Proſecution againſt A. for it. R. Ty, 
669. . 3 
| 0, if a Covenant be to ſave harmleſs upon Requeſt ; if a Demage happen If 
before Requeſt, he is bound to indemnify ; As, if a Statute be extended he. form 
fore Requeſt. R. Mo. 19. 5 | wy” 
(T) Condition in the Disjunctive. Cs 
JF a Condition be in the Disjunctive, be who ought to do the firt 4 “ 5: 
ſhall have an Election to do the one, or the other. Co. L. 145. 4. Ot 
As, if a Condition be to enfroff of fuch or fuch Land, to pay Gull y 0 
Silver, to deliver one Thing or another ; the Obligor has an Election to d W o% 
the one, or the other. 1 Rol. 446. J. 20. W N . 
So, if it be to enfeoff,, pay, &c. at the Requeſt of the Obligee ; for his Re | 1 . 
* wy aſcertains the Time of the doing of it. 1 Rol. 446. J. 25, 30 | * 
57. L 60 e | e 5 | 
* if it be to do af Mich. at his Requeſt, or at the Feaſt of Eufer, * : 


1 Rel. 446. J. 40. | | | g 8 
But where the Disjunctive goes only to the Time, and that is referred b 0 04 

the Requeſt of the Obligee, it gives the Election to him; As, to do 90 4 

Mich. or before, at the Requeſt of A. 1 Rol. 446. J. 35, 37. „rde; 

If a Condition be that before Mich. he make a Leaſe for 31 Years / 4 _ ' 

agents, otherwiſe, for 21 Years; A. does not affent ; he ought to make 1 BW 

| Leaſe for 21 Years before Mich. 1 Rol. 446. J. 15. = (I 


F ee. OL ſhall be excuſed. 


If the Condition be in the Disjunctive, and the Obligor has an Elec 
to do the one Thing or the other, if one Part becomes impoſſible by c. 
fault of the Party, he ſhall not be bound to perform the other Part; AS, 
it be to make ſuch Aſſurance to A. as A. hall deviſe, or upon Default l is 


* 


500 J. If ih does not tender An Aſſurance, he need not pay the 500 
R. 1 Rol. 446. J. 45. 2 Mod. 202, 203, W 


* 


7 


ENS 1TT & 
To deliver an Obligation, or execute a Releaſe which A. ſhall tender; and he 
does not tender a Releaſe. R. 1 Rol. 447. l. 10. 


Baut where the Election is not affixed to the Obligor till one Part be re- 
8 queſted by the Obligee ; if it be not requeſted, the Obligor ought to do the 

cocker Part. 1 Rol. 447. J. 20. 

6 So, if one Part was impoſſible at the Time of the Making; he ought to 

do the other Part. 1 Rol. 450. J. 40, 45. 

30, if a Condition be fo make a "Leaf to A. for Life before Mich. or to 

= /y 10 him 100 J. A. dies before Mich. and before the Leaſe made; he 

ought to pay 100 J. to his Executor. R. 1 Sal. 170. 

= Or, if a Condition be that his Son convey to B. and his Heirs before Mich. 

W all pay 701. and B. dies before Mich. he ought to pay the 70 J. Semb. 

4 232. 

H , So, if Lene be that a Stranger appear, or pay ſo much ; ; if he cannot 

A * he * to pay. R. . 373. 


(K. 3.) What ſhall be a Condieicn i in the | Dicjundive. 


If a Condition be in the Copulative, but it is impoſſible to be ſo 
W formed ; it ſhall be taken in the Disjunctive; As, if it be that 4 an his 
= Heirs or Executors do ſuch a Thing. 1 Rol. 444. l. 20. 

= That A. and his Aſigus do it. 1 Rot. 444. . 25. 


E 


(K. 4.) Annuity pro Confilio. | 
If an Annuity be granted Confilio impendends ; he ought to give his 


b LE 6 
| Otherwiſe, if it was pro Confii impenſo & impendendo. 1 Rol. 435. J. 10. 


W where he may be found. 1 Rol. 434. J. 30. 


= S:mb. 1 Rol. 434. l. 40. 

= So, if it be granted pro Servitio & Confilio. 1 Rol. 434. 1.4 5. | 

Y And he need not travel with him, tho' the other 1 is willing to pay his 
charges. 1 Rol. 434. J. 4 

= $0 he need not ſet his Fand to a Bill in Chancery. R. 1 Rol. 434. J. 50. 


ö cuſed. 1 Rol. 434. J. 33. 
S8 o, if the Grantee gives ſuch Count as he is able; it is ſufficient, tho 
. | it be not good. I Rol. 434. J. 35. 


| 4 (L) Uhen Non⸗perfozmance chall be excuſed. 

. 1. If done as near to the Condition as it can be. 

Is 5 N be 2 in Subſtance, it is fuficient. Vide Ante, 
I 


Sea if it be performed as near the Tatent of the Condition as can be: As, 


if a Condition be that the Feoffee ſhall give the Land to the Feoffor and 7 
Wife, and the Heirs of their Bodies, &c. and before the Eſtate is regiven, 


oT. II. „ the 


So, if one Part becomes impoſlible by the Act of God. Vide Ante, (0. - 


WE Counſel on Demand, for otherwiſe the A determines, 1 Rol. 435. 


But the Grantee need not travel, or do any T * but give his Counſel, 


Otherwiſe, of a Phyſician, who has an Annuity pro Confio & Auxilio, 


So, if the Grantor does not diſcloſe his Caſe, the Grantee wall he ex- 


A dies; the Condition will be performed, if the Feoffee gives it to 
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the Wife for Life without Impeachment of Waſt, Remainder to the Hen 
5 of the Body of the Huſband upon the Wife begotten. Lit. S. 352, 
. Or, that he ſhall give an Eſtate to a Layman in Frankalmoigne, (which 
cannot be ;) it is ſufficient if he makes an Eſtate to him for Life. G.. 
. 5 | 
dr that be give an Eſtate in Frankmarriage to A. with a Dauglte , 
the Feeffer, (which cannot be;) it is ſufficient if he make an Eſtate to then 
| | for their Lives. Co. L. 219. 5. | 
1 If a Condition be zo enfeoff* 2 before ſuch a Day, and one dies, he ough 
3 to enfeoff the other. R. 1 Rol. 451. J. 2. N 
| Or, to enfeeff A. and bis Heirs, and A. dies; he ought to enfeoff ti; 
Heir; for [and] ſhall be taken as a Disjunctive [or]. R. 1 Rol. 6, 
J. 50. | 
do, if an Obligation be 0 convey to A. and his Heirs by Feoffment, or ij 
Sc. and A. dies in the Life-time of the Obligor; he ought to convey 10 
his Heir. N. Pal. 53%. — e 
So, as well when the Condition is to defeat as to create an Eſtate, Sen 
Cont. Co. L. 219. 6. But the Inſtances there acc. where no Prejudice en. 
ſues to the Parties. | 5 
As, if a Condition be, hat :f A. and B. pay ſuch a Sum, at ſuch a Dy 
the Fetffment ſhall be void, and A. dies before the Day; B. may pay it. (, 
r e 9 | OM 


(L. 2.) It the Feoffee accepts another Thing in Satisfaction 


L. 2) So, if a Condition be 7o pay ſuch a Sum at ſuch a Day, and the Feoffe 

a OT or Obligee accepts a Horſe, &c. or other collateral Thing in Satisfadto, 
Pes. Ch. L. 212. 6. R. 9 Co. 79. Peytoe. 1 Rol. 456. J. 5. 

So, if a Condition be, that a Stranger pay to the Feoffee ; and he access 

a collateral Thing in Satisfaction. Co. L. 2 12. 6. 


0 
* 


Or, if he accepts a leſs Sum before the Day, in Satisfaction. C.. 
212. 6. | 5 _ 

Or, if he accepts a leſs Sum at the Day, and gives an Acquittance for 
the Whole in Satisfaction, under his Seal; for the Deed makes it to ben 
Satisfaction of the Whole. Co. L. 212, 6. | 


Or, accounts with the Obligor at the Day, and diſcounts ſo much die 
from the Obligee to him. 1 Rol. 471. J. 5. 
So, if the Feoffee or Obligee accepts a Choſe in Action, in Satisfaction; 
as, a Statute for Payment of Money at a ſubſequent Day. Co. L. 212.0. 
Or, another Obligation for Payment at a future Day. Co. L. 212.6. U. 
3 Cent. 2 Cro. 100. & Semb. that the Law is Cont. Vide Poft, (L. 3.) (i 
1 : I Med. 22 5. Hob. 68, Cro. Car. 86.) © „ 
5 So, if he accepts a Copyhold ſurrendered to his Uſe, in Satisfaction. I 
i.. | TR | 
So, if a Promiſe or Contract, without Deed, be to do a collateral I hing; 
Money, or another Thing may be accepted in Satisfaction. 9 Co. 79. b, 


* 


. 3) But if a Condition be to do a collateral Thing; the Feoffee or Obliger 
When not. cannot accept Money, or another Thing in Satisfaction; for a Contrad J 
Writing for a collateral Thing ſhall not be altered by an Accord without 
\rihog.. "Co, T. 212. 3. R. 9 G. 79. R. 1 Rol. 4c. . 50. 
As, if a Condition be fo deliver an Herſe, &c. if the Gbligee acceps 
Money, or other Thing in Satisfaction, it is not ſufficient, Co. L. 212. 6 
Or, 70 give a Recognizance for 201. and he accepts 20 J. Co, L. 212.0 
To perform Covenants in an Indenture. R. Dal. 106. 90 


/ 
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So, if a Condition be 7o pay Money fo a Stranger; it ought to be per- | 
formed ſtrictly, and it is not ſufficient that the Stranger accepts a collateral 
"Thing in Satisfaction. Co. L. 212. B. | BPR; 
& it is not ſufficient, if the Feoffee or Obligee accepts a leſs Sum in 
Satisfaction, at the Day, without a Deed which acquits the Whole. Co. 
L. 212. B. for a leſs Sum cannot be a Satisfaction for a greater. 
$ And it ought to be a real and full Satisfaction. Vide Accord, (A. 1, 2. 
B. 1, &c. 5 ” We 
do it I ſufficient, if the Conuſee of a Statute, or Recognizance ac- 
W cecpts an Obligation in Satisfaction; for it is of leſs Force, 1 Rol. 470. 
„ 
H 90 it is not ſufficient, if the Obligee, after Judgment upon an Obligati- 
on, accepts another Obligation for a greater Sum in Satisfaction. R. 
20. 570. pe 
bor, after the Day of Payment, accepts a Statute, or Recognizance (which 
WS is of a higher Nature) in Satisfaction. R. 6 Co. 44. b. 45. 6. Cro. Car. 86. 
IRI. 470. JI. 50. Vide Ante, (L. 2.) 3 | | 
= Or, after the Day, accepts another Obligation in Satisfaction. 2 Cro. 
579. Cro. Car. 86. 8 3 | 
Or, at the Day, accepts another Obligation for the ſame Sum at a fu- 
ture Day, in Satisfaction. Vide Ante, (L.2.) 
== Or, another Obligation by the Obligor and another. R. Hob. 68, 9. Cro. 
E. 727. 1 Kol. 470. J. 30. ä | | 
= Or, another Obligation with a Penalty, where the firſt was ſingle. R. 
F Co. El. 710, 727. N 


. 


= So, if the Obligee, before the Day of Payment, accepts another Obli- 
W cation for the ſame Sum. D. 2 Cro. 100. R. if he accepts an Obligation 
generally. Cro. El. 716, 727. Cro. Car. 86. | 

= Or, a Bill ſealed. R. Mo: 872. 3 

= So, if a Condition be 70 pay Money; an Agreement to accept a collateral 
W Thing in Satisfaction is not ſufficient, if it be not executed. 1 Rol. 456. 
I 15, ad 30. Vide Accord, (B. 1, &c.) 1 Rol. 470. J. 40. 


(L. 4.) By Deſault of the party. 


So the Non- performance of a Condition may be excuſed by the Default (L. 4) 
ef the Feoffee or Obligee ; As, if the Feoffor or Obligor makes a legal Ten- enger Py 
err of the Money, to the Feoffee or Obligee, at the Day and Place appoint- Refuſal. 
ed, and he refuſes to accept it. Co. L. 207. 5 „ 
Who may make a Tender, and to whom, Vide Ante, (G. i, 2.) and at 
what Time, and Place, Vide Ante, (G. 3, &c. G. 9, &c.) : 

.. A Tender may be in Bags or Purſes, without ſhewing or reckoning the 
Money. Co. L. 208. 4. = | 

I L 206 it is ſufficient, if the whole Sum be in the Bag, or more. R. 

5 0. 115. 42. | | „„ 

5s, if a Condition be to enfeoff, &c. upon Payment of ſo much Money ; 
Lender and Refuſal is rantamount, Dal. 106, | 3 
1, purſuant to a Condition upon a Feoffment, &c. the Money be duly 


8. = 
4. Kendred, and refuſed ; the Feoffee loſes the Money for ever; for it is a Sum 
out 


Win 5 en to the Land, and he has not any Remedy for it by Law. 
e 3 
0, if a Condition of an Obligation be, to do à collateral Thing, as to 


Neliver Corn, Timber, Sc. Tendei R f ' 
Won Sc. Tender and Refuſal is a perpetual Bar. Co. 


So 


| 80, if a Statu Rog zance, or | Obligation be fin te, and afterw 

there be a Sy, BK g ſhall be void upon Payment of a leſs eng 3 
if ſuch Sum be tendred and refuſed, it ſhall be loſt for ever, for it is coll. 
teral. C. L. 207.4, 

Otherwiſe, if an Obligation be for Payment of a leſs Sum; this being a 
Duty and part of the Obligation, ſhall not be loft by Tender and Refuſal, 

, for if he pleads a Tender he ſhall ſay Uncore rift. Co. L. 207. g. 

How 4 Tender ſhall be pleaded, Vide Pleader, (2 G. 2—2 WW. 28, 49. 
—3 K. 23.—3 M. 36.) 

So, if a Condition be to do any collateral Act, if it he duly tendred ang 
refuſed, the Performance ſhall be excuſed. 1 2 4 58. 5 15. 455. J. 20, 
ad 35. R. 3 Lev. 24. | 


(L. 5.) So the Performance of a Condition ſhall bi excuſed by the Abſence of 
Abſence. the Feoffee or Obligee, when his Preſence was neceſſary for the Perfor. 
mance ; as, if a Condition be, that be enfeoff the Obligee, and he, having 
Notice of the Time, is abſent. 1 Rol. 457. J. 3o, 32. 
I a Condition be 2 pay Rent, and the Lebe is ready, but no body comes 
to receive it for the Leſſor. 1 Ro. 459. J. 35. 
But if his Preſence is not neceſſary, his Abſence ſhall not excuſe, tho 
the Act is to be done to him; as, if a Condition be fo fing Matins at fuck a 
Day, in his Manor, for A. and bis Family ; tho they be abſent, he ought 
to ſing. 1 Rol. 457. l. 45. 
To give a Statute, or Obligation to the Obligee ; for it may be done ! in the 
Abſence of the Obligee. 1 Rel. 457. J. 40. 
Tuo grant an Eſtate to one for Life, 3 to B. tho B. be abſent, the 
Condition ſhall not be excuſed. 1 Rol. 457. J. 45. 
So, if a Covenant be that an Horſe ſhall run, Gc. giving Notice to A, 
cho A. abſconds, by which Notice cannot be given , yet the Horſe 5 to 


run the Race. R. 1 Sal. 214. 


(.. 6.) So the Performance. of a Condition ſhall be excuſed by the Obſtruſtion of 
= go the Obligee: As, if a Condition be fo build an Houſe ; _ he, or another 
ee. by his Order, hinders his coming upon the Land. 1 Rol. 453. J. 50. 

Or, ſays that it ſhall not be built. 1 Rol. 454. /. 2 

. Or, interrupts the Performance. 1 Rol. 454. J. 5, 20. 

So, if a Condition be that the Leſſee ſball leave a Houſe in good Pligtt; and 
row, out of the Chimney of the Le ſor next to it conſumes it, R. 1 Rol. 4 

: 

1 an Annuity be granted, fill a Benefice be given to the Grantee, and he 
is preſented, but found unfit. R. 1 Rol. 435. J. 17. 

So, if there be a Recognizance to the King for Appearance ; and the Party 
is impriſoned by A. and B. who AR by lawful Authority of the King. 
Semb. Mo. 122. 

1 * it n to be an Obſtruction which diſables the Performance. Vid 

| oft, M. 5 | 

3 Ad Par 1 ſhall not be excuſed by the Negligence of the Oblige: 
Nor by the AQ of a Stranger. Vide Poſt, (L. 14.) 


(L. 7.) 80 the Non. performance of a Condition ſhall be excuſed Ty ts Default 
832 of him who ought to do the firſt Act; As, if a Condition be 7 refign 8 
Ag. Benefice for a Penſion, to be agreed between tbem ; the Obligee ought to 
— ＋ * agree the Penſion, and tender the Deed of it. 1 Rol. 458. J. 10. 

Vide Elgin, To enfeoff ſuch an one as the Obligee or Feoffee Hall name he ought. to 


(A. 2.) give Notice whom he names. 1 Rol. 463. J. 2. 


I | i 
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need not, till B. delivers to him a proper Warrant; for this belongs to B. 
and it would be Maintenance in the Obligor, and the Law will underſtand 
+ Words a8.is proper..: R. 1 Nel. 465. l % -? 

That a Bell ſhall be carried to the Houſe of the Obligor, by the Men of M. 
and there weighed, and put in the Fire in their Preſence, and then the Obligor 
ſeal make a Bell in Tone and Sound agreeable to the others ; it ſhall be 
weighed and put into the Fire by the Obligor, for it belongs to his Occupa- 
tion, 1 Rol. 465. J. 50. Pl. Com. 15. b. 


If a Condition be that a Bailiſf ſhall arreſt a Man at the Suit of B. he 
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0, if a Condition be to do a Thing upon the Performance of an Act by the (L. 3 


Feoffee or Obligee, which is ſecret, and lies only in his Breaſt, the Perform. - >. tl 


432. 1 Rol. 468. FA 50. ; | 

To account before ſuch Auditors as the Obligee ſhall name; he ought to 
ge Notice what Auditors he has aſſigned. R. 1 Rol. 462. J. 50. 

To execute ſuch Deed or Aſſurance as the Obligee or his Counſel ſhall deviſe. 
Pide Ante, (H). N 2 | 

To pay fo mach to A. and B. af their full Age; the Condition is not 
broken till Demand, or Notice of full Age. R. 2 Cro. 57. 0 

So a Title to Land ſhall not be defeated by a ſecret Condition, or Con- 
| reyance, to which he is a Stranger, without Notice of it given to him: As, 
fa Father covenants to ſtand ſeiſed, or deviſes to his eldeſt Son, upon Con- 
dition that he do ſuch a Thing; the Heir ſhall not loſe his Eſtate by the 
Non-performance of the Condition, without Notice of it. R. 8 Co. 92. a, 
Frances, R. 3 Mod. 34. Vide Poſt, (L. .) 


ſhall not loſe his Eſtate by Non- payment to the Bargainee of the Reverſion, 
without Notice of it. Per Wray, 3 Leo. 96. Per Popb. 5 Co. 113. 
Agreed, 8 Co. 92. Vide Poſt, (O. 1, 2.) Jide Copybold, (M. 4.) | 

If a Condition be, that if his Heir does not pay Rent, it ſhall be to bis 
Executors, and if they do not pay, to his younger Son; the Eſtate ſhall not 
be forfeited by the Non-payment of the Executors, till Notice that the 
Heir did not pay. R. 2 Co. 145. . . 


When Notice ſhall be given of the Time of performing a Condition, 
Vide Ante, (G. 9.) 1 „ 
How Notice ſhall be given, Jide Pleader, (C. 73, &c.) 
How Requeſt ſhall be made, Vide Pot, (L. 11.) 


& his Peril of Acts done concerning the ſame Land: And therefore, the 
rantee or Bargainee of the Reverſion ſhall diſtrain for Rent, thall have 
Waſt, without Notice to the Leſſee of the Aſſignment. 5 Co. 113. 
If a Bailiff of a Biſhop collects Rent of a Leſſee of his Predeceſſor, not 
Warranted by St. 1 El. 19, among other Rents, and pays it to the Biſhop; 


Gro, Car. 95. 1 Rol. 476. J. 15. 


for Life, Remainder to his Wife for Life, Remainder to his Son in Tail, 
makes a Feoffment with Warranty, which bars the Son, and after his Death 
ite Wife joins with the Son in a Fine ; the Eſtate of the Wife is forfeited, 
a ny Notice of the Feoffment, R. Cro. Car. 392. 1 Rol. 856. l. 25. 


So if a Condition be, to pay Rent to the Leſſor or his Aﬀfeens ; the Leſſee - 


this Acceptance of the Rent affirms the Leaſe, without other Notice. R. 


al eil, where no one is bound to give Notice: As, if a Huſband ſei- 


or. II. „ If 


ance of the Condition is excuſed, till the Feoffee or Obligee gives Notice When Notice 
that he has performed the firſt Act: As, if a Condition, Covenant, or Pro- 5 3 
miſe be to pay as much for Goods as every other pays; the Obligee ſhall give 8 
Notice how much another pays. 1 Rol. 463. J. 2 5. Hob. 51. R. 2 Cro. 


But generally, every one, who has an Intereſt in Land, ſhall take Notice (L. o. 


en not. 
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EP If a Woman Leſſor marries, the Leſſee ought to take Notice, and pay his 0 
Rent to the Huſband; for if he afterwards pays to the Wife, without hi 0 
Conſent, he ſhall pay over again to the Huſband. R. 2 Cro. (617. 
So every one ought to take Notice of a Condition, c. contained in the Br 
ſame Deed by which he claims: As, if a Deviſe be to A. upon Condition 0 
that he do not marry. without Conſent ; the Deviſee ſhall take Notice of the & 
Condition at his Peril ; for it is limited in the ſame Conyeyance by which he N. 1 
claims, and no one is bound to give Notice. R. Mod. 87, 311. 1 Vent. 0 
204. 2 Lev. 22. Vide infra. ; | 4 

If a Deviſe be for Charitable Uſes, and if not performed, that it ſhall be 19 3 
the Mayor and Commonalty of London, there needs no Notice. R. Co. Car. . 36 
. if a Fine be fo the Uſe of A. in Fre, but if B. pays Ios. before Mich. 2 
fo him in Fee; B. dies; his Heir ſhall take Notice at his Peril of this Condi- Poph 
tion. R. 1 Rol. 469. J. 25. | | T; 
So, if a Deviſe be to an Heir, upon Condition that he do not marry under 85 
1000). he ought to take Notice of the Condition; for he takes his Eſtate by be N 
the ſame Will, and no one is bound to give Notice. R. Cart. 172. And there 75 
it is ſaid, that this differs from the Caſe of Frances, 8 Co. 92. where the Con- dilik 
dition, was that he ſhould not hinder the Executor doing ſuch an Act, which Ti 
is named by the Will, and cannot be known, without Notice of it. Cart. whe! 
172. 13 | 
750 if a Deviſe be upon Condition, that he do not marry without Conſent, Ge. J 3 
EX. Ray. 237. 2 Lev. 22. Vide ſupra. 1 80 
Tho' the Deviſee be an Infant. R. 1 Mod. 86. 1 Vent. 200. Vid Notic 
Enfant. i | 80 
Vide Pleader, 80, if a Condition, Covenant, or Promiſe be to do an Act to a Stranger, whic 
N or upon Performance of an Act by a Stranger, there needs no Notice; for "Is 
| it lies equally in the Knowledge of the Obligor and Obligee, and the Obl- WW 
# gor takes upon himſelf to do it: As, if a Condition be 20 pay when A. mar- 
ries, there needs no Notice when A. marries. R. 1 Rol. 462. J. 10. 468, If 
. 336 | | | the I 
or when A. returns into the Realm. R. 2 Cro. 492. 1 Rol. 463. |, 6, ſuffic 
Or, when A. rides to York 5 Times in 6 Days. 1 Rol. 463. J. 12. 92 
So, 10 pay, if A. does not pay. R. 2 Coo. 684. R. 1 Rol. 462. J. 25, 458, 
463. J. 48 5 a Fa C Th 
Jo pay ſo much as A. ſhall name. R. 2 Bul. 144. R. Cro. Car. 133, Requ 
1 Rol 464. J. 5. = ER 
To pay for all the Acres above 20 ſo much as meaſured by A. R. 1 Ri. if 
462. J. 35. 15 | | = | and e 
To diſcharge from all Eſcapes by A. R. Hob. 14. for R 
To fland to the Award of A. R. 1 Rol. 464. I. 40. 468. J. 79, but hi 
Or, to pay all Arrears which ſhall be found upon Account before A. 80. If 
„„ 1 8.488. A _- _ . : that h 
Jo pay the Cofts which ſhall appear due by his Attorney's Bill. R. 1 Ro. he ou 
467. J. 30. R. 4 Mod. 230. Gs ED 80 
To pay ſo much as ſhall be recovered by A. 1 Rol. 468. J. 10. Ani 
So, if a Condition, Covenant, or Promiſe be to do, upon the Performance made 
of any certain and particular Act by the Obligee himſelf, he ought to do It, Reque 
without Notice by the Obligee, that the Act is performed; for he takes I! But 
upon him to do it at his peril : As, if a Condition be 0 pay fo much when who a 
the Obligee marries, there need not be Notice of his Marriage. R. 2 Cb. So, 
102, 228. Nl. 168, R. 2 Cro. 40 5. 1 Rol. 468. J. 30. R. 2 Bul. 254 if be 5 
4 Cony 


R. 3 Bul. 326. R. Poph. 164. R. Cro. Car. 34. Hut. 80. 1 Rol. 463 
„ii 3 : a 


...n ER ( 


Ot, when the Obligee delivers a Horſe to B. Per Nel. 1 Rol. 461. J. 45. 
Or, comes to Loudon, &c. Per. Dod. 2 Bul. 145. R. 1 Rol. 462. J. 
1s. Per Warb. Cont. Hob. 68. R. Cont. 1 Bul. 44. Dub. Ow. 108. Acc. 
Hut. 80. 1 Rol. 469. J. 5. | 

Or, becomes Surety for his Father, 1 Leo. 105. R. 2 &. 287. 5 
So, to pay ſo much as the Obligee borrows of B. Per 3 J. 1 Bul. 12. 

R. 1 Rol. 467. J. 50. OS 5 

Or, for ſo many Acres as ſhall appear when they are meaſured. R. 2 Cro, 

472, 391. 1 Kol. 402. J. 45. 469. J. 10, 15. e 

Or, to pay ſo much as be ſhall ſell at to B. R. 2 Cro. 432. 1 Rol. 463. 
36. | LE 

: 7 ſurrender to the Obligee or his Aſſigns upon Demand; he ought to ſur- 

render to the Aſſignee upon Demand, without Notice of the Aſſignment. R. 
Poph. 136. 1 Rol. 465. J. 10. „ 

To pay when be delivers Wood to B. to his Uſe. R. 1 Rol. 464. I. 30. | 
bo, 70 pay fo much as will content him for ſuch a Journey; there need not 
be Notice how much will content him. R. 1 Leo. 123. 5 n 

To repay 20l. if he diſlikes ſuch Land; there need not be Notice that he 
diſlikes it. R. Cro. El. 834. 1 Rol. 464. J. 20. | 

To deliver Corn on Shipboard at ſuch a Port; there need not be Notice 
when the Ship is ready. R. 1 Rol. 464. J. 25. 5 

To pay upon the Return of a Ship from Hamburgh o D. 1 Rol. 469. 
|. 40. : | | 158 8 

$o. if ſeveral are bound by Obligation, Covenant, &c. to do an Act, upon 

Notice to them; Notice to one is ſufficient. - R. Mo. 555. 

$0, if an Act ought to be done upon Notice to B. the Abſence of B. b 
which Notice cannot be given, excuſes Notice. R. 1 Sal. 214. 


When Notice is not neceſſary of a By-Law, &c. Vide P leader > (C. 75 ) 


If a Condition be, that the Leſſee repair, and that the Leſſer find Timber ; (l. to.) 


the Leſſee ought to demand Timber, and give Notice how much will be 8 * 
ſaffieient. R. 1 Rol. 465. JI. 20. 8 

Vat be enrol a Deed in Guildhall ; the other ought to requeſt, 1 Ro/, 
458. J. 50. | 5 

That he procure his Apprentice his Freedom, if it be requeſied; an expreſs 
Requeſt is neceſſary. R. Sal. 585. : 


o 


If a Condition be to do upon Requeſt, the Requeſt ought to be certain bs ih hy 

and expreſs : And therefore, if a Leſſor ought to find Timber to the Leſſee 2 hl bo 
vr Repairs, it is not ſufficient that the Leſſee demand Timber, generally, made. 

but he ought to notify how much is neceſſary. R. 1 Rol. 465. J. 20. 2 1 15 

If a Condition be to ſurrender a Copybold upon Requeſt ; it is not ſufficient . 
that he require him to ſeal a Letter of Attorney to make the Surrender, but 
le ought expreſsly to require a Surrender. R. 1 Rol. 467. J. 5. Jon. 314. 

So the Requeſt ought to be to the Perſon himſelf, who ought to do it. 

And therefore, it is not ſufficient to ſay, that he could not find him, and 
made Proclamation in the Church, and at ſeveral Markets, to notify his 
„ / . 

But where a Condition is 70 deliver Poſſeſſion to the Leſſor or his Aſſigns, 
who aſſigns to 2, a Requeſt by one is ſufficient. R. 1 Rol. 428. J. 10. 
So, if a Condition be to make him free of a Company at the End of 7 Years, 

i be be requeſted ; he ought to make Requeſt the laſt Day of the 7 Years at 


a — Time before Night, that the Thing may de done. R. Sal. 


And 


"mn 


. 
(E.—CG. I Z, 


&c.) 


And a Requeſt at any Place is ſufficient, tho' the Thing is to be performed 
at a certain Place. Vide Ante, (O. 9. 
So, if a Condition be to do upon Requeſt, and he is diſabled to perform. 
there needs no Requeſt, for it would be in vain. R. 5 Co. 21. 4. Semk, 
Lat. 308. Vide Poſt, (M. 2, 3.) | 


(L.12 ) Non-performance ſhall be excu ſed by the Act of God, 


So the Non-performance of a Condition ſhall be excuſed by Impoſlbility, 


or the Act of God, if there be no Default in the Party. Vide Ante, (D. 


„ n 
55 in a Promiſe, as well as in an Obligation or Condition, if the P 
be diſabled by the Act of God before a Breach, he ſhall be excuſed; As, 
if a Man lends a Horſe to B. for his Uſe, who promiſes to re-deliver it upon 

Requeſt, and the Horſe dies before Requeſt. R. Pal. 550. : 


(L. x3.) Non-performance ſhall be excuſed by Act of Lay, 


So the Performance of a Condition ſhall be excuſed by an Act of Law, | 


which is neceſſary and inevitable; As, if a Condition be that the Peoffee pay 
fo much out of the Profits annually to Charitable Uſes ; if he dies, and his Heir 
be in Ward to the King, the Payment ſhall be excuſed; for it ought to be 
out of the Profits, which are transferred by Act of Law to the King, R. 
1 Rol. 451. J. 30. 5 | Es” 5 
But if a Condition be, that he ſball be his Attorney in all Pleas, and he 

is made Sheriff; this does not excuſe him. 1 Rol. 451. /. 25. 


If it be, that he pay Rent to A. as long as he enjoys the Land, and he ſurren - 


ders to the Obligee. R. Mo. 597. 


(L. 14.) But not by the Act of a Stranger. 


If a Condition be to do a Thing, and a Stranger interrupts him; that 
does not excuſe the Performance; As, if he diſſeiſes him. Vide Po, 


(M. 5.) | | 
Or, recovers Goods to be delivered. 1 Rol. 4 52. J. 5. 


Or, impriſons a Perſon, who ought to appear. 1 Rol. 452. l. 10. 


So, if a Condition be to do a Thing to @ Stranger, who refuſes to accept 
it; this does not excuſe, for he took upon himſelf to do it. 1 Rol. 452. 


I N 
Or, to do by Direction, &c. of a Stranger. Lit. 13. 


U 


e, EIS ©: 


Or, after Recovery to enfeoff a Stranger ; and he accepts it before the Ro 


covery. Semb. 1 Rol. 453. J. 20. 


0 What ſhall be a Bꝛeach. 
= (M. 1.) An Act contrary to the Intent. - 


30, 45. 430. J. 20, Vide Ante, (G. 12.) 
wa * 


So, if a Condition be to ſurrender to a Stranger; a Surrender to another 
Perſon, by his Requeſt, is no Performance, for he cannot vary the Condi- 


UT it ſhall be a Breach of a Condition, if the Feoffor or Obligor ach 
contrary to the very Intent of the Condition; as, if a Condition be fi 


Ye Chan, 7 Enjoyment, and the Leſſor enters upon him wrongfully. 1 Rol. 2 


requi 


428. 


If 


viſes ! 


all th 
80 
cutor 
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If a Condition be, that be do not let a Sh:p-yard, or other Thing ddpertains 
3 ing to a Houſe to fuch a ce as: ſells Cox s and he lets the whole Houſe: 
1 Ne. 427. . 5 * | 
| 7500 ab EY interrupt in en Office ; if a new Officer be made; who ouſts 
him, yet if the Obligor alſo interrupts, it is a Breach: R. 1 Rol. 453. J. 5. 
That he do not make Debate about an Adminiſtration and he cauſes him to 
be cited upon . X. £34; 6.3 
pat be do no Mat; and he permits Waſt. 1 Rol. 428. * 20. Cont; 
Per 3 J. 1 Rol. 428. J. 30. 

' That he do nat aſign; and he aſſigus in Equity. R. Ray. 460. 

If a Condition be; that he enjoy without the Interruption of any; a Proſecu- 
tion in a Court of Equity is a Breach. R. Ray. 371. Per Dy. Cont. 

Leo. 
| Ti We permit him to reap Corn a Prohibition by Par ol is a Breach. Ray: 

1. 

2 a Condition be, that the 1 do not diſturb by Suit, or ctherwiſs , if he. 
enters upon him it will be a Breach. 2 Mod. 

80, if a Condition be, that he inſtruct him as bis Apprentice in Chirargery, 
and maintain and employ him in Domo, & in Servitio, for ſo many Years ; if 
he ſends him to the Indies with expert Chirurgeons for his better Inſtruſtion, 
it wil be a Breach. R. 1 Rol. 427. l. 50. Hob. 134. 

Otherwiſe, if he ſends him ſeveral Journies within the Kingdom; where 

he returns after the Cure performed. 1 Rol. 445: J. 12. Hob. 134. 
br, if he ſends him out of the Kingdom, when the Nature of the Service 
requires it: As, if he was Apprentice to a Merchant, or r Sailor. I Rol. 
| $88; 4-5. 445: 4 15: Hob. 13%, 

If a Condition be, that he do not deviſe a Term for Years to A; and be de- 
ules it, but his Executor does not aſſent; yet it ſhall be a Breach, for he did 
al that was in him to deviſe it Per 3 7 1 Ro 448. . 105. 75. 


cutor would have it without a Deviſe. 1 Rol. 428. J. 


So, if a Condition be, that he do not alien a Term; 0" he deviſes it to 
his Executor. R. 1 Rol. 429. J. 5. 


the Leſſee does not attorn. Per 3 J. 1 Rol. 429. J. 10. 


That he do not afſizn ſo that it comes to A. and he aſſigns to B. for he puts 
it in the Power of B. to aſſign to A. R. 1 Rol. 429. J. 15. | 


That the Leſſee or his Aſſigns do not alien ; and the Executrix of the Leſſee 
wy | Hulband, who aliens. Semb. Dy. 6. 5. 


01.2 2.) By a Piſcbility to derem 


$0 a Condition ſhall be broken, if the Party has diſabled himſelf to per- 
form it; As; if a Condition be fo enfegſf the os ar and he enfeoffs a Stranger, 
Lit. S. 355. 1 Rol. 447. l. 40. 

Or, makes an Eſtate in Tail, or for Life, to a Stranger. Lit. S. 35 5. 

Or, enters into Religion. Gt; ar, „ 

Or, ſuffers a Recoudty againſt him by Default. Co. L. 222. 6. if Erecu- 
ton be ſued upon it. 1 Rol. 447.1. 45. 


5 A, real Recovery be againſt him, and Execution thereuipoti: 1 Rol. 
448. J. 25. 


Vor. II. 7 = G. 3.) Or, 


So, if he deviſes it to his Executor for Payment of e tho' his Exe- 


That be do not grant a Rewerſion, without 3 and he grants, but 
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(M. 3. ) Or, to perform i in the ſame Plight. 


So, if 2 be diſabled to perform in the ſame Plight and Condition that 
it was when the Condition was created. Co. L. 221. . 


As, if a Condition be, to enfeof, and he leaſes for Years to another. Li 0 
§. 356, R. 1 Co. 25. . . ſo 
Tho' the Leaſe be to commence in futuro. Co. L. 22 1. 4. R. 2 05. c 
Tho' it be only a Poflibility of a Charge in ſuturo. Cn. L. 221. * 9: I. 
So, if he takes a Wife: for ſhe will be Wen intitled to Dower, if ie 
ſurvives. Lit. S. 357. Ste 
So, if a Woman takes Huſband. Semb. Hurd. 463. e- 
- So, if he grants a Rent-charge out of the Land. Co. L. 221. 6. 222. N 
1 Rol. 447. . 50. a 
Or, acknowledges a Statute « or Recognizance. Co. L. 222. a. 2 
Or, a Judgment be againſt him. Co. L. 222. 24. 15 
So, if a Condition be, that he re-enfeoff during bis Life, and he dies; the = 
Condition i is broken. Co. L. 222, b. anc 
| That he regrant an Advowſon, and before he . it the Church becomes By 


void; the Condition is broken. Co. L. 222. 5. Vide Ante, (G. 5.) | 
If a Condition be, fbat be deliver an Obligation, and he ſues and recovers F 
upon it, and then delivers it; it ſhall be a Breach of the Condition, for it 5 
ought to be delivered in the ſame Plight as it was at the Time of the Cond: y 
tion created. R. 1 Rol. 447. /. 30. Da 
Or, that he cancel a Statute, Recognizance, Ec. and he extends it 4 yy 
then cancels it. R. Ray. 25. 1 Sid. 48. ; 
And if, before the Condition broken, the other ought to do the firſt AQ, 
he need not do it, when the Party has diſabled himſelf to perform the 6 
dition: As, if the Obligor ought to make a new Leaſe upon a Surrender of 
the old; if he levies a Fine by which he cannot make a new Leaſe, the 
Condition is broken, tho' the other does not ſurrender, R. 5 Co. 21. C. 


El. 450, 479. Vide Ante, * „ 


(M. 4) Tho' the Diſability be afterwards 3 


And if a Feoffee, Be. be at avy Time diſabled by himſelf to perform; 
the Condition ſhall be broken, tho' the Diſability be afterwards removed, | 
and the Feoffor may re-enter after the Removal : as, if after a Feoffment to 
a Stranger the Feoffee takes back an Eſtate to him and his Heirs, the Fe- 
for may enter for the Condition broken. Co. L. 221. b. 1 Rol. 4 48. B. 
So, if the Feoffee enters into Religion, and is e bakers 6 Day 
limited for Performance of the Condition. Co. L. 221. 6. 

Or, the Wife dies. Co. L. 221. b. 

Or, a Rent-charge determines. Co. L. 222. a. 55 
Or, the Grantee chooſes to have a Writ of Annuity; by Reaſon of which 
the Land was never charged. Cv. L. 222. a. 


But if a Difability on the Part of a Feoffor be more veſts the Time giv 
of Performance, the Condition may afterwards be well performed: As, if An 
a Condition be 7o pay ſo much to the Feoffor, or his Heirs before ſuch a Day; not ta 

if the Feoffor be attainted for Treaſon or Felony, but before the Day the N 


Heir 1 1s reſtored, it ought to be paid. Co. L. 221. Hs 


(M. 5.) Win 


5 
(M. 5.) What ſhall not be a Diſability. 
But if a Condition be to enſeeff, and the Feoffee be diſſeiſed; this i is no 


Diſability, nor Breach of the Condition, for he may enter upon the Diſſei- 


for, and make the Feoffment. 1 Rel. 4 53. J. 40. 


l. 40. 


80, if during the Diſſeiſin the Feoffee takes a Wife, acknowledges a 


| Statute, or Recognizance, Ge. which dies, or is diſcharged, and then he 


fe- enters; the Condition is riot broken, for there never was any Poſübility 


of Charge upon the Land. Co. L. 222. a. R. 2 Co. 60. 


80, if Jointenants are bound, with Condition to convey, &c. and one 
takes a Wife ; for ſhe has no Title of Dower, if her Huſband does not ſur- 
vive. Hard. 46 Js 

80, if a Condition be, not #9 permit a Whore in bis Houſe after Warning, 
ind he warns ſuch a Woman, but afterwards commands her Stay ; this Com- 
mand does not diſable the Removal, and therefore does not excuſe the 
Breach,” 1 Rol. 454. I. 25. 8 Co.gi.b. 

If the Feoffee be diſſeiſed by the. Obligee or Feoffor himſelf, and he 
does not enter and make the Feoftment within the Time limited ; it will 
be a Breach. 

So, if a Condition be, that the Leſſee hall 4 of Water before 2 a 


Day, and the Leſſor enters, and continues in Poſſeſſion till the Day; it will 
bea Breach. R. 1 Rol. 453. . 45. 


) What wall n not be a | Breach: 


ſhutting up the Houſe, Se. R. 8 Co. 91. 1 Rol. 430. J. 50. 


If it be, that he do not moleſt, vex, Cc. any any Copybolder paying his Services ; 5 


an Entry upon him to beat him is no Breach, if he do not ouſt him of his 
Copyhold. R. Cro. El. 421. Mo, 402. 
Vide Ante, (M. , 5.) 


(0) Who ſhall take Advanicons of a Condition 
broken. x 


(0. I ) By the Common Law. 


[* a Condition i in Deed be broken, none ſhall take Advantage of it Re- 

entry, but the F eoffor or his Heirs; for a Re- entry cannot be 22 — 

or given but to the Feoffor, Donor, Leſſor, or his Heirs. Lit. S. 
And it may be reſerved to the Heir, where the Feoffor him if the 

not take Advantage of it. Co. L. 214. 6. : 


a7 a Guardian in Chivalry, or Socage, may enter in Right of che Herr. 
215.6, 


= may take Advantage of it. Co. L. 214. 6. R. Mp. 52. 


do the King may enter in Right of 4 1 Infant in his Waadip. 1 Rol. 
| 573. 1. * 1 | | | 


So, if he be diſſeiſed by the Feoffor or Obligee himſelf. I Rot. 453. | 


Dor if a Condition be that he permit the Executor to take Goods; a verbal 
Denial is no Breach, but there ought to be ſome Act, as Reſiſtance, 


So, if a Condition to an Eſtate by a Corporation be broken, the Succeſ- * 


? | * 
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Ao. . 


Title to Entry, or Re-entry. Co. L. 214 


| hall take Advantage of it for the Eſtate determines ipso facto without 


his Command. R. Mo. . 


verſion, Sc. and all other Grantees or Aſſignees, &c. their Heirs, Executots, 


Perſon, ſhall take Advantage, "7 this Statute, of a Condition broken, C. 


the. dame Will the Inheritance is deviſed to A. nd his Heirs; A. ſhall have. 


Et 0 N 5 Y.. CY 7 & N. 


So, if it be annexed to a Term for Years, the Executor, or Admin 
may. Co. L. 214. 4. 

So an Heir, Succeſſor, Ge. may Site Advantage of a Condition in Deeg 
broken in the Time of his Anceſtor, Predeceſſor, or in Vacation. R 


rator 


But by the Ovimizion Law. the Affignee or rande of a Reverſion could 
not enter for a Condition broken) for to prevent all Maintenance, Sc. the 
Common Law did not allow the Affignment of a Che in Ackion, or of 4 


So, for a Condition broken updn a Leaſe by Ceftuy que Uſe, the Feoffee 
could not enter, tho” they are privy in Eſtate. Co. L. 215. 4. 

Nor the Lord by Eſcheat. Lit. S. 348. 

Nor any Aſſignee i Deed, or in Law. Co. L 215. b. 

Nor a Perſon in Remainder. 1 Rel. 473. l. 44. 

Yet, by the Common Law, if a Condition in Law annexed to the Eſtate 
is broken; the Afſignee of the Reverſion ſhall have Advantage of it; as, 
if Leſſce for Life commits a Forfeiture. Co. L. 215. a. 

So, the Lord by Eſcheat, and every one who has the Land, for a Breach 
in his Time. Co. L. 215, 4. 

80, if by a Condition broken, the Eſtate ceaſes without Entry, the Affg. 
nee ſhall have Advantage of it; As, if a Leaſe for Years be, upon Condition, 
that if ſuch a Thing be done, it + ſhall de void; for by Breach of the Condition 
It is abſolutely determined. Co. L. 214. 5. 1 Rel, 473. . 55 

Otherwiſe, if a Leaſe for Life, Sc. be, upon Condition 70 be void far 
Non-Per ſormance; for, notwithſtanding thoſe Words, an Eſtate of Free- 
hold will not ceaſe without Entry. Co. L. 214. 6. 

Or, if a Leaſe for Years be upon Condition, that if fuch a Thins be am, 
the Leſr fall re-enter ; the Grantee of the Reverſion ſhall not have Ad. 
vantage of it, for he cannot enter. Co. L. 215. a. 

If a Limitation be annexed. to an Eſtate, the Grantee of the Reverſion 


Entry. Co. L. 214. 6. 
- So, none can enter for a Condition broken, as Bailiff to another, without 


0. > $ inc 17H. 3. 44- 
And now, by the St. 32 H. 8. 34. a Grantee from the King of any Re- 


Adminiſtrators, and Aſſigns, ſhall have like Advantage againſt Leſſces, Sc. 
by Entry, Sc. as the Leſſors or Grantors themſelves. 
And therefore, every Grantee of a Reverfion by the King, or a Common 


1 215. 4. 

5 an Afſignee of the King' $ Succeſſor, tho che King only be named. 
Ch. L..215s 2. 

So, a Grantee of the Reverſion by Bargain — Sale enrolled, tho' he is 
not in from the Bargainor in the Per, but in the Poſt by the Stat. of Uſes, 
vet he is an Aſſignee within the Stat. fer he claims by the Bargainor. C. 
TL. 215. 4. 3 Cb. 62. b. R. Mo. 98. 4 Teo. 29. 

So, if a Reverſion · be granted to the. Uſe of another. Co, L. 215. b. 

80 a Grantee of a Reverſion only for Life or Year: ſhall take Advan- 
tage of a Condition. Co. L. 215. 2. 

So, if a Deviſe be for Years, rendring Rent, upon Condition; and by 


Le 


p 


VC. 


Semb, Ray. 
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the Reverſion; and ſhall take Advantage of the Condition, tho' it was not 
i Reverſion in the Deviſor. R. 2 Leo; 33. 

80, if a Bargainee of a Reverſion; before Attdrnment conveys to B. 
to whom the Leſſee attorns; B. ſhall take Advantage of a Condition, tho” 
his Grantor could not, for want of Attornment, . X. 5 Go, 112. 6. Cro. 

. 8 5 
b * Aſſignee 81 an Affignee in mne 4 Leo. 29. ; 

But an Aſſignee of a Reverſion by Bargain and Sale; by Grant; F off 
ment; or Fine, ſhall not take Advantage .of a Condition broken, before 
Notice of the Aſſignment. Co. L. 215. #. b. Vide Ante, (L. 8.) 

And by the Sr. 32 H. 8. 34. An Aſſignee of a Reverſion ſhall not take 
Advantage of a Condition annexed to an Eſtate-Tail for the Statate ſpeaks 
ply of Leſſees. Co. L. 215. 4 i 

So a Lord by Eſcheat, who chien only by Act of Law, (hall n not be an 
Aſſignee 8 this Stat. to take — * a Condition broken. Co. 
.. 

Nos 2 Lord of a Villein ; nor he who enters for Morimain. Co. T. 
215. b. 

* Affignee of Part of a Reverſion ſhall not take Advantage of a Con⸗ 
dition; as, if a Leaſe be of 3 Acres upon Condition; the Aſſignee of the 
Reverfion of 2 Actes ſhall not enter if the Condition be broken ; for the 
Condition being entire, cannot be apportioned by the Act of the Parties, but 
ſhall be deſtroyed. Co. L.215. a. R. Dy. 309. 5 Co. 55: 6. 1 Rol. 472. 
. 35. R. Mo. 98. R. Gro. El. 833. 4 Leo. 27. Vide Poſt; (O.) 

Otherwiſe in the Caſe of the King; for the King ſhall have Advantage 


of the Breach. Co. L. 215. a Dub. Mo. 204. K. 5 Co. 50. a: 


8o a Condition may be apportioned by Act of Law; as, i a Man makes 


a Leaſe of 2 Acres, one of the Nature of Borougb-Engli ; the other at 


Common Law, upon Condition, and dies ar 2 Sons; each may enter; 
on a Breach, into his Acre. Co. L. 215. 42. Dy. 30g. 


So it may be apportioned by the Wrong, and Act of the Leſſee. Ce. L. 


215. 4. 


So an Aſſignee of a Reverfion ſhall not take Advantage of a Breach of 
every Condition, but only of a Condition for Payment of Rent, for not 
doing Waſt, or other Matter of like Nature: For tho' the Stat: f peaks of 
(other Forfeiture, ) it ſhall be underſtood only of other Forfeiture of the ſame 
Nature, Co. L. 215. 6. 9 


As, of a Condition to do a Thing incident 1 to the Reorerfiou, as Pay- 
ment of Rent is. Co. L. 215: 6. 


Or, to deduct out of a Rent-charge if he be diſturbed 4 Med. 82. 


Or, LIE the Benefit of * Eſtate, as is the not doing Waſt. Co. I; 
215. 


So is a Condition far repairing Houſes, Fenoes, Ge. Co. L. 21 3. . 
For preſerving the Wood: Co. L. 215. 6: 


But an Aſſignee ſhall not take Advantage of a Condition for . of 


a dum in Groſs. Co. L. 215. b. 


Or, for Delivery of Corn, Wood, Ge. G. L. 214; b. TT = 
Or, of a Condition, that the Leſſee ſhall not aſſign without Licence, 


* 


(0. 30 How hs ſhall enter for a Condition EY ' 


A Condition to a Feoffment, Gc. may give an Entry generally, or a ſpe- (0. 3.) 
tal Entry; as, till he be ſatisfied, Sc. Where an En- 


| rs given 
4 % en Af 


OL; II. 


/ 
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If a Condition be, that he ſhall enter and bold the Land till be be ſatiged, 
he ſhall have the Land only in Nature of a Diſtreſs. Lit. S. 327. 
If a Condition be, that he ſhall have the Land till he be thereof ſati, fied 
or Words which are fantamount; the Profits of the Land ſhall be in Part of 
Satisfaction. Co. L. 203. a. 1 | 
But where a Condition is, that he ſhall have the Land till he be ſatis, 
the Rent to be paid, without ſaying thereof, or to the fame Effect; the Pro. 
fits do not go in Satisfaction, but ſhall be taken to his own Uſe as a Penalty 
to enforce the Payment. Co. L. 203. 4. e 
If the Profits are in Part of the Satisfaction; when the Rent is ſatisfied 
by Perception of the Profits, the Feoffee may re-renter. Co. L. 203. 
Or, if the Rent be ſatisfied in Part by Perception of Profits, and in Part 
by Payment, or by Tender and Refuſal, which amount to Payment. 0. 
FOOT TT CEE DOE CNN) a 
If the Profits go in Satisfaction, during his Perception of them, he ſhall 
not have Debt for the Rent in Arrear. Co. L. 203. a. 85 | 
So, if they do not go in Satisfaction, where the Eſtate, to which the 
Condition was annexed, was for Life, &c. for the Freehold continues in 
Leſſee for Life, and then Debt does not lie for the Rent. Co. L. 204. 4. 
If he, who enters till ſatisfied by the Profits, be interrupted in the Per- 
ception of the Profits by the Act of God, as by Wildfire, an Inundation 
of the Sea, &c. which happens without his Default; he ſhall (beyond the 
Time in which he might have been ſatisfied if there had been no Interrup. 
tion) hold till he be ſatisfied. R. 4 Co. 82. 6. EC 
So, if he be interrupted by the Feoffee himſelf, he may hold over, o 
take his Remedy by Action againſt him: for he ſhall. not have Advantage 
of his own Wrong. R. 4 Co. 822. F 
But where he is prevented by his own Negligence or Default, as by the 
Entry of a Stranger, by Enemies of the King, by Ignorance of the Condi- 
tion, &c. he ſhall not take the Profits beyond the Time in which he might 
be ſatisfied. R. 4 Co. 82, Sir And. Corbet. TE 
- If Rent be granted with a Condition, that if it be in Arrear, the Grantee, 


U 


fits; the Aſſignee may enter and hold till Satisfaction. R. 1 Sand. 112. 
And the Grant is good, tho' the Deed be not inrolled ; for this uncertain 
Intereſt may attend a certain and fixt Eſtate. R. 1 Sand. 1 12. 1 Sid. 344: 
So, if the Grant be by Deed with a Covenant to levy a Fine, which 1s 
levied of the Land accordingly ; the Aſſignee of the Rent ſhall take Advan- 
tage of the Condition, which ſhall be transferred with the Rent, tho it was 
only a Poſſibility. R. 2 Rol. 48. l. 45. %%% The) 
But if a Man purchaſes the Manor of D. and has other Land conveyed 
as a collateral Security, to the Uſe of the Vendor and his Heirs till the Pu- 
_ Chaſer be evicted by his Wife, and then to the Uſe of the Purchaſer, hi 
Heirs and Aſſigns, till ſatisfied the Damage had by ſuch Eviction; if he 
| aſſigns the Manor of D. the Aſſignee, being evicted, cannot enter into the 
other Land: for the Uſe, being contingent, was not aſſignable before l 
happened. R. 2 Rol. 49. l. 5. | 


(0.4) He, who enters, has only the Pernancy of the Profits. till ſatisfied, and 
N e et no certain Intereſt; for the Freehold continues in the Feoffee, &c. Cv. I. 
TTT. LR OD YT . | 
Tho' the Condition be, that the Feoffor, his Heirs and Aſſigns enter, Gt, 
R. 1 Sand. 112. 1 Sid. 344. Ray. 136, 158. 
And if he enters, his Intereſt goes to his Executors. R. 1 Sid. 223, 202. 
344. 5. D. Al. 45. FRO 2 
. 4 ut 


his Heirs and Aſſigns may enter and hold the Land, till ſatisfied by the Pro- 
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But he, who enters, may maintain an Ejectment; for he has an Intereſt 


to make a Leaſe for Trial of the Title, R. 1 Sid. 345. 1 Sand. 112, 


If a Condition upon a Feoffment, or other Eſtate of Freehold be, that 
for Non-per formance the Feoffor, &c. ſhall enter; if the Condition be broken 
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(0. 5.) 
Where the 
Entry is ge- 


the Eſtate is not defeated, generally, till Entry, or Claim: And therefore, neral. 


if he can, he ought to make an actual Entry. Co. L. 218. a. 


And if the Eſtate lies in Grant, as an Advowſon, Rent, Reverſion, &c. 
he ought to make a lawful Claim. Co. L. 218. 4. | 


80, tho' the Condition be, that for Non-performance the Eftate ſhall be 


abſolutely void; for an Eſtate of Freehold cannot regularly ceaſe, without 


Entry, or Claim. Co. L. 218: 3. 2 Co. 50. 2 And. 8S. 

So, tho" the Condition be upon a Bargain and Sale, which paſſes only an 
Uk, which might ceaſe at the Common Law without a Claim; for now, 
by St. 27 H. 8. the Poſſeſſion is executed. R. 2 Co. 53.6. 

Yet in Caſe of Neceſlity, there need not be an Entry or Claim : And 
therefore, if a Leaſe be for 5 Years, upon Condition, that if the Leſſee 
within 2 Years pays 20 l. he ſhall have the Fee, and Livery is made, by 
which the Leſſee has a Fee Conditional; if he does not pay, the Fee ſhall 
be reveſted, without Entry, for he cannot enter during the Term. Lit. 
8. 4360. * - | 

4 if a Rent be granted out of his Land, upon Condition ; if the Condi- 
tion be broken the Rent ſhall be extinct; without Claim, for he need not 
claim upon the Land which he has in his own Poſſeſſion. Co. L. 218. a. 

So, if a Feoffment be upon Condition, and before the Time of Perform- 
' ance, the Feoffee leaſes for Years to the Feoffor, arid then the Condition is 
broken; the Feoffor, being in Poſſeſſion, cannot enter. Co. L. 218. a. 


So, if a Covenant be to ſtand ſeiſed to the Uſe of himſelf for Life, Re- 
mainder over with Power of Revocation ; if he revokes, there needs no 


Entry, or Claim, Co. L. 218. 6. R. 1 Co. 174. 
. ay whom Entry may be made, Vide Claim, (B. 2.) 


(0. 6.) He ſhall be in his firſt Eſtate. 


| He, who enters for a Condition broken, regularly ſhall have the Land 
in his firſt Eſtate. Co. L. 202. a. 1 Rol. 474. J. 17. TT 

And therefore, if Tenant for Life makes a Feoffment, and enters for the 
Condition broken; he ſhall be ſeiſed for Life, the Reverſion as before. 
INS „% eo OE 
So, if he enfeoffs him in Reverſion, upon Condition. 1 Rol. 474. 
1 | N 

do, if a Man grants, or deviſes for Life, upon Condition, Remainder 
over; if it be a good Condition, the Entry for the Condition broken will 
| deſtroy the Remainder. 1 Rol. 474. J. 40, 45. Cont. Dy. 127. Acc. 29 
Af. 17. R. Acc. 10 Co. 41. 5. 1 Rol. 472. I. 40, 45. 


And therefore, a Condition annexed to an Eſtate for Life, where a Re- 


mainder over is limited, ſhall be taken as a Limitation. Vide Poſt, (T.) 


But otherwiſe will it be in a Caſe of Neceſſity: As, if a Man ſeiſed 


in 12 of his Wife, makes a Feoffment upon Condition, and his Heir en- 


ters for the Condition broken, his Eſtate immediately ceaſes, and ſhall be 
veſted in the Wife. Co. L. 202. à. | 


It Ceſtuy que Uſe made a Feoffment befote St. 27 H. 8. upon Condition 3 
and entred for a Breach after the Stat. he would be ſeiſed of the Eſtate, where- 


a before he had only the Uſe, Co. L. 202. 4. If 


— 


| was annexed, to all Intents: and therefore, if the Feoffee upon Condition 


_ a.” F after a Condition broken annexed to an Eſtate of Freehold, and No- 


Vide Forfei- 


12.) 


a he enters for a Breach ; he ſhall be only Tenant | in Tail after Poſi. 


"Tenant by Homage Anceſtrel makes a Feoffment upon Condition, and en. 
ters for a Breach ; he ſhall not hold afterwards by Homage Ance rel for the 


4 4 to be paid at his full Age, his Wardſhip and Marriage for ever, 


are not reveſted. R. Jau. 79, 80. 


ture, (A. 11, ſhall be a Diſpenſation of the Forfeiture, for he allows the Eſtate to have 


| ec ON B 1 FT * O N. 
If Tenant in \ ſpecial Tail enfeoffs = Condition: and his Wife des and - 


bility. Co. L. 202. 6. 
So he ſhall not have it in his firſt Eſtate as to collateral Qualities: As, if 


Preſcription was interrupted. Co. L. 202. 6. 
80, if a Copyhold eſcheats, and the Lord makes a Feoffment of ; it 
Condition, and enters for the Breach. Co. L. 202. 6. 

If Tenant for Life makes a Feoffment, and enters for the Condition bro⸗ 
ken, he ſhall be ſubject to a Forfeiture. Co. L. 202. 6. 

So, if a Grantee of a Ward by the King grants to the Ward himſelf for 


upon 


Condition, that if he dies within Age or before the 12001. paid, the 
Game ſhall be void; if he dies within Age, the Wardſhip and Marriage 


Entry for a Condition broken defeats the Eſtate, to which the Condition 


dies, and then the Feoffor enters for the Condition broken, the th of 
the F coffee ſhall not be endowed. 1 Rol. 474. l. 10. | 


: P) What ail * a Diſpenſation, 


tice of it, the Feoffor accepts the Rent due at a ſubſequent Day; it 


Continuance. U. L211. Fer 1 7. Ov. 2.55%, OE. 
So, if a Condition upon a Leaſe for Years be, for Non-payment of 2 
to re-enter ; the Acceptance of Rent at a ſubſequent Day, is a Diſpenſation, 
Cro. El. 553, 572. 
So, if he diſtrains, or brings a an Affiſe for Rent due at the ſame Day, ot 
a ſubſequent Day. 2 L. 211.6. 1 Rol. 475. l. 25. | 
Or, for Rent incurred at a Day precedent ; for he affirms the Eſtate to 
have Continuance. 1 Rol. 475. l. 30. 
So, if a Condition be that he ſhall not affign ; Acceptance of Rent fm 
the Aſſignee will be a Diſpenſation. R. 2 Cro. 398. 
If it be alledged, that he knew it, it is ſufficient ; for if he had not Notice, 
it ſhall come of the other Part. R. 2 Cro. 3 
But if a Condition be 70 do @ collateral 7 Aung; J Acceptance of Rent be- 
ou Notice of Forfeiture, is not a Dirnen. R. 3 Co. 65, Cro. E. 
52 
So, if a Condition be to pay Maney j; Acceptance of Rent due before, 1 
not a Diſpenſation. 
So, if heafterwards accepts the Rent, by the Non-payment of which the 
Condition. was broken, and gives an Acquittance for it. Co. L. 211. 6. 
So, if by a Condition broken the Eſtate abſolutely ceaſes ; Acceptance 
of Rent, A at the ſame, or a ſubſequent Day, does not affirm it: As, 
a Leaſe for Years be upon Condition for Non-payment to be void. R. 1 Nu. 


47 

"NEL a Leaſe be by the King, and he afterwards accepts the Rent in 
the Excbeguer upon Record. R. 1 Rol. 475. 1. 40. Cro. El, 221. 2 Lin 
134. 1 | And, 303. Am. Mo. 294. 2 . 53. 


90, 


0 . 


So, if a Condition be, that he do not Mur without * REY and after No- 


| tice of ſuch: Aſſignment, the Leſſor accepts the Rent from the Aſſignee. R. 
1 Rol. 476. J. 5. Cro. Car. 512 


If a Licence be to alien; the Death of him who gare it, before Alie- | 


nation, is Not a Countermand. Co. L. 52. 5. 


<Q) cuba Act deſtroys a Condition, - 


IF * a Leaſe upon Condition, the Leſſor grants the Reverſion of Part 
of the Land, this deſtroys the Condition. Yide Ante, (O. 1 
So, if the Leſſor releaſes the Condition. 


So, if a Feoffee' upon Condition makes a Leaſe for Life, Remainder to 
B. and the Feoffor releaſes the Condition to the Leſſee only; the whole 
Condition is gone. Co. L. 297. 6. 

So, if a Condition be to do ſuch an Act, and the Leſſor diſcharges him 
b of Part ; the whole Condition is deſtroyed : As, if a Condition be 0 plow 

bis Land, or, build bs Houſe, and he diſcharges him of Part. 1 Rot. 471. 
ban, 52. 

6 85 ry 2 Condition be 20 go with B. and C. and he diſcharges bim as to B. 
1 BY 471. J. go. 

If a Condition be, that 0 do not demiſe any Part without Lerner if he 
licenſes as to any Part, he may demiſe all the Reſidue, without Licence. 

1 Re. 471. I. 42. 2 C. 102. R. 4 Co. 120. Cro. El, 816. 

Ot, that be and his Ant do not demiſe; if he aſſigns by Licence, "my 


| Afignee may afterwards _— without Licence. R. 1 Rol. 471. jd 35. 
40. 120. . Co. El. 8 16. 


Or, that none of the Leſſees dei avithout Firat, and he wh Licence 
to one; the other Leſſees may demiſe, without Licence. . 472. 1.7. 
| '4 ©, 120. N 


80, if a Leſſor elves Lene! ; the Leſſee may uſe it ſer a Grant of 


the Reverfion: R. 2 Cro. 102. 
Or, the Death of the Leſſor. Co. L. 52 . 


So, if a Condition be, that he ſhall affign . mh to his Wife or Brother; if 
he alligns to the Brother, He may afterwards a 


22 Per 2 J. 3 Cont. Dy. 152. But the Opinion n of the 2 Juages allowed. 
4 (9, 120. 6. 


If a Leaſe be upon Condition to Huſband abd Wife, that if if it comes to an 
other Hand than their own, and their Iſſues, tbe Leſſor ſhall re-enter ; if i 


Huſband dies, and the Wife takes another Huſband, the Leſſor ſhall re- 


enter. Dub, Mo. 2 1. 


If a Man leaſes for Vears upon Condition, and afterwards leaſes by Inden- 
ture for the ſame Term to another, to commence immediately ; this = 


not deſtroy the Condition, for the 2d Leaſe is good -e by Eltoppel. 
1 Rol. 1 ke +; 50. 2285 


0 Condition in Law; ; ; What ts. 


A Condition in Law is that, which the Law implies without any expreſs 
Words of the Party. Co. L. 232. 6. 

As, to the Eſtate of Tenant by the Curteſy, in Dower, after Poſſibility, 
1 Life, for Years, by Statute Merchant, Staple, Elegit, Guardian, &c. 


: nition 18 ad by the Law, that they do not alien in Fee, c. Co. 
233 


Vor. II. 


to another. R. 2 Cro. 


1 To 
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To my Eſtate, that it.be not aliened in Au {mein Co. L. 253. b. 
So, to the Eftate of Tenant by the Curteſy, in Dower, for Like, Years, 


( 

__— | Oc. 2 Condition is annexed, that they do not commit Waſt. Co, * Mo 
1 8 | "ns to x Grant of an Office of a Parker, Steward, Bedel, Bailiff of a No 
"oi Manor, and other Offices, a Condition is annexed by Law, that he do that I, 5 
which to his Office ap rtains. Lit. S. 378, 379. / 

So, by the Sr. 5 Ed. 6. 16. to Offices which concern the Adminiftration, J 

or Execution of Juſtice, a Condition is annexed, that he do not purchaſe, E 

or ſell his Office. Co. L. 234. 4. Vide Officer, (K. 1.) As, 

So, to all Franchiſes a Condition is annexed by Law, that they be not onl) 

miſuſed. Mir. ch. 5. S. 4. 2 Inft. 223 D. Nuo War. It, 12. 8 

Who are bound is a Condition in [2:8 Vide Aue, * 100 | par 

| re 

9 

| © | that wall be a Breach of a condition in Lab. = 
0 "i 
6 .) Derelidion of a an Office. of C 
A 

HEN an Alienation by Tenant: by the Curteſy, in Dower, for Life, Off 

Vears, &c. ſhall be a Forfeiture, Vide Forfeiture, (A. 1, &,) 157 

Wben an Alienation in Mortmain, Vide Capacity, (B. z, &c. ) & 

When Waſt ſhall be a Forfeiture, Yide Waft, (F. 1, 2.) may 

In all Cafes where an Officer relinquiſhes his Office, and _ Atten- 5 

N e Office. Co. L. 233. 6. R. 9 Co, 50. b Vid Off. * 

cer 3. 0 2. : | 80 

So, if an Officer has a Sentence againſt him in the ee for Bri- fits 

bery, and that he be inca 4 of any judicial Office; his Office is not loſt his 0 

by the Sentence, for if he be pardoned, he may afterwards execute it & 

But, if after Sentence, and before the ee he refuſes Attendance ; it is | Lord 

2 Forfeiture, . R. Cv. Car. s. Wo 

Ante, 


(S. 2.) Abuſing his Authority. 


"= Officer, So, in all Caſes where an Officer acts contrary to the Duty of his Office; 

1 ſhall be a Forfeiture : As, if a Parker kills Deer, &c. without Warrant. 
. T. 233. „ N. 14 29. 
Or, deſtoys the Vert; as "if cutting down, or ſelling of Trees, Wood 

| Underwood, Gc. Co. L. 233. 6. 1 And. 29. R. Mp. 70%. 787, 9. 

1 1 pulls down the Lodge, or other Houſes of the Park. Co. L. 233. . 

F\ | | 1 29 

1 . Or, 3 the Park by Agiſtment, that the Deer have not ſuffcin 

Herbage. R. Mo. 787. 
. . So, if a Parker refuſes tg execute the Warrant of his Maſter, or to permit 
| it to be executed. Per 2 J. 1 Cont. Mo. g. 
If by 'Stat. an Auditor be bound to ſhew his Account before E Term 
annually, and does not do it ; it ſhall be a Forfeiture. Dy. 197. 6. 

Bo, if an Officer neglects that which by his Patent he ought to do Sub 
pena Perisfatture ; As, if he does not account, or pay Money due up® 
an Account, at the Time appointed by his Patent. R. Dy. 211. 2. 

If he, who has an Office of the Cuſtody of a Houſe of the King, deni 
him Who has the Inheritance to l thee, it it e ſhall oe Forfeiture . þ 
2 C. 18. Moe. 787. 


; 2 


N. 


Otherwiſe, if his Servants do it of their own Head. R. 2 Cro. 1 *, 


«554 all Publick Offices, which concern the Adminiſtration of J uſtice, 


ar e of itſelf, is a Forfeiture, Co. L. 233. a. Vide Ons (C. 


1 Abſence in a a Philizer for 2 Years. Dy. 114. 6. 

In a Town Clerk. 1 Sid. 14. Vide Franchiſes, (F. 27.) ; 
But Abſence involuntary, or for a reaſonable Cauſe, is not a Forfeiture ; 
As, if 3 $74 of. Arms makes a —_ by the King 8 Licence by Parol 

nl 99. 

; & in Private Offices, Non-ufer, if i it be accompan ied with any Damage 
tothe Lord or Maſter, is a Forfeiture: As, if a Parker be abſent for 8 or 
three Days, and in his Abſence Deer, Gc. are killed. Co. L. 233. 


cellor. R. 9 Co. 99. Dy. 198. a. 

So Non-attendance in his Month of waiting is a Forfeiture of che Office 
of Clerk of the Signet. D. 1 Sid. 81. 

And, if the Office was granted i in Reverſion, Non-attendance when the 
Office is void, without Notice of the Death of the former Officer. D. 
1 Sid. 81. 


Fo a private Officer, * has only a certain Fee to be paid by his Maſter, 
may be diſcharged ad Libitum. Cp. L. 233. 4 

But, generally, Nen-uſer of a Private Office, without a 1 pecial Damage, 
z not a Forfeiture. Co. L. 233. 4 : 


80 a private Officer cannot be diſcharged ad Libitum, where he has Pro- 
fits belonging. to his Office, beſides his Fee; for a Grantor cannot defeat 
his own Grant: As, a Steward of a Manor, Ge. Co. L, 233. b. 

so he cannot be diſcharged ad Libitum, where his Fee is not paid by the 
Lord, but to be allowed out of the Profits of his Office. Co. L. 233. 6. 


| What Charges, Sc. ſhall be avoided by an * for a ä Vide 
Ante, Ns 6.) | 


1 - 


6) Gnas; ; what ail be. 


o, if an Eftate be granted under a Limitation, there is a Condition in 
Law, that if the Contingency upon which the Eſtate is limited happens, 
Fo Eſtate determines. 

As, if an Eſtate, be granted to a Woman 4 Viduitate. Co. L. 234. 6. 
Jon. 58. 

* dum caſia & ſola vixerit. Co. L. 234. b. 


80, dummodo, quamdiu, donec, quouſque, Sc. are Words of Limitation. 
0. L. 235. 4. 10 Co. 42. 4. 


mitation; tho' it would not be a Condition by the Common Law. Pol. 78. 
If a Man, by his Will, deviſes Land to his Heir, upon Condition, that 
he pays, or does ſuch an Act, &c. and for Non- payment, &c. deviſes it 


=D 


Condition ; for otherwiſe, the Heir, who ought to enter for the Condition 
ken, will take Advantage of his own Default. K. 1 Rol. 4171. J. 30, 45. 
R. Ray. 237. R. 2 Mod. 7. 


oj 
R. 


over in Fee; the Words of Condition ſhall be taken as a Lienitation'1 j 


for otherwiſe, by Entry for the 2 broken the Remainder will be 
deſtroyed. 


I 


So a voluntary Negle& to attend, without a reaſonable Excuſe of the : 
Abſence, is a Forfeiture of the Office of $5 ag at Arms to the Lord Chan- 


So, where an Eſtate is limited by Way of Uſe, it ſhall be a 1 Li- 
over; this ſhall be taken as a Limitation, tho' there are expreſs Words of 


80, if 5 Eſtate be deviſed for Lite, or Years, upon Condition, Remain- 


359 


89 


360 CONDITION. 


oyed.. Cunt. 10 Cu. 40. 6. Per Periam, acc. 1 Leo. 283. R. 2 
38. Ow. . Cro. El. 919, 833. R. 2 vie 592. K. 1 Vow. 
$11 Mad. S 
80 a-Deviſe of a Houſe 00 4. prouided that if he dues not inhabit there, it 
ſhall be to the Lord, will be a Limitation. Dal. 117. 
So expreſs Words of Condition ſhall be taken for a Limitatio on, if the 
Nature of the Cafe requires it. Eq. Abr. 105. 
+ Yet, if a Remainder is not limited upon che Non-performance of the 
Thing to be done by che Condition, it ſhall be taken as a Condition, and not 
* nn Semb. 1 Rol. 411. J. Is. 412. . 7. 
$0, if an Eſtate be to A. paying, Gc. and if be do not pq, to B. and if le 
< not: perform, to the Mayor, Sc. The 2d Limitation will be void; for it 
will be a Poſſibility after a Poſſibility. - Semb. Cro. Car. 577. 
Bo, if a Freehold, or Inheritance be deviſed with Retnviader over, upon 
Condition, that if be do not go to Rome, Ce. bis Eftate ſhall ceaſe, and ſtal 
go to him in Remainder ; it cannot be taken as a 1 9. on 2 Freak 
cannot ceaſe. Jer. 58. | 


Leo. 


o * 


A * 
% 


* «4c i 


ik . e (2 ! 2. 6 5. 


vid more of Condition, in Chancery, (2 Q. 351 WY D. 1, &c.)= 
Blau, We 6, &c. ** . 2 N, ( 5 | 


co N D U. c T. 
Vide Adin raly x „K. 8. J—Pronegati G. 3 


* 3 * 
* *. 
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CONFIRMATION. 
(A) Confirmation in Fact; By what Wozds it 
|  thall be. 


ONFIRMATION i is when a Man confirms a defeaſible Eſtate, or 


enlarges a particular Eſtate. Co. L. 295. 6. 
And it is expreſſed, or implied. Co. L. 295. 6. 


By a Confirmation expreſs, or in Fact, a voidable Eſtate ſhall be confirmed, 


ſo that it cannot be avoided; as, if a Diſſeiſee confirms the Eſtate of the 
Diſſeiſor. Vide Lit. S. 519. 


Dedi, or, Conceſſi, that amounts to a Confirmation. Lit. S. 531. 
So, demifi. Co. L. ol. 6. 


Confirmation. Co. L. 301. 6. 


And a Confirmation ſhall be good by ſealing the Deed, without Livery, 
or other Circumſtance. Semb. Sav. 49. 


So, if Patron and Ordinary give Licence to a Parſon to make a Grant; 
that amounts to a Confirmation. Co. L. zoo. 6. 


80, if Parſon and Ordinary demiſe for Years to the Patron, who grants it 


L. 302.4. 2 Rol. 9. 
So, if a Diſſeiſor grants a Rent out of the Land to the Diſſeiſee, W aſ- 


of the Rent by the Diſſeiſee. Co. L. 302. a 


to the Diſſeiſee, who grants over this Remainder, to which the Tenant for | 
Life attorns; that amounts to a Confirmation by the Diſſeiſee of the Re- 
mainder, and alſo of the particular Eſtate. Co. L. 302. a. 

So, if the Diſſeiſee joins in a Feoffment, &c. with the Heir of the Diſ- 
eiſor; that amounts to a Confirmation by the Diſſeiſee. Lit. S. 534. 

80, if a Donee in Tail grants a Rent in Fee to him in Remainder, who 

| efigns it over; that amounts to a Confirmation of the Rent, if the Donee 
dies without Ifke. Semb. 1 Rol. 482, J. 4 

So, if a Donee makes a Leaſe not —_ by Star. 32 H. 8. and dies, 
and the Iſſue accepts the Rent; that amounts to a Confirmation. V. ide 
Hates, (B. 24, 32.) 

So, in every Caſe, where a Leaſe 18 only as; as, by an Abbot, 
Bihop, Sc. 3 Co. 65. a. 
But a Surrender does not amount to a Confirmation. G. L. 301. 5. 
So, if a Man bargains and ſells the Reverſion to Leſſee for Vears; that 
0s not amount to a Confirmation to enlarge his Eſtate, if the Bargain and 
dale be not inrolled. Dal. 1 5 
So, if there be Leſſee for Years, Remainder to A. for Life, the Reverſion 
to B. in Fee; a Charter of Feoffment and Livery, by B. to the Leſſee, be- 
ing void as a Feoffment, does not amount to a Confirmation to enlarge the 
Eſtate of the Leſſee. R. 1 Rol. 482. J. 40. 

o, if a Leaſe be abſolutely void, Acceptance of Rent afterwards does not 
amount to a Confirmation : As, if a Leaſe be, upon Condition for Non-pay- 
* to be void. Vide Condition, * 2 


0 TL. II. 4 2 So, 


And there needs not the Word, N hr mn ; "ie if a Man uſes * Word, 


So, if a Man ſays, Yolo quod A. zabeat ſuch Land; that amounts to a 


; over to B. This Aſſignment amounts to a Grant and Confirmation alſo. Co. 


ſons it, and afterwards re-enters; that amounts to a Grant and Confirmation 5 


do, if a Diſſeiſor grants the Land to B. for Life, or in Tail, Remainder 
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| 68 1. Ezfunt, (C. 6.) 


” I. a Diſſeiſee confirms the Eſtate of the Diſſeiſor, it is good for ever. Lit 


Ge. for he confirms his Eſtate, which was a Fee- ſimple. Tit. 5. 519, 
520. 


Elin of the Done only for Life, He. this enures to confirm the whole 
Eſtate-Tail. Co. L. 296. 6. 


CON FINMNE OW 
So, if a Parſon, Vicar, or Prebendary leaſes for Years, and dies, an q 


the Succeſlor accepts ＋ Rent; it is not a Confirmation, for the Leaſe was 


void by his Death. > He . Vide Poft, (D. 1.) 
which needs Confirmation by the Dean " 


Chapter, and Flies befofe Confirmation, and the Rent be accepted by the 
Succeflor ; the rr ſhall not be affirmed. 2 Rol. 1 6 I. 


What AQ by a Wenn, o or one at full Age ſhall be a Confirmation of 
an Eſtate made during Coverture, or Nonage, N ide Baron and Feme, 


 ®) How a Confirmation ſhall enure. 
(B. I J When confirming the Eſtate enures to the whole Eftate, 


519. 
Tho' the Confirmation was only for Life, or for Vears, or for a Day, 
So, | if a Diſſeiſor makes a Gift in Tall _ the Diſſciſce conflems the 


-.So; if an Eſtate of Freehold be a | in Ng or for a T0; the 
whole Eſtate is confirmed, for it is entire. Co. L. 297. a. 

So, if an Eſtate be for Years, and he confirms the Demiſe, or Leaſe or 
Eſtate of the Leſſee, for Part of the Term; the Addition of Part of the Tn 
is void, for the Demiſe, or Eſtate was confirmed before. Co. L. 297. 4 

So, if a Dean and Chapter, &c. confirm a Leaſe only for Part of the 
Term. R. 1 And. 47. 

* So, if a Diſſeiſor makes a Joint-Eſtate to A. 20 B. and the Diſſeiſee con- 
firms the Eſtate of B. this enures to A. for the Eſtate is en which was 
Joint. Lit. S. 522. Co. L. 297. 6. | 

So, if the Eſtate of one Joint-tenant be confirmed, that enures to his Com- 
panion. Tit. S. 522. 

Or, if one Joint-tenant con firms the Eſtate of the other, it remains joint. 
Lit. &. Y- + 
If a Difſeifor makes a Leaſe to A. and B. and to the Heirs of B. and the 
Diſſeiſee confirms the Eſtate of B. for Life; this enures to A. and alſo to 
the Fee of B. for he had the whole Eſtate of the F ce-fimple i in him. O, 
L. 297. 6. 

88 1 a Diſſeiſor Wales a Leaſe for Life, Ge. Remainder to B. in Fee, 
and the Diſſeiſee confirms the Remainder; this enures to the Benefit of the 
particular Eſtate; for, if this ſhould be defeated, the Remainder would be 
alſo defeated. Lit. S. „ | 

So, if he makes. a Leaſe for Life, reſerving the "Deng wag to himſelf; 
a Confirmation of the Reverſion enures to the Leſſee for Life, for, by Ent!) 
upon him, the Reverſion would be 12 Co. L. 298. a. | 


(B. 2. 24 When it enures only 1 to Part. 


But ſometimes by apt Words a Confirmation goes only to Part *; an Eſtate: 
As, if a Diſſeiſor, or Leſſee for Life, &c. makes a Leaſe for 100 Years; ! if 
the Diſſeiſee or Leſſor (does not confirm his Eſtate or Leaſe, but) . 
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the Land to the Leſſee for 50 Years, it is goon for ſo many Years. Co. L. | 
25 if a Leaſe be of 40 Acres, he may confirm it for 20 Acres. C0. L. 

2 Qs 
925 if a Diſſeiſor makes a Joint-Eſtate to 2, and the Diſſciſce confirms only 
the Land to one; he has the ſole Eſtate in the Whole. Lit. S. 522 
So, if a Diſſeiſor makes a Leaſe for Life, &c. Remainder to el a 
confirmation of the Eſtate of the Leſſee does not enure to him in Remain- 
der. Lit. S. $21. 
Or, if the Remainder be to the ſame Perſon; As, if a Diſſeiſor gives to 


B. in Tail, Remainder to the Heirs of B. a Confirmation ty the Eſtate- 
Tai by the Diſſeiſee does not enure to the Remainder, L. 297. 4. 


. ) When it hege the Eſtate. 


if a Leſſor confirms the Eſtate of Leſſee for Vears, Lind ks ſaid Land Yide Releaſe, © 
to him for Life; this gives to him an Eſtate for Life. Lit. S. 532. un 
So, if he confirms it, habend' the Land to him and the Heirs of his Body, 

or his Heirs, generally; he has an Eſtate- Tail, or in Fee. Eit. S. 533. Co. 

L. 299. 4. 

80 it a Man ſeiſed of a Rent in Fee, grants it for Life, and afterwards 
confirms the Eſtate of the Grantee, habend the Rent to him and his Hears ; 

the Grantee has a Fee. Lit. S. 549. 

But if a Man confirms the Eſtate of a | Leſſee for Life, &c. babend: bis 

Eſtate to him and his Heirs ; this does not enlarge the Eſtate, for the Eſtate 
for Life cannot go to his Heirs. Co. L. 299. a. 
do, if a Rent be oranted de novo for Life, and the Grantor confirms the 

Eſtate of the Grantee to him and his Heirs ; ; this does not enlarge his Eſtate. 

Lit. S. 548. 

And Were a Confirmation enlarges the Eſtate, there ought to be Privity 
between him who confirms, and him who takes the Confirmation. Co. L. 
296, 4. | 
And therefore, a cba 65 by a Leſſor to a Leſſee 65 Life ard a Stran- 
fer, is void to the Stranger. 1 Rot, 482-4. 27. © 
So a Confirmation to enlarge an Eſtate, by him who has only a Right to 
the Reverſion, is not good. 1 Rol. 482. J. 20. 

But if a Woman, Leſſee for Life, takes Huſband ; the Loli” by Con- 


frmation to the Huſband, may enlarge his Eſtate ; for there i is a ſufficient 
iy. Co. L. 299. 4. 


3 


B. 4.) How a Confirmation, which enlarges an Eſtate, 
25 operates. 


If a Huſband has an Eſtate for Life in Right of his Wife, a Confirmation 
b the Huſband and his Heirs gives him the Fee, after the Death of his | 
Wife. Co. L. 299. 4. 

If the Confirmation be to Huſband and Wife fr their Lives; this gives 

u the Huſband a Remainder, or Intereſt for his Life, after the Death X his 

Wife. Lit. §. 525. 

If it be to Huſband and Wife pur” their Heirs ; may dere a Joint Fee- 

lmple. Co. L. 299. 6. : 

If an Eſtate was granted to Huſband and Wife, Lene one Moicty Wy -- 

ine Huſband, and the other Moiety to the Wife, and a Confirmation be to 

the Huſband and Wite and their Heirs; the Huſband has one Moiety in 


Fee, 


CONFIRMATION. 


Fee, and the Huſband and Wife are Joint-tenants of the Fee in the ks © 
Moiety. Cv. L. 299. 6. wy 

If a Woman, Leſſee for Years, takes Huſband, and a Confirmation * 
to them for their Lives; they are Joint-tenants for Life, for the Term is 
merged in the Freehold. Lit. S. 526. | 

So, uſually the Confirmation enures according to the Quality of the Eſtate: 
And therefore, if there are Tenants in Common for Life, and a Cong; 
mation * to them and their Heirs ; ; they have the Fee 1 in Common, G, 
L. 299. 

If f Leaſe be to A. fr Life, Remainder to B. for Life; a Confirmation 
to them and their Heirs, gives a Moiety to A. for Life, Remainder to B, 
for Life, Remainder to A. in Fee ; and the other Moiety to A. for Life, 
Remainder to B. in Fee. Co. I. 299. 6. 

If a Gift in Tail be to A. and B. a Confirmation to hom and their Hein, 
gives the Fee to them in Common ; for it follows the Inheritance j in them 
before, which they had in Common. Co. L. 299. 6. 


(© when a Confirmation is efecual, 
(C. 1.) Tho' it wants Privity. 


amd which does not enlarge the Eſtate, ſhall be good tho 
there be no Privity : As, if Leſſee for Life demiſes for Years, and the 
Leſſor confirms the Eſtate of the Leſſee for Years, Lit. S. 516, 517, 
Or, a Diſſeiſee confirms a Leaſe by the Diſſeiſor. Lit. S. 518. 
If an Infant leaſes for Years to B. who grants the Land for Part of the 
Years to another, and the Leſſor at his full Age confirms it. Lit. S. 54). 
Otherwiſe, where a Confirmation enlarges the Eſtate. Vide Ante, * 3. 
Or abridges the Services. Vide Pot, (D. 4.) 


(C. 2.) Tho the Eſtate is gone,. out of which the Grant 


confirmed was derived. 


So, if a Diſſeiſor orants a Rent- charge, Sc. and the Diſſeiſee confirms i, 
and afterwards enters upon the Diſſeiſor; the Rent remains, tho' the Eſtate 
out of which it iſſued be gone. Lit. S. 527. Co. L. 300. a. 

So, if the Heir of the Diſſeiſor grants a Rent, and the Diſſeiſee confirms 
it, and afterwards recovers the Land; tho” the Entry of the Diſſeiſee was 
not congeable at the Time of the Confirmation. Co. L. 200. 4 

So, if Feoffee upon Condition grants a Rent, which the Feoffor con- 
firms, and afterwards enters for the Condition broken. Co. L. 3oo. a. 

So, if Leſſee for Life grants a Rent in Fee, and the Leſſor confirms it; 
the Rent remains, tho' the Eſtate for Life be determined. Lit. S. 529. 
1 Rol. 483. J 25, 30. | 
S8o, if Leſſee for Life upon Condition grants it, and afterwards the Con- 
dition is broken. Co. L. 301. a. 

But if the Perſon who confirmed had only a particular Eſtate, his Con- 
firmation determines with his Eſtate ; As, if a Patron, being only Tenant 
for the Life of B. confirms a Leaſe of the Parſon , the Confirma ation is gone 
when B. . 2 Rol. 9. 


Arts . 


(D) When a Confirmation is not good. 
(D. I.) If it be of a void Thing. 


U T a Confirmation of a void Thing avails nothing : As, if B. takes from 
another his Villein in Groſs, who confirms to B. his Eſtate in his Vil- 
lein; it is of no avail, for he had not any Eſtate in him. Lit. S. 541. - 
If a Biſhop in Ireland de facto, where there is another rightful Biſhop 
alive, leaſes for Years, and the Leaſe is confirmed by the Dean and Chapter; 
yet the Leaſe is not good after the Death of the Leſſor. R. 2 Cro. 553, 4. 


80, if a Diſſeiſee, before Michs. confirms the Eſtate of a Leſſee by a Leaſe | 
by the Diſſeiſor, made to commence after Micbs. for the Leſſee then had 


only Intereſſe Termini. Co. L. 296. 6. No 

If a Biſhop collates to a Prebend, and dies, and before Induction the King 
confirms it; it is void, for he had nothing in the Prebend till Induction: 
1 N. 483.415. Vit Pal, ((D.$) © . | 

So a Confirmation of a void Leaſe does not make it good. Dy. 239. 6. 
Vide Baron and Feme, (S. 1.)—Enfant, (C. 7:)—Ante, (A.) | 
Vet, by a Confirmation by Act of Parliament, a Thing void ſhall be made 
effectual: As, a void Patent. 1 Rol. 483. JI. 5, Semb. Cont. where a void 


Cuſtom was confirmed. Hard. 41. where the Parliament confirms only a 
void Act. Pl. Com. 399. N 


Leaſe, Attainder, &c. which would be void without ſuch Confirmation. 
Pl. Com. 399. + 


( (D. 2.) Does not give collateral Qualities. 
do a Confirmation gives nothing but the Right to that, which he to whom 
the Confirmation is made, had before: As, if the Lord confirms the Eſtate 
ol his Tenant, yet his Seigniory remains. Lit. S. 53 5. | 
So, if he who has a Rent, Common, Sc. out of Land, confirms the 
oy of the Terre-tenant ; his Rent, Common, &c. remains: Lit. S. 
So a Confirmation does not give any collateral Qualities : And therefore, 


in ſpecial Tail, Remainder to the Huſband in Fee, and the Conuſee con- 
rms the Eſtate of the Wife; this does not make her Eſtate deſcendible to 
the Iſſues, who are barred by the Fine. R. 9 Co. 142. 


(D. 3.) Nor extinguiſhes a Right, &c. in Suſpence. 
So a Confirmation does not give, nor extinguiſh a Right or Intereſt in the 
Confirmer, which was ſuſpended : As, if the Diſſeiſee and a Stranger diſ- 


rad, this does not extinguiſh his Right, which was ſuſpended. Co. 
08. &= 5 WOE. | | 


Tre-tenant, and the Grantee of the Rent confirms the Eſtate of the 
Tanger, and afterwards the Diſſeiſee re- enters; the Rent is revived, for it 
Was luſpended at the Time of the Confirmation. Co. L. 298. 6. 

Vor. II. | 5 A das * 


' Otherwiſe, if the Parliament confirms the Thing done ; a8, a Grant, 


if an Huſband alone levies a Fine, where Huſband and Wife are ſeiſed 


leiſe the Heir of the Diſſeiſor, and the Diſſeiſee confirms the Eſtate of his | 


So, if he who has a Rent, Ge. out of Land, and a Stranger, diſſeiſe the 
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„%%%; 


So by a Confirmation a Man cannot make a Reſervation to himſelf: As, if 


a Lord confirms the Eſtate of his Tenants, he cannot reſerve new Services, 


Lit. S. 539. | 
If Queen Elizabeth grants a College two Manors rendring Rent, and her 


Succeſſor confirms the Grant rendring the ſame Rent; it ſhall not be a dou- 
ble Rent, for a Rent upon a Confirmation is void, tho' it be in the Caſe of 
the King. R. Hard. 167. 

But by Confirmation a Man may abridge his former Services: As, if the 
Tenant holds by Fealty and 205. Rent; the Lord may confirm his Eſtate, 


to hold only by 12 d. Rent. Lit. 8. 538. 


Or, to hold by PFrankalmogne ; for this is a Diſcharge of the oitier Ser- 
vices, rather than a Reſervation of a new Service. Lit. S. 540. 
et to ſuch a Confirmation as abridges Services Privity is neceſſary, 0. 
L. 305. 

And therefore, if than be Lord, Meſne, and Tenant, the Lord cannot 


abridge the Services of the Tenant. Co. L. 305. 6. 
So, if a Man has a Rent-charge, or Common, in the Land of another, by 


Confirmation to the Terre-tenant, his Rent, or Common ſhall. not be Fi 
miniſhed, or abridged. Co. L. 30 5. a. 


(D. 4.) So a Confirmation i is not good, when made by him 
who has Nothing, 


So a Confirmation by him, who has nothing at the Time, is worth no- 


thing. 1 Rol. 482. 1.5. 
As, if Tenant in Tail and the Iſſue in Tail; join in a Grant of the nent 


Avoidance, and the Tenant in Tail dies; this is not a Confirmation by the 


| Iſſue i in Tail, for he had 1 at the Time. R. 1 Rol. 482. J. 10. 


(D. 5.) ; ) 80 it ſhall not "Rn Relation to the Prejudice of 
| another, 


So a Confirmation ſhall not have Relation to the Prejudice of another: 
As, if a Parſon makes a Leaſe, and afterwards the Patron being Biſhop grants 


the next Avoidance to A. and it is confirmed by the Dean and Chapter, 


and afterwards the Leaſe is by them confirmed; the Preſentee of A. ſhall 
avoid the Leaſe, for the Grant to A. was before the Confirmation of the 


Leaſe. R. Hob. 7. 
So the ſubſequent ea ſhall avoid it; for being avoided by the Pre- 


ſentee of A. it ſhall be void as to all his Succeflors. Hob. * 
Vide Chencery, (2 R.) 


640134 
Vide Juſtices of —— (B. 48.) 


0 0 NS CIE N 0 E. 
"m1 ide Chancery. 


CONSIDER 


Vid 


2 


CONSIDERATION. 


To raiſe an Aſſumpſit. 
7 ide Action upon the Caſe upon Aſſumpſit, (B. 1, &c. j 


To raiſe an Uſe by Bargain and Sale. 
Nide Bargain and Sale, (B. 11.) 


A by Covenant to ſtand ſeiſed. 
Vide Covenant, (G. 3, &c.) 


Vide alſo Abe (B. 2, 39 (2 C. 7, 8, &c.—2 T. 10 
D. 4, g 7. 3 (C. 525 &c. )—Uſes, (K. I 0 


CONSIMILI CAS u. 
Vide Dum fuit infra Atatem, (E.) 


CONSISTORY COURT. 
| Vide _— ow 6.) 


CON 8 Pp 1 A © V. 


ile Action upon the C. afe for a Conſpiracy. — Juſtices of . 
(B. 107. —Pleader, 0 K.) 


0 N 4. E. 


Conſtable. _ 
Vide Nalin of Peace, (B. 79.—D. 7.) — Leet, (M. 5, "I 


High Conſtable. 
Fids Offer, (E. 2.) 


8 O NSU L T ATI O N. 
7 ide + Probititin (K. 1, &c.) 


Vide Attorny, (B. 13.)—Chancery, (D. 3, &c). 


CONTIN: 
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CONTINGENCY 


C 
Vide oe (N. 29.) Eſates, * e (K. 6.) Vid 


CONTINUAL CLAIM 
Vide _ (A. , &c.) 


CONTINUA N 0 E. 


Continuance of Eſtate, 
Vide Pleader, (C. 66, &c.) 


Continuance of Parliament, 
Pl ide Parliament, (M.) 


Continuance of Act of parliament. 
Vide Parliament, (R. 2.) 


n and Diſcontinuance of Suit, oz 


Pꝛotets. 
Vide Courts, (P. 11.)—Pleader, (V. 1, &c.— W. 1, &c.) 


Puis darrein Continuance. 
Vide Abatement, (1. 24.) 


0 O N T EE NN U AND 0 
= ide Pleader, ( 3 M. 10.) 


OC 0 N * SA 0 T. 
Vide Abatement, (E. 12.—F. 8 8 ty, (E. 10, 11. — 
Agreement. CR and Sale. Baron and Fent, 


(Q.)—Dert, (A. 8, 9. Enfant, (B. 5. )—deot, (D. I, 
&c.) — Merchant, (E. 1, &c.)— Pleader, (2 W. 11, 43, 
&c. * (D. 3. Har, (B. 2.) 55 


CONTRA FORMAM STATUTI. 


7. ide Pleader, 2 8. 1 o.) | 
2 ono coNTR4 i *-: 
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oOo NT RAA C E M. 


V. ide Action ” on the Caſe, (C. 4 J—P leader, ( 3 M. 8. )—Pro- 
hibition, F 7. 


8 N T R I B UT IO N. 
Vide Chancery, 1 1 


2 0 NVE N * 
| - ide Eccleſi eliza 4 B. 4, 5. * 


CON V ENTI1ICL E. 
Vide 22 of Peace, (B (B. 1 60% 


T7 0 N VE * 8 I 0 N 
Vide Action 1 the <p 35 * (E —G. 5 9 


co N V E Y A N C-E. 


2 Chancery, (2 T. 1, &c. —z NM. 2, &c. m—_ 8. 2. , Fay - "a 


continuance, (C. 3, 4, 5: JI" Garranty, (D.) — * 
0 37 C, . s. 


Vide al (G. 9, 1 — 7 zer f Peace, (C. 5 86) 


CONVOCATION. 


4) How aſſembled. 


HE Convocation ought to be. ſummoned ibs the King's Writ. 
By the St. 25 H. 8. 16. it was enacted, that it ſhall always be fo aſ- 
| {mbled; and declared by the Clergy, that it ought ſo to be. 4 5: 
And it cannot aſſemble without the King's Licence. R. 12 05 
And the Convocation is under the Power and Authority of the King. Per 
J. 21 Ed. 4. 45. 6. 


Vol. II. | 5 B And 


— I Schiſm, Gr. 4 Inft. 322. Vide Hereſy, (B. 1.) 


Vids Canons. 


Clauſe inſerted in the Writ directed to every Archbiſhop, and Biſhop, 
. Pramunientes Priorem & Capitulum (vel Decanum & Capitulum) Arch. 
diaconos, totumq; Clerum Dioceſeos vęſtræ, quod iidem Prior (vel Decay, 
& Archidiacom in proprits per ſonis, dictumque Capitulum per unum, idm. 7. 
que Clerus per duos Procuratores, &c, interfint, Sc. Duag. Sum. 233, 2 35 
Se. Inſt. 4. N 1 , 

* The . of Canterbury and Archbiſhop of York make their Con. 
- vocations, and Grants ſeverally. 21 Ed. 4. 46. 6. 7a 


I by Repreſentation, 4 Inf. 322. 21 Ed. 4. 55. 


| deacons, and Proctors of the Clergy in the Lower. 4 Inf. 322. 


| coming, tarrying, and returning, as the Commonalty called to Parlianen 


tive, (D. 15.) 


have the King's Licence to make and execute them, on Pain of Fine aud 


eanndt be executed before the Royal Aſſent to them. R. 12 Co. 72. 


J UDC ATION 
And therefore, at every Parliament from the 22d Ed. 3. there was thi 
UV, 


"Is ALE ads cos * OI. * , 


* * r = AG . SG me nee Lacs”... » 
RWWA 


(B) Who ought to aſſemble. 
N a Convocation all the Clergy of the Province are preſent, in Perſon a 


The Archbiſhops, and Biſhops meet in the Upper Houſe the Deans, Arc, 


(O) Their Paivileges. 


V the S. 8 H. 6. 1. All the Clergy, called to Convocation by te 
King's Writ, their Servants, and Familiars, ſhall enjoy the Liberty in 


(D) The Jurtsdiction. 
HE Convocation has Juriſdiction in mer? Spiritualibus ; as, Herh, 
To make Faſting-days, Holy-days, &c. 21 Ed. 4. 4 * 


In Cauſes Eccleſiaſtical, if the King be concerned, there ſhall be an lp 
peal to the Upper Houſe of Convocation, 4. Inft. 339, 340. Vide Pran. 


But the Convocation has no Power to bind the Temporalty, but only tit 
Spiritualty. 21 Ed. 4. 45. 


c) How they make Canons, 
BY the Sf. 25 H. 8. 19. The Clergy ſhall not attempt, claim, &c. 0 


enact, or execute any Canons, &c. in their Convocation, unleſs tit) 


Impriſonment. | | | | = 8 
And therefore, tho' they be aſſembled in Convocation by the Kg 

Licence, they cannot afterwards confer to make Canons, Sc. without“ 

ſpecial Licence for ſuch Purpoſe. R. 12 Co. 72. 
So, after Canons are made in Convocation by the King's Licence, the 
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G O N US AN CE. 
7 ide Fine, (E. 9, &c. . (3 K. 14, &c.)—Statute 
Staple. 


- Conuſance of Pleas. 
Vide Courts, (P. 2, &c.) a 


. 
Vide Evidence, (A. 3.) 


COPTWHOLD . 


(A) Copyholder. | 
(A. 1 ) Who i 18. 


b A Copyholder is one, who within a Manor, in which there is a Cuſtom 
| Time whereof, &c. for ſuch Tenure, holds Lands or Tenements to 

him and his Heirs, in Tail, or for Life, Ge. at the Will of the Lord, ac- 

cording to the Cuſtom of the Manor. Co. L. $3. Lit. S. 7% 

= And he is called a Copybolder, becauſe he holds his Land by Copy of Court 

W Roll of the ſame Manor. Co. L. 58. a. 

= Of antient Times they were called Tenants in Villenage, or by baſe Te- 

ure, becauſe they held generally by Villein Service, F. N. B. 12. C. 

0. FX 58. a. 62. 2 brow, 77. | 

= But they are called Copybolders, 1 H. 5. II. 

Tenants by the Verge, 14 H. 4. 34. Lit. S. 78. 

Tenants by Roll at the Will of the Lord, 42 Ed. 3. 25. 

Cuſtomary Tenants, by the St. 4 Ed. 1. Extent, Manerii. 

e Tenants, 2 Rol. 236. 


(A. 2.) What Eſtate he has. 


= Tho' a Copyholder has an Eſtate at the Will of the Lord, yet it is accord- 
ng to the Cuſtom of the Manor. 4 Co. 21. 
= And therefore, the Lord cannot ouſt him, if he obſerves the Cuſtoms of 
the Manor. Co. L. 60. b. 62. b. 63. 2 Co. 17. 4. R. 4 Co. 21. b. 24. 
5. 26. Cro. El. 103. 1 Rol. 5 10. J. 25. 88 
And, if he ouſted contrary to the Cuſtom, he ſhall not only ſue by Pe- 
tion to the Lord, but may have Treſpaſs againſt him. Co. L. 60. b. 62, 
6. Per Danby, 7 Ed. 4. 19. Per Brian, 21 Ed. 4. 80. Dal. 62. 
ds the Lord A. do any Act to determine his Intereſt: And therefore, 
if che King being Lord of a Manor grants Land by Copy, and afterwards 
grants 


e 

grants the Fee of the fame Land by Patent ; the Intereſt of the Copyholde: 

is not deſtroyed. R. 2 Co. 17. a, Lane. K. 4 Co, 24.6, Murrel, 
So, if the Lord of a Manor, in which by Cuſtom the Wife of a Copy. 


: holder ſhall have Dower without other Admittance, grants the reehold 
of a Copyhold to A. for the Life of the Copyholder, and afterwards to the 


Copyholder himſelf in Fee; the Eſtate of the Wife is not deſtroyed, becauſe 3 
the Copyholder continued his Copyhold Intereſt for his Life. R. Hob. 197. L. 
1 Rol. 5 10. J. 40. R. 2 Cro. 126. 1 
But a Copyholder has no Eſtate of Freehold; for that remains in the WM 

Lord. Lit. S. 81. 2 Inft. 325. bis 

58. 
(B) Copphold, Mhat. | 5 
(B. 1.) Ought to be Time out of Mind. bis 
AB Copyhold 8 Time whereof, &c. for it cannot begin at thy Sa 
5. Co. L 8 

And ry lh if = Lord grants Lond by Copy, which has not been . 
granted before, it is no Copyhold. R. 1 Leo. 56. ea b 
Tho' it continues in Grant by Copy for 47 Years. R. 3 Leo. 107. as P. 
And if the Lord aſterwards grants it by Copy, for a further Term a A Cor. 
Years ; he may enter as upon a Tenant at Will. R. 3 Leo. 108. 8 
But a Continuance in Grant by Copy for 50 or 60 Vears, fixes a Cuſtons for a 
ry Intereſt, if it be without Interruption. Semb. 3 Leo. 107. @ after 
Yet where a Grant was 10 H. 8. and the Lord entred 23 HH. 8. f 31. 4 
Forfeiture, and afterwards it continued in Grant by Copy till 8 Eliz. That 80 
was an Interruption, and it ſhall be computed in Grant by Copy only fron 4 Co. 
23 H. 8. which being but 47 Years * not fix a bony Intereſt, R. 80 
3 Leo. 107. 19 
. SES by th 
(B. 2. ) Within BY freer | S 
| | pyho 
It ought to be Parcel of a Manor, or r within a Manor. Co. L. 58, b. 4 Un. 
But it is not neeeſſary, that it continue Parcel of the Manor; for if tit F oa 
Lord grants the Inheritance of all the Copyholds within his Manor, where for hi 
by they are ſevered from the Manor, yet the Copyholds remain. R. 40 WM Ye 
26. 3. . El. 103. | AR i 
And the Grantee ſhall hold Cuſtomary Courts, and take Surrenders, ad ted ar 
grant by Copy, tho he cannot hold a Court Baron, R. 4 Co. 26, J. BY ter R 
Semb, Cont. Cro. El. 103. So, 
So, if the Lord demiſes the Frechold of all the Copy holds within bis bl. | Judg! 
nor, for 2000 Years; the Copyholds remain, and the Leſſee ſhall hold Cul So, 
tomary Courts, &c. R. 4 Co. 20. b, Neale.  Cro, El. 395. ture a 
So, if the Lord grants ho Inheritance of one Copyhold, it remains Of, Copy. 
hold, and ſhall pay Rent, Heriots, and other Services to the Feoffee, u o, 
ſhall be ſubject to Forfeiture for Alienation, Waſt, &c. as before. K. 4 Per 2 
24. 6. 25, Murrel. R. 2 Leo. 208. ; . Or, 
Yet the Feoffee cannot hold a Court, take a Surrender, or make an AV 3 

r | 

And the Copyholder has no way to ſell, but by a Decree in Chan 
4 Co. 25. 

Or he may ſurrender to the Uſe of the ſame Feoffer, Per Hens 05 10 


El. 2 52. 
I | | | (B. 3. Alan 


JEE 
(B. 3.) Always demiſable. 


8d a Copyhold ought t to be at all Times demiſed, or demiſable, by Copy. f 4 Pyr 
1 

* 4 is ſufficient if it be demiſable, tho it was not always demiſed. "1 

S L. 58.6. 

1 ho? leaſed at Will only. 4 Co. 31. 

= And therefore, if the Lord holds a Copyhold, which eſcheated to him, in 

bis Hands for many Years, he may afterwards demiſe it by Copy. Co. L. 

58.5. 4 Co. 31. 4. R. Cro. El. 699. 1 Rol. 498. J. 40. 

So, if it comes into his Hands by any other Means. 4. Co. 3 1. 4, French. 

YA And his Heir, or Aſſignee may afterwards regrant it by Copy. 4 Co. 

11. 4. | 

R & So, if a Copyholder takes a Leaſe, or other Eſtate of the Manor, or of 

his Co pyhold, whereby his Copyhold i is deſtroyed, yet the Land may aſter- 

W wards be granted by Copy; for it was always demiſable. Ag. 4 Co. 31. 6. 

v. 70. (Vide 1 Rol. 498. I. 30. Semb. Cont.) 

A 8. if the Lord, after a Copyhold eſcheats, &c. demiſes the 8 ind 

W the eſcheated T enement by expreſs Words, yet it may afterwards be grant- 

ed by Copy; for the Demiſe of the Manor includes the eſcheated Copyhold 


W as Parcel of the Demeſnes, and the naming of it ſignifies nothing. K. Cxo. 
c,. ;21. Yide Jon. 449. (Semb. Cont.) 


= But if the Lord leaſes fach Copyhold for Life, or Yrs. or conveys it 
W for any other Eſtate (except at Will) by Deed, or without Deed, it cannot 
W afterwards be regranted by Copy; for it was not always demiſable. K. 4 Co. 
3. . Vide Poſt, (L.) 

| So, if he makes a Feoffment, and afterwards enters for a Condition broken, 
4 Co. 31. 4. 

So, 2 the Wife of a Lord 15 WE endowed of it. 4 Co. 31. 4. 


Or, it has been i upon a Statute, or nnn. acknowledged 

by the Lord. 4 Cs. 31. | 

& So, if the King, —5 Lord, by Letters Patents grants an eſcheated Co- 
pyhold, Sc. not knowing of it, tho' he was deceived. 1 Rol. 498. J. 30. 

Vn. 449. Cont. 2 Dan. 176. R. Cont. 2 Rol. 197. I. 5. Vide Poſt, (L.) 
| So, if the Lord grants Land to a Copyholder, by Bill under his Hand, 
for his Life. 1 And. 199. 

Yet if by a tortious Act it has been ſometimes not demiſable, when ſuch 
WAG is avoided, it may be regranted by Copy: As, if a Copyholder be ouſ- 
ted and the Lord difleiſed, and there be a Deſcent after the 5 yet af- 

ter Re- continuance it may be granted by Copy: 4 Co. 31. 

= So, if a Copyhold _ been recovered by a falſe Verdi, or an erroneous 

| Judgment. 4 Co. 31. | 
= So, if a Huſband, ic of a Manor in Right of his Wife 8 by Inden- 
ture an eſcheated Copyhold, &c. the Wife after his Death may regrant it by 

| Copy. Per 2 J. Cro. El. 459. 2 Rol. 271. J. 25. 

So, if Tenant for Life leaſes by Indenture, the Reverſion may be regranted. 
Per 2 J. Cro. El. 459. 2 Rol. 271. J. 20. 

Or, if Tenant in Tail leaſes. 2 Rol. 271. I. 24. 
| Or, Leſſee for Years of a Copyhold. 2 Rol. 271. J. 15. 


Vor. II. 50 . C. 1.) What 
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©. 10 cahat Tenements are grantableby Copy, 


Manor may, be granted by copy. G.. N. 1 Co. 17. 3 
. Nevil. 2 Cro. 327, 260, Nel. 191. 

So, all Lands and Tenements within the Manor. Co. L. 58. b. 
80, the Herbage and Yeflura Terre. Co. L. 58. 6. R. 4 Co. 30. b, Hy, 
Tonſura Terra. Per Gawdy, 1 Rol. 498. J. 15. 
So, Tithes; for they may be Parcel of a Manor, as well as a Rent-charg 

Dub. Gro. El. 814. R. Cro. El. 413. Per Rol. 1 Fol. 498. J Ib. 
Mo. 355. 
S8o, Underwood without the Soil, R. 4 Co. 30, He. Co. L. 58.1, 
. Cro. El. „ 1 
And the Lord cannot take Underwood there in Common. K. Gro, E, 
413. Mo. 355. 
So, a Mill. K. 4 Leo. 241. 
So, every Thing that concerns Lands and Tenements: : As, a Fair appen- 
dant to a Manor. Co. L. 58. 6. Mo. 355. 
And a Market. Co. El. 413. Mo. 3 5 5. 
And a Fiſhery. Mo. 355. 
And Common. D. Cre. El. 814. 
But where a Manor is granted by Copy, it cannot have Freeholders, 14 
Court Baron, but a Cuſtomary Court for the Admilizon of Copyholders, . 
2 Cro. 260. Adm. 2 Cro. 32 
Nor ſhall have Forfeiture of the Tenements. 2 Co. 260. 
Nor hold Plea in Writ of Right. 2 Cro. 260, 


. 2.) How granted. 


If the Lond grants a Copyhold upon a Surrender, he ought to grant it ac- 
cording to the Intent of the Surrender. 

And he cannot increaſe the Rent, or Services, or add a Condition. 2 Nu. 
230. 
But where a Copyhold comes to the Lord by Eſcheat, F orfeiture ot, 
he may grant it ds novo by Copy, rendring a greater Rent. 2 Rol. 236. 


(C. 3.) What Lord may grant. 


(C. 3) Every one, having a lawful Inveſt | in a Manor, may make volunta 
23 ?'? Grants of Copyholds eſcheated, or come to his Hands, as well as Adrmittit 
ces, rendring the ancient Rents, and Services, which bind him who has 
Inheritance. 4 Co. 23. b. Co. L. 58. 0. Mo. 112. 
As, Tenant in Fee, or Tail. 4 Co. 23. 6. 
Tenant for Life. R. 4 Co. 23. 6. 
Tenant by Curteſy. 4 Co. 23. 6. | 
Tenant in Dower. 4 Co. 23. 6. T 
Tenant by Statute Merchant, Staple, or Elegit. 4 Co. 23. ö. Co. L. did 
Tenant for Years. 4 Co. 23. 6. Co. L. 58. b. R. Mod. Ca. 63. 05 
Guardian in Chivalry, or Socage. 4 Co. 23. b. Co. L. 58. b. K. 
115. 2 Cro. 55, 98. 1 Kol. 499. 1.23. Godb. 143. 
Tenant at Will of a Manor; for the Copyholder is in by the i 
without Regard to the Perſon, or Etats of the Lord. 4 Co. 2 3. b. 0 
58. 6. Agr. 6 Co. 60. 5. | 


3 | Feoff 


r rn 


| Feoffec upon Condition may make voluntary Grants, which ſtand after the 5 
Condition broken. R. 4 Co. 24. 4. 

o Grants by a Biſhop bind his Succeſſor, and the King when the Tempo= 
ralties are in his Hands. 4. Co. 21, 23. 6. 

80 Grants by a Prebendary, Parſon, Sc. bind for ever. 4 Co. 23. b. 

- $o, if the Lord takes a Wife, who is intitled to Dower by the Marriage, 
* afterwards makes a voluntary Grant; this binds the Wife after the Death 
of her Huſband. R. 4 Co. 24. 4. R. 8 Co. 63.6. Cont. Mo. 94. R. Acc. 
. | 

So, if an Infant makes ner Grants, they bind for ever. 4 Co: 23. b. 

Or an Ideot, or Non Compos. 4. Co. 23. 6. | 

So, a Lunatic by his Steward. 2 Dan. 178: 

80 when a Reverſion is demiſable by Copy, Tenant in Dower may grant 
tit by Copy, as well as the Poſſeſſion ; and the Grant binds the Heir. R. 

E, Rel. 499. J. 20. Cro, El. 662. 


So, every other particular Tenant of a Manor. R. Mo. 147. Cro. El: 
W 662. Godb. 14%, 

And the Grant is good, tho' the Reverſion does not fall in Poſſeſſion during 
che Eſtate of the Lord who made the Grant. Cont. Per all the Judges except 


= 2. Mo. 95. Acc. per 2 F. Cro. El. 662. R. 2 Rol. 41. I. 12. 2 Cro. 
99. K. 1 Rol. 499. J. 20. 
| And if a Copyholder by Cuſtom has Eſtovers, Common, &c. appurtenant 
W to his Copyhold, and Leſſee for Years, &c. excepting Wood, Waſt, Cc. 
| whereby they are ſevered from the Manor, makes a voluntary Grant, the 
Grantee ſhall have Common, Eſtovers, &c. as before; for he is not in by 
| the Lord, but paramount. R. 8 Co. 63. Mo. 812. 


But Tenant at Will of a Manor cannot grant a Copyholder Licence to alien 
for Years. R. 8 Jac. 1 Rol. 511. J. 10. 


And if Tenant for Life of a Manor grants a Licence to alien for Years, it 
| determines at his Death. R. 1 Rol. 5 11. J. 1 


| So, if an Huſband is ſeiſed in Right of his Wite, the Wife ought to Join 
in the Grant. 2 Crv. 99. 
| So, if a Copyhold comes to the Lord by Forfeiture, Eſcheat, Ge. And he 


binds himſelf in a Statute, and afterwards regrants the Copyhold, it ſhall be y 
liable to the Stat. R. Me. 94. 1 Leo. 4. 


So, if the Lord grants a Rent-charge, and afterwards regrants a Copyhold, 
i ſhall be liable to the Rent. R. 2 Leo. 152. 3 Leo. 59. 

So, if the Lord grants a Rent-charge, and afterwards a Copyhold eſcheats, 
c. and the Lord regrants it, it ſhall be te to the Rent. R. Dy. 270. 2. 
R. Cont. 2 Brow. 208, 

But if a Copyholder ſurrenders to the Lind: to the Uſe of A. and the Lord 


| admits him; A. ſhall not be liable to the Statute or Charge of the Lord, 
R, 1 Leo. 4. Dy. 270. 5. 
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So Tenaht of a Manor by Wrong, or defeaſible Title, may make an (Cc. 4 
Admittance upon a Surrender, which will bind him who has the Right; By Wiorg Z 


br this is a lawful Act, to which an 18 N wh in Equity; As, a Diſſeiſor, * 
Abator, or Intruder. 4 Co. 24. 4 L. 58. b. 


F coffee of a Diſſeiſor. 4 Co. 24. 4 


| Tenant by Sufferance. R. 4 Co. 24. 2 Leo. 46, 7, | 
0s þ 
Deviſee, tho' afterwards the Deviſor be found Non Compos. Per Popbam, 5 

do, Ou. 28. R. 2 Leo. 46, 7. 

1 L Tho' a Surrender be to the Diſſeiſor ut Dominus faciat PS Wo gr aum, 


ereupon he grants it to A. in Tail according to the Intent of the Surrender. 
iy I Rol. 503. © 25, | 


But 


(C. 7.) 


In Fee. 


renderer can give: And therefore, if Tenant for Life, or in Tail ſurrender 


- accordingly, this does not bind the Diſſeiſee. 1 Rol. 503. J. 27. 


2 Jon. 153. 1 Vent. 359. 2 Mod. 287. 


. dowed of the 3d Part of the Manor, and this Copyhold i is ed for her 
3d, ſhe ſhall avoid the Grant. R. Dy. TS EE. | 


forks if 2 are joint Stewards of a Manor by Patent, and one of them hold 


Wife, and Son. R. 2 Rol. 68. J. 10. 


Serre 0 L . 


But a Lord by defeaſible Title cannot make voluntary Grants to bind him 
who has the Right. Co. L. 58. 6. 4 Co. AF b. Ow. 28. R. 4 Co. 24. 
Rous. Mo. 48 

So he cannot admit to a greater Eſtate upon a Surrender than the Sy. 


to a Diſſeiſor to the Uſe of A. for Life, or in Tail, and the Diſſeiſor admit 


So he cannot accept a Surrender to the Uſe of himſelf, but ſuch Surrenge 
will be void; as, an Executor de ſon tort cannot retain for his own Debt. R, 


And if a Lord, who has a defeaſible Title, makes a voluntary Grant, En. 
try or Recovery of the Manor by the Diſſeiſee avoids it. * R. Poph. 71, 
So, if a Deviſee for Payment of Debts makes a Grant, and the Wife is en 


46 5. What Steward may grant. 
A Grant by any Steward, who has Colour of Title, is good; and there. 


Court and makes Grants, it is ſufficient. R. Mo. 112. 

So, if the Clerk of a Steward holds a Court, and makes Grants ; for th 
Tenants cannot examine his Authority, neither need he give them an Ac. 
count of it, R. Mo. 112. 

So, if there be a Steward ad exequend fer ſe aut Deput”, and he mals 
Deputy pro hac vice. R. Cro. El. 48. 

So, if a Deputy of a Steward deputes another, who holds Courts and make 
Grants; tho' he has no Title, for a Deputy cannot make a Deputy. N. i 
B. R. 12 V. 3. inter Parker and Keck. R. 1 Leo. 288. Vide Sal 95 
(Comyns s Rep. 84.) 

So, if a Deputy, to take a 3 to A. in Fee, takes Surrender, 
which is not purſuant to his Authority ; yet it is ſufficient. R. 1 Leo, 209. 

So, if a Deputation be to take a Surrender to A. in Fee, and he taks: 
conditional Surrender; it is ſufficient. R. 1 Leo. 289. Adm.” Cro. El. Al. 

But a Grant by a Steward, contrary to the Command of the Lord, is wad. 
Per Poph. Cro. El. 699, 

Or, by leſs Services. Co. El. 699. 

Yet a Grant by the King's Steward of a Copyhold eſcheated, without 
Warrant, is good, tho' not agreeable to his Duty. R. 4 Co. 30. 4. 


(C. 6.) By what Words. 


A Grant to A. babendum to him and his Wife, i is void to the Wife, lie 
being named only after the Habendum. R. 1 Rel. 67. J. 45. Vide Bop 
(F. 6.) 

$06 Grat-to f © 7 FU to bim, his Wife, and Son, is void to the 


"gy a Grant to A. and his Son, who has ſeveral Gone, is Pert for Uncer 
tainty. K. 2 Cro. 374. | 
Other wiſe, if it be averred that A. * but one Son. R. 2 Gro. 374 


(C. 7.) What Eftate. 


The "RE? may FRE a Copybold to hold to a Mai and his Heirs in Fe 
8 Lit. 8. 75. 8 


C TT HS ED — - -oj9 


80 a Copyhold may be granted to A. and his Heirs, upon Condition, that 
he pay 100/. to B. and if he does not pay, to B. and his Heirs. Per Beamont, 
Co. El. 361. Semb. 1 Rol. 137, 254. 7 
go it may be granted to ſeveral and their Heirs, by which they are Joint- 

ants. 

1 if it be granted to 4 and their Heirs equally to be divided, they are 
Joint-tenants, and not Tenants in Common. Per Helt, but 2 J. cont. in 


B. R. inter Fiſher and Wigg. T. 12 V. 3. Vide Sal. 391. (Comyns's 
Rep. 88.) : 
5 (o. 8.) 


= So, by Cuſtom, co-operating with the S. W. 2. 1. de Donis, a Copyhold 1 Fi 
may be granted in Tail. Lit. S. 73. Co. L. 60.4. . Adm. 1 Sid. 314. f 
ER. 3 Co. 8. Mo. 128. Per 2 J. Poph. 34, 35. R. Poph. 128. Semb. 
IN, 48. R. Cart. 22. D. 2 Brow. 77, 44. R. 1 Rol. 838. J. 20. 

= And if a Cuſtom allows a Grant to a Man and his Heirs, it warrants alfo a 

Ws Grant to him and the Heirs of his Body. R. 4 Co. 23, Gravenor. Co. L. 
52. 6. Poph. 35. Semb. per Holt, M. 2 Ann. Vide 6 Mod. 63, 66. 

= But it is no Evidence of a Cuſtom to make a Grant in Tail, that Land has 
uſed to be granted to a Man and the Heirs of his Body, unleſs there has been 
alſo a Remainder after ſuch Eſtate. Co. L. 60. 6. ES. L 

= Or, the Iſſue has avoided the Alienation of his Anceſtor. Co. L. 60. 6. 

Or, has recovered in Formedon in Diſcender, &c. Co. L. 60. b. 

= And it ſeems, that the Sz. de Donis, without a Cuſtom, does not make an 

W Entail ; for it does not extend to Copyholds. Co. L. 60. 4. R. 3 Co. 8. Vide 
Po, (N.) R. Cro. El. 717. Godb. 369. 


hut if by Cuſtom a Copyhold may be entailed, it may alſo be barred. Co. (C. 9.) 
I. 60. b. Ag. 1 Rol. 49. N 3 
And therefore, a Common Recovery may be in the Lord's Court to bar 3 
ſuch Entail. Dub. 4 Co. 23. a. Cro. El. 372, 391. R. 1 Rol. 506. J. 10. 
Ar. Mo. 753, 358. = jth 
| Tho' there be not any ſpecial Cuſtom to warrant ſuch Recovery. R. 1 Rol. 

506. J. 20. D. Mo. 358. Per Holt obiter in the Caſe of Hunt and Bourn. 

(Vide Sal. 340.) — He 

So, by Cuſtom, it is a good Bar to an Entail; that a Copyholder commits 
We 2 Forfeiture by alienating without Licence, and the Forfeiture is preſented in 
Court, and thereupon the Lord ſeiſes it, and afterwards makes a Grant to 
A. and his Heirs, for whoſe Benefit the Forfeiture was intended. R. 2 Sand. 
422. 1 Sid. 314. Dub. Sti. 450. „„ 
Or, that a Copyholder jurrenders to A. and his Heirs, who ſhall commit 
a Forfeiture, &c. R. 1 Sid. 314. 15 . 
= In ſuch Caſe the Lord cannot admit any other, than the Perſon for whoſe 
| Benefit the Forfeiture was intended. R. 2 Sand. PE Rp 
| And, if the Lord does otherwiſe, a Purchaſer ſhall avoid all meſne Acts 
when he is admitted, as well as upon a Surrender. 2 Sand. 422. 
So a Copyhold in Tail ſhall be barred, by Acceptance of a Feoffment from 
the Lord and afterwards a Fine levied at Common Law. R. Cart. 2 T 
Vide Poft, (N.) 
| Tho' there be a Cuſtom, that it ſhall be barred by Forfeiture, & uon aliter; 
for ſuch Cuſtom (as to the non aliter) is void. R. Cart. 23. | 
But an Entail cannot be barred by Surrender only ; for a Cuſtom to bar =—_ 


Surrender alone, is void. Per Coke, Me. 188. Cont, if the Cuſtom allows it, 33 
| Semb, Poph, 129. 2 Brow. 12 1. . e H af eco; // . CAT 2 


Hor Fg CE 23h FF AA 3 Eo f-4 --”* £--2 ger, 


If a Common Recovery is erroneous, it cannot be reverſed, but by a Peti- 


uon to the Lord, in Nature of a Writ of Error. Adm. Ca. Parl. 67. 
Tok MN. 5D mes 


Ly 


And 


m— C0 PYRO: B: 
And if the Lord refuſe to receive ſuch Petition, he ſhall not be compellej 
to it in Equity, R. in Ch. upon Dem. to a Bill, and afermed in Parliament, 
Ca. Parl. 67. R. 1 Ver. 368. 
Recovery in Value ſhall be only of other Copyhold in the ſame Manor 

Me. 359. 


5 So Cuſtom allows a Grant of Copyhold for Life. Lit. 8. 73. | 
EO when, by Cuſtom, a Grant may be to a Man and his Heirs, the fins 
Cuſtom warrants a Grant of any leſs Eſtate, as for Life, &c. tho there never 
was ſuch a Grant before. R. Co. L. 52. b. 4 Co. 23, Gravenor. f. 

1 Leo. 56. | 
Tho'the Cuſtom ſays, that there ſhall be a Grant in Fee ſolummodb; fy 
that cannot reſtrain what is incident by Law, R. 1 Rol. 5 11. J. zo. 


So, by a Cuſtom allowing a Grant for 3 Lives, it * granted to 3 fr 


the Lives of 2. R. 1 Rol. 511. J. 40. 
Or, for 2 Lives, or one Life. Per Poph. 3 5. 


Or, to one for the Life of himſelf, and 2 others ſuccgſius. R. 1 Sal 16, | 


But a Grant to A. for his Life, Remainder for the Life of his Wife, and 
the firſt Son which he may afterwards have, is warranted only for his om 
Life. R. Mo. 677. | 

So, by a Cuſtom allowing a Grant for Life, it may be granted durant 
Viduttate, R. 4 Co. 30, Down. Cro. El. 323%, 

So, by a Cuſtom which allows a Grant to 3 ſucceſbod Heut nomimantur, 
a Grant may be to A. for 3 Lives. R. Mod. Ca. 67. 1 Sal. 188. 

If a Grant be for the Lives of him and his 2 Brothers, his Son (hall 
have it; = 

And if he dies without Iſſue, his Executor, or Aen. and not the 
other Lives. 1 Yer. 415. 

If a Grant be for 3 Lives fucceſſoo ficut nominantur, by Cuſtom the Wit 
of the Grantee may have Freebench, whereby the Eſtate i is continued during 
the Life of the Wife. 1 Lev. 21. 

If the Lord makes a Leaſe for 40 Years, from the Death, Surrrender, « 
other Determination of the Eſtate, and the 3 Lives all die; the Leaſe does 
not commence till the Death of the Wife : For it ſhall be ſuch a Death a 
determines the Eſtate. Per 2 F. 1 Lev. 21. 

So a Cuſtom allowing a Grant for Life, &c. warrants a Grant for Yea. 
4 Co. 23. Co. L. 52. b. C. ae. g 


(C. 11.) 
In Remainder. 


So, by Cuſtom, a Copyhold may be i in Remainder. Aint 
1 Sand. 151. R. 4 Leo. q. 
And if a Cuſtom allows a Grant in Fee, it warrants a Grant in Tail, ® 
Life, or Years, Remainder to another and his Heirs. Co. L. 52. 6. Poph. 35 

So a Surrender may be to A. in Fee, and if he dies within Age, and u. 
married, to B. in Fee; the Remainder to B. is good. Semb. 2 Rol. 7p. 
J. 40. 

So he in Remainder may be admitted to it 55 himſelf, Lut. 758: 

But a Grant in Remainder may be reſtrained to "ths Aſſent of the Tens 
Dub. 3 Leo. 226. Ret - 


e So a Reverſion of a Copyhold Eſtate may be granted, but not wilde 
rene” a ſpecial Cuſtom. D. Mar. 6. Vide Poſt, (F. 6.) K. 3 Leo. 239. 
So a Man admitted to a Reverſion may ſurrender to another. - 
Or, a Moiety or 2 Parts, Sc. Ray. 18. 1 
So, if a Leaſe be of a Copyhold by Licence rendring Rent, the Copy 
Ger may Lurrender by Name of a Reverſion. Vide Poft, by 6. 5 1 


C OPY H O L D. 1 
| And there needs no Attornment ; for the Admittance is tantamount to ali 21 
Iacolment; and Tupplice it, Per 2 R 1 * . Heb. 177. R 


Ray. 18 


(D x.) Deſcent of a Copyſeoth 


"HO' a Copyholder holds at the Will of the Lord, yet, by Cuſtom; his 
Eſtate is deſcendible to his Heir. R. 4 Co. 21, Brown, 
And the Deſcent ſhall be regulated by the Rules of the Common Law, as 
incident to an Eſtate deſcendible: R. 4 Co. 22. a: 
And therefore, if a Copyholder; having a Son and a Daughter by one Ven- 
. tr, and a Son by another Venter, makes a Leaſe for Years and dies, and 
= afterwards the eldeſt Son dies before Admittance; the Daughter ſhall have 
W it, not the Son. K. 4 Co. 21, Brown. Dy. 291. 6. 
If there be a 88 for Years, Remainder to A. and his Heirs ; A. 
dies during the Years ; his Siſter of the whole Blood ſhall take; for the Poſ- 
ſeſſion of the Termor was his Poſſeffion. R. 1 Vent. 261. 1 Mod; 120. 
= So, if a Copyholder dies, and the Guardian of the Heir be admitted ; his 
34 poſſelſion is ſufficient to cauſe the Siſter of the whole Blood to inherit. Dy: 
W 292. a. 1 Rol. 502. J. 50. Dal. 110. 
= So, if the Heir dies before Admittance, or Guardian aſigned; if the Ho- 
mage find him to be Heir, it is ſufficient to cauſe his Siſter to inherit. R. 
= Mo. 12 
4 Otherwiſe, if, by Cuſtom, the Lord may demiſe to a Stranger during the 
Minority of the Heir; the Poſſeſſion of the Stranger does not cauſe the Siſter 
= to inherit. D. Dal, 110. e 
WW So, if the Heir of a Copyholder dies before Admittance, the Deſcent ſhall 
be to the Heir of the whole Blood. R. Dy. 291. 6. Mo. 125. 
= So, if a Copyholder dies, his Wife privement enſeint with a Son, and his 
| Daughter, as Heir, is admitted, and afterwards the Son is born ; he ſhall 
| _ it, and enter upon the Daughter, 
* $0: if a Copyhold be limited in Remainder, it ought to veſt during, or 
at the End of the particular Eſtate. 1 Rol. 238, 438. 
= And if the Remainder be contingent, it ſhall be in Abeyance till the Con- 
W tingency happens. R. 2 Rol. 417. J. 45. 
= But a Surrender by a Copyholder for Life, before the Contingency, does 
not defeat it. Semb. 2 Rol. 794. l. 45. Vide Pot, (F. 14.) 
But, by ſpecial Cuſtom, a Deſcent may be contrary to the Rules of the 
Common Law. Vide Poſt, (K. 4.) 


[ 


(D. 2.) What an Heir may do belive Admittance. 


*MAnd the Hir upon a Deſcent, may enter and take the Profits, before 7 mm ae | 
. Admittance. R. 4 Co. 22. ö, Brown. 4 Co. 23. b, Clerk. 1 291. 6. eee. 2 * 
and ſhall have Treſpaſs. 4 Cv. 23. 6, Clerk. R. Ney 172. „ - <<" 


And may make Leaſes. N. Mo. 596. 8 . gt 
And the Leſſee may maintain an Ejectment, before the 8 af. 
dis Leſſor. R. 1 Leo. 100. . 2- . gs K. a. 

So he may ſurrender to the Uſe of another, before Admittance but the | ] 
Lord ſhall not loſe his Fine. R. 4 Co. 22. b. Ag IE ELEC eee ere. 

So he may ſurrender a Reverſion deſcended to 3 N. before Admittance, HEE. | 
R. 1 Rol. 499. J. 25. Cro. El. 662: R. 2 Cro. 36. 

So, if the Heir dies before Admittance, his Heir ſhall enter and take the 
cool, and ſhall have Treſpaſs, before his Admiſſion. R. 4 Co: 23: b; 


erk. 4 | 
1 3 ll 


380 CU FT MH WW HI 
If a Surrender be to A. for Life, Remainder to his eldeſt Son in Fee, and 
A. dies; his Heir ſhall enter before Admittance, tho' he claims by Purchaſ. 
Per Hale, 1 Mod. 120. | 
So the Lord may avow for his Rent, before Admittance. Kit. 87. b. 
But he ſhall not be ſworn upon the Homage, before Admittance. Kit 
M 5. . hgh Hef 4 Le RE ee, 


g ee. 2. eee. e e. . 


. 05 What Collateral „ a „ that 
| ave. 


B. T. a « Copyhola ſhall not have the collateral Qualities of other Inbet. 
: tances, which do not concern the Deſcent, without ſpecial Cuſtom 
As, a Huſband ſhall not be Tenant by the Curteſy of a Copyhold, without 
ſpecial Cuſtom. R. 4 Co. 22. a, Brown. R. 4 Co. 22. b, Rivet. R. Cn, 
El. 361. 1 And. 192. 

But, by ſpecial Cuſtom, he ſhall be T enant by the Curteſy. Vide Py 1 
K. 1 ) 
| A Wife ſhall not be endowed. 4 Co. 21, Brown. R. 4 Co. 30. B, Shu 
Mo. 410. Cro, El. 426. 
But, by ſpecial Cuſtom, ſhe ſhall. Vide Poſt, k. 2.) 
So a Deſcent of a Copyhold does not toll Entry. 4 Co. 22, Brown, N. 
4 Co. 23, Gravenor, R. 2 Cro. 36. Poph. 35, 
So, if upon a Deſcent the Lord admits a Stranger, before the Heir, its 
no Diſſeiſin. R. 3 £00. 210. 
So there ſhall be no Occupant of a Copyhold, but! it goes to the Lord. 
Ny 47. Vide Poſt, (F. 14.) 
So a Copyhold ſhall not be Aſſets in the Hands of the Heir, to charge hin 
upon a Bond of his Anceſtor. 4 Co. 22. 
So a Surrender of a Copyhold with Warranty, the Warranty is void. 
Mo. 352. 
80 a Surrender by a Copyholder feiſed 1 in Tail, 4055 not make a Diſcont. 
nuance; for there is no ag nor Warranty. 4 Co. 23. 8 R. Cr. E. 
| 483, 717. Cont. per Walmſly, 2 Cro. 105. Acc. Mo. 3 58. K. acc, Ih, 

| : ä 753. R. acc. Cro. El. — rg Fee 2 e ee. 4. . 45 

; er i So a Surrender by a Huſband, ſeiſed in Right of his Wife, does not make 
__— a Diſcontinuance. R. 4 Co. 23, Bullock. R. Mo. 596. 
N | A Surrender by an Infant does not put his Heir to a Dum fait mjr0 
Ftatem. R. 1 Leo. 95. 

So a Surrender in Fee by a c for Life is no Forfeiture, Ji 

Poſt, (M. 2.) | 
So a Surrender by a Copyholder for Life, and him in Remainder in fe, 
being an Infant, does not bar, nor put the Heir of the Infant to a Dun fi 
infra Atatem. Per 2 J. Cro. El. go. 

So the Lord cannot grant the Cuſtody of Cuſtomary Lands to a Committs 
if his Copyholder is a * without ſpecial Cuſtom, Per Hob. 21 
Hut. 16. Vide Poſt, (K. 5. 

Nor the Guardianſhip of his Copybolder, if he be an Infant. R. Iii 
1190. Vide Peſt, (K. 5.) 

But if a Copyholder dies, his Heir within the Age af 14 Years, his fi. 
chein Amy ſhall be a 8 to him, if there is no ſpecial Cuſtom in 
Manor for it. R. 2 Rol. 40. P. 

So, if Tenant for Life, Remainder to the iſt and other was in Tak 
Remainder to B. in Fee, purchaſes the Fee, and B. ſurrenders; t the cont 
gent Remainder to the firſt and other Sons is nor deſtroyed, for the Freebs 
in a the Lord appears it. K. 2 Ver. 243 | 6 


ùñ)‚i Mm 


80 a Copyholder cannot take Eonſcbote Hedgebote, Cartbote, G. as 
2 Frecholder for Life or Years, without ſpecial Cuſtom. R. Cro. El. 5. 
Cont. Cro. El. 361. 1 Brow. 132. Vide Pep, (K. 7.) 


(F) Surrender of a Copyhold. 
e In Court. 
F a Copyholder will alien his Land to be he ought according to 
Cuſtom to make a Surrender to his Uſe. Lit. $. 74. 


And every Copyholder may ſurrender in Court, without alledging in 
. pleading any ſpecial —— for it. Co. L. 59. 4. 9 Co. 75. 6. 


(F. 2 2.) Out of Court. 


= So a Copyholder may ſurrender to the Lord himſelf, out of Court, wich" (F. 2.) 
W out alledging a ſpecial Cuſtom for it. Co. L. 59. 4. To the Lord. 
= So, out of the Manor. Adm. 1 Sal. 184. ee 50 


80 he may ſurrender, out of Court, to the Steward. R. 4 Co. 30. 5. . 4) 


Tho! it be to the Uſe of the Steward. R. Cro. E. 717. 

= Tho' the Steward be retained only by Para R. 4 Co. 30. b. 1 Leo. 228. 
K. 2 Cro. 526. 

So a Steward, out of Court, may examine a Feme Covert, without a ſpe- 

W cial Cuſtom for it. R. 2 Cro. 526. 

= And may depute another to take the Surrender. 1 Sal. gs; | 
And a Surrender to ſuch Deputy in Ireland, &c. is good.  _- 
| So a Surrender may be to the Steward, out of the Manor. Semb, I Sal, 
184. 

So a Surrender to A. deputed by a Deputy of the Steward, is good. R. 
Ii Sal. 95. | 

But a Surrender © cannot be to a Steward, | out of the Manor, if he be by 
Parol. R. Godb. 142. | | 


So, by ſpecial Cuſtom, he may reads to 2 Tenants of the Manor. (F. 4.) 

W Co. Z. 59. a. Lit. S. 79. 2 
But he ought i in pleading to alledge a ſpecial Cuſtom for it; Co. L. 59. 8. Mm 
Or, to the Reeve or Bailiff, Sc. Co. L. 59. 4. Lit. S. 79, 

I Or, to the Bailiff in the Preſence of 2 Tenants, hoc balken, Et. 
102. 5 3 

= Or, to one Tenant. Kit. 102. £ 

Or, to one Tenant in the Preſence of others. Kit. 102. 3. 

And if a Copyholder covenants to make a Surrender; if he ſurrenders to 

W 2 Tenants, it is ſufficient. R. 1 Lev. 293. 1 Med. 61. 

The Her may ſurrender a Reverſion to 2 Tenants, before Admittance. 
Kl. 499. J. 45. 

the So, if he alledges a Surrender to 2 ; Tenants ſecundum Conſuetudinem ; ; it | 


is ſufficient upon Covenant to ſurrender, without alledging a Cuſtom for it, 5 
ui, re R. 1 Mod, 61. | | 


tin But Huſband and Wife cannot ſurrender to 2 Tenants ; for they cannot 
nol 5 an Examination of the Wife, without Ipecial Cuſtom. R. Cro. El. 
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vid Awe, A Surrender in general Words, (in manus Domini,) | is ſufficient without 


(C. 6.) 


——— — 2 ¶ꝗ F — 


do take a Surrender. 1 Rol. 108. 4 40. 


COP TH U-& DD. 
| And a eden that Tenants who take a Surrender, if they do not preſeit 
it at the next Court, forfeit their Copyholds, is good. Adm. Per Hy 
3 Ann. int” Stint and Blount. 


But an Action upon the Caſe does not. lie againſt en for refuling 


= : (F. £1 By Attorny. 


A Copyholder may ſurrender in Court by Attorny, without a ſpeci | 
Cuſtom to warrant it; for he may ſurrender by the general Cuſtom of Ex. 
land, which is the Common Law, and then it is incident to do it by Attor. 

- ny. R. 9 Co. 75. 6. 1 Rol. 500. J. 50. Per Wray, 2 J. Cont. 1 Leo. 6, 
But he cannot ſurrender into the Hands of 2 Tenants, by Attorny for 
ſuch Surrender, tho' in Perſon, is not warranted, without ſpecial Cuſtem. 
R. 9 Co. 76. a. b. 1 Rol. gol. J. 5. 

And if he covenants to ſurrender on Requeſt, the reflex to execute 1 
Letter of Attorny to make a Surrender is no Breach. R. Cro. Car, 2 

An Attorny who makes a Surrender, ought to make it in the uſual For om; 
as, by the Rod, &c. according to the Cuſtom of the Manor. R. 9 C. 1 

6. 1 Nal. 501. J. 10. 


And he ought to make it in the Name of the Copyholder, not in his on 
Name. 9 Co. 76. 6. 
Or ſhew his Authority, and 67 that he ſurrenders by Force of ſuch Ay 
thority. R. 9 Co. 77. 4. 1 Rol. 50 1. J. 15. 
But a De puty may act in his own Name, as well as the Name of his Prin 
cipal. R. 1 Sal. 96. 


And therefore, a Surrender 61 him who is deputed by the Steward, vit. 
out taking Notice of his Authority, is good. R. 1 Sal. 96. 


(F. 6.) By what Words. 


limiting any Eſtate ; for the Lord is but an Inſtrument, for the Admiſſion of 
the Ce/tuy que Uſe. Co. L. 59. b. 4 Co. 29, Bunting. 
So he, who has a Fee, may ſurrender to another in Fee, or for 2 < 
Eſtate, as in Tail, or for Life, without ſpecial Cuſtom. Per 2 J. Godb, 20. 
So, if a Man has made a Surrender to A. for Life, he may afterwards {ur- 
render the Reverſion, or Remainder of the Copyhold, if he be not reſtrained 
by the Cuſtom. R. 4 Leo. 9. Adm. 1 Sand. 151. Vide Ante, (C. II, 120 
And if he has made a Leaſe by Licence, he may afterwards farrende his 

ö bogp by Name of the Reverſion. R. 2 Rol. 45. JI. 5. Semb. 3 Bul. d. 
Hob. 177. 
But it ought to be an actual Surrender; for if a Man comes into 2 
and renounces his Copyhold, it does not amount to a Surrender. R.! 

3. 4 5. 

5 Or, if he takes a new Cop y for his Life ; this is not a Surrender & his ff 
Eſtate, (at leaſt but for his Lite ;) for a Copyhold ſhall not be extinct by 4 
Surrender i in Law. R. 1 Rol. 50 1. l. 50. 3 Bul. 81. and there Semb. thi 
was a Surrender to the Uſe of himſelf for Life. 
So, if a Copyholder joins with the Lord in a Fine Sur Conuſance de Dril 
to A. it does not amount to a Surrender, for the Cuſtomary Intereſt doe 
not paſs by the Fine; and therefore a 2d Life, where, by the Cuſtom, * 
"Surrender of the firſt Life bars him, is not barred by the Fine. R. 225 % 
* . 153. Pol. 564. 


But 


4 
CE. 


0. 1) 


VVV 
hut if che Lord pretends a Forfeiture, and the Copyholder agrees after⸗ 


S wards with the Lord to accept a Grant of Part for his Life, that amounts to a 


Surrender. R. 1 Leo. 191. 
80, if a Copyholder in Court prays the Lord to accept. Per Hob. Hut. 65, 
80 a Surrender to the Uſe of A. Habendum to him and his Wife, is void 


A to the Wife, ſhe being named only after the Habendum. Semv. 2 Rol. 67, 
WW /. 52. 


Yet if the Surrender was general, without mention of any Uſe, 154 the 


vourrenderor takes a new Copy which ſays, Qed ipſe cepit extra Manus Domini 
dan Dominus conceſſit Habendum to him and his Wife; it is good to the Wife, 


for it was granted to no body before the Habendum, and upon ſuch a general 


1 | Surrender and Acceptance of a new Grant, the Surrender ſhall be intended 
o both. R. 2 Rol. 67. J. 25. 2 Cro. 434. Poph. 125. 


So a Surrender, to commence after the Death of the Surrenderor, 1s void, 


R. 4 Leo, 8. 2 Rol. 61. C. 2 Cs. 376. K. Godb. 451. 
So a Surrender to an 3 in Fee, and if he dies before 21, to B. If 


| | the Contingency does not- happen in the Life of the Surrenderor, tho” it 
W happens afterwards, the Eſtate to B. is void. R. 2 Rol. 794. J. 50. 


Yet a Surrender in Writing to A. and at the End a Memorandum, that 


; 4 the Surrender ſhall not be of Effect till the Death of the Surrenderor ; the 
Memorandum is void, and the Surrender being compleat before ſhall be good. 
E K. 2 Rol. 61. C. 


80 a Surrender to A. if an Infant in Ventre a Mere dies within Age, is 


: void. R. 2 Cro. 376. 2 Bul. 272. For a Surrender cannot take Effect 
W upon a Contingency. 1 Rol. 109, 137, 253. Godb. 264. 

So a Surrender to an Infant in Ventre ſa Mere is void ; becauſe it com- 
W mences at a future Day. Semb. 1 Rol. 253. 


But a Surrender to A. for Life, and afterwards to an Infant in Ventre ſa 


| Mere, is good, if the Infant! is dern in the Life of A. Semb. 1 Rol. 2 54. 
2 Rol. . 


So a Surrender to commence at a d Day i is volt Semb, 1 Rol. 1 375 


253. Godb. 265. 
S8o a Surrender does not paſs the Fee without the Word, Heirs: As, if a 
Surrender be to A. and his Son, and for want of Iſſue of the Body of 
: 5 Son, met to B. The Son has it ny for Life. 1 Kol. 839. 
W /. 50. 


(P. . py Mit Perſons. 


$o a Surrender by him, who has no Ability, as, by an Toit, is void ; 


f may enter at full Age, tho' the Grantee was admitted. R. Mo. 597. 
5 R. i Leo. 95. 


So a Surrender by the Huſband, of a Copyhold of him and his Wife, is 
[void as againſt the Wife. Adm. 4 Leo. 88. Vide Ante, (E.) 
So a Surrender by Surrenderee, before Admittance, is void. Vide Poſt, 


So, if a Deviſe be to A. upon Condition, that he pay 100/. to B. and if 
not, then to B. A. does not pay ; B. cannot ſurrender, before Admittance 


1 £9. Ray. 726). 
So a Surrender by a Diſſeiſor is void; As, if he in Reverſion enters up- 


en Tenant for Life. R. 2 Mod. 32. | 
But a Surrender by Huſband and Wife, (the Wife being examined by the 


Steward according to the Cuſtom,) binds the Wife, Adm. Lit 
ak and Feme 68. 4.) 0 1 N "Te 


And 


and actual Entry. Per Holt at the Aſſizes, 13 W. z int Clerk and How, (Vide 


= - o „„ 


And if a Huſband rants a Copyhold of his Wife to the Lord, who grant 
it to a Stranger, and the Wife after the Death of her Huſband recovers, and 
grants it to the Lord; he ſhall not have it againſt his own Grant to the rn 5 


ger. Per Wray, 4 Leo. 88. 


'Y EC Es (b. 8. ö To what Uk. 

The Surrenderor ought to declare, upon a Limitation of the Uſes, hy 
Eſtate the Surrenderee ſhall have; for if he ſurrenders to the Uſe of A. . 
nerally, A. takes but for Life. Co. L. 59. b. R. 4 Co. 29, Bunting. 

If he ſurrenders without limiting any Uſe at all, "he Lord ſhall have i. 

Kit. 8 1. b. But the Lord ſhall have it to the Uſe of the Surrenderor. Sent, 
1 Rot. 253. 

Yet if a Surrender be without any Uſe expreſſed, and at the next Cour 
the Surrenderor and his Wife are admitted, it ſhall be intended that the Sy:. 
render was to their Uſe. R. Poph. 125. Vide Ante, (F. 6.) 

So, by Cuſtom, it may be, that upon a Surrender to another without 
limiting any Eſtate, the Lord ſhall admit him in Fee. R. 1 Rol. 48, 

Or, upon Surrender to another for 18 without limiting any Eſta, 


R. 1 Rol. 48. 
1 . xs By ſpecial Cuſtom, a ler fibi S ſuis may create an Eſtate of hy 
== bhberitance. R. 4 Co. 29. 6, Bunting. 


Or, ibi & afignatis. 4 Co. 29. 6. 

Or, bi & ſuis in Villenagio. Kit. 102. b. 

So, by Cuſtom, a Surrender to 3 ſucceſive, gives an Eſtate to them, oe 
after the other. Kit. 103. . 

So a Huſband may ſurrender to the Uſe of his Wife ; for tho' ſhe cle 
by the Surrenderor, yet it is mediante Domino. R. 4 Co. 29. b, Bunting. Ain 
L627, - -: 

So he may ſurrender to the Uſe of his Wife, Remainder to himſelf, 1 
1 
1 5 So, to the Uſe of A. and his Wife for Life, with a contingent Remainder 
1 N to the Right Heirs of the Body of himſelf and his Wife. R. 1 Rel. 23h, 
. 317, 438. 

So, by Cuſtom, a Feme Covert may ſurrender to the Uſe of her Will, an 
deviſe to her Huſband. R. 2 Brow. 218. 

So a Man may ſurrender to ſuch Uſe as the Lord ſhall name. R. Lit. 2, 

So he may ſurrender to A. in Truſt for B. Adm. All. 14. 

And the Truſt ſhall be executed in Chancery. All. 15, 

But if B. is an Alien, the King ſhall have the Truſt. Semb. All. 15. 

Yet the King cannot ſeiſe it without a Decree, Semb. All, 10. 
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(F. 9) A Copyhold does not paſs- by .Deviſe, without a Surrender, but it out 
TRY 51 Uſe of to be ſurrendered to the Uſe of he laſt Will and Teſtament. 4 Co. 24 , 
. u I. „ And therefore, if the Lord grants the Inheritance of a Copyhold, the Co 
e., u pyholder cannot deviſe; for the Grantee cannot take a Surrender. R. 40 
3. 24. 6, Murrel. 
? Hon PG — hell yo. But a Deviſee takes by the Surrender, not by the he Will, which s as 
PIE ue, 1/45 Heme Claratory of the Uſes. R. 1 Bul. 200. R. 2 Cro. 100. 199. D. 2 Rol. 3% 
Ef As , „„ And therefore, if there be Joint- tenants of a Copyhold, and one ſu 
E fn be 3 , to the Uſe of his Will, and deviſes to A. in Fee, and dies; A. takes, l 
3:69 , the Surrender the Jointure was ſevered. Co. L. 59. 5. 2 Rol. 383. 1k 
ate 1 1h £900 yholder ſurrenders to the Uſe of his Will, and deviſes to "i 
. ee, hatred Life, and that he ſhall nanie 2, who ſhall ſell A. has not a Fee, but j 
— IPC IR... Authority to name 2 Vendors, and the 2 ſhall be in by the 
- without a new Surrender. R, 2 Cro. 199. g 


2 3 a fe,. . mg Fg 


j 
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if he ſurrenders to the Uſe of a Will, which he mall leave with 4 ie f 18 
as to his Will, tho' it is not left with A. if he dies before the Deviſor. 
Lit. 26. 
” 80, tho' A. does not die in the Life of the Deviſor. Dub. Lit. ab 
* 5% a Cuſtom that a Feme Covert may ſurrender to the Uſe of her Will, and 
by her Teſtament deviſe, is good tho' ſhe deviſes to her Huſband. K. 2 Brow, 
28 3 Leo. 81. Vide Godb. I4, 143. 
When a Copyholder ſurrenders to the Uſe of his Will, it remains in the 
cCopyholder, and not in the Lord. R. 4 Co. 23. Cro. E. 442, 349. 
= And if the Copyholder does not afterwards make his Will, but ſurrenders 
W to 4. and his Heirs, the Surrender to A. is good. R. Cro. El. 442. 


So, if he does not make a Will, nor a laſt Surrender, the Copyhold de- 


Ceends to his Heir. Cro. El. 442 

= So, if he makes a Will and deviſes for Life or in Tail, all the Eſtate not 
deviſed deſcends to the Heir. R. Cro. El. 148. 1 Leo. 174. 

But if a Copyholder by Will deviſes to his Wife for Life; and that ſhe 
* fall fell the Reverſion, and afterwatds ſurrenders to his Wife for Life, ac 
W cording to his Will; he may ſell. R. Cro. El. 68. 


If he deviſes Part of his Copyhold to his Wife, and afterwards ſurrenders 


W the Whole to the Uſe of his Will; this does not enlarge the Deviſe. R. 
3 Leo. 18. 

I A Cuſtom that a Teſtament ſhall be preſented at the next Court, other- 
W wiſc that it ſhall be void, is good. 

= So, that it ſhall be preſented within a Year and a Day. R. Cart. 72, 86, 
2 And upon ſuch Cuſtom, if the Teſtament is not preſented by the Deviſes 
ſor Life, it is void as to him | in Remainder, Semb, Cart. 73; 866; 

. Tho- Deviſee be an Infant. Semb. Cart. 86. 
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F. 10.) Preſentment of a Surrender, ** 1 


BW. 80 rrender the Copybold Eflate paſſe to the Lord (being made out of 

W Court) upon a tacit Condition, that it be preſented at the next Court, ac- 
# cording to the Cuſtom of the Manor. Cb. L. 62. a, 

= And, if it be not preſented at the next Court, it 1s void. Co. L. 62. a. 


And it may be preſented at the next Court, tho? the Surrenderor dies 


| before. R. 4 Co. 29. 6, Bunting, 1 Rol. 50 1. I. 35, Co. L. 62. a. 


| So a Snrrender to 2 Tenants, &c. may be preſented at the next Court; 
W tho' the Tenants die before, it being proved that there was ſuch a mee 


Gr, 4 Co. 29. b, Bunting. R. 3 Bul. 216. 2 Cro. 403. 1 Rol. 501. 
zo. 
W  Vnlcf the Preſentment after the Tenant's Death be reſtrained by ſpecial 
W Cuſtom, D. 3 Bul. 218. 

| The whole Surrender ought to be preſented ; for if it was upon Condition, 
and 8 Condition Is omitted, the whole Preſentment is void. *. 4 Co. 
25, Kite. | 
| But by ſpecial Cuſtom, that the Surrender be pteſented within a Year, 
| It is ſufficient if it is preſented within the Year, tho' it be not at the next 
G Court. Adm. 3 Bul. 21 5. 

Or, that it be preſented at the next Court, or within a Vear, or at the 
next Court after the Lear. Semb. 5 Co: 84. Cro. El. 668. 
So a Cuſtom, that the Preſentment be, of a Surrender to the Uſe of a Will, 
at the next Court after the Death of the Surrenderor, is good; tho? it be not 


at the next after the Surrender made, Adm, Per Holt at the Aſfizes, 3 Ann. 
* Stint and Blount. (Vide Godb. 143.) | + 
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So the Preſentment of a Surrender to the Uſe of a Will, at the next Court 
after the Death of-the Surrrenderor, tho” it be not the next after the Surren. 


der made, is good, without a ſpecial Cuſtom. Semb. by the general Ez. 
_ preſſion of Co. L. 59. 6. 1 Rol. 501. l. 35. Per Wiſeman, 28 El. py 


Stint and Blount. 1 TS 
So after Preſentment, before Admittance. Kit. 82. 
And the Revocation may be by Parol. 


„((F. 13.) When not. 


But a Surrender upon valuable Conſideration cannot be revoked. N. 92. 
So, if a Copyholder makes a Surrender to A. and afterwards to B. and both 
are preſented at tlie next Court; A. ſhall be admitted. R. Cro. Car. 283. 
I Nol. 500. e. | 24 4 Leh | 2 . | 
So, if B. was admitted upon the 2d Surrender, and then the former Su. 
render to A. is preſented at the next Court, and A. is admitted; he ſhall. 
avoid the Admittance of B. Semb, Gro. Car. 284. Cited fo per Palla. 
Fal. 5e. 5 „„ 
| So, if a Surrender be for a Mortgage, and before Preſentment the 5 
renderor becomes Bankrupt; it ſhall be preferred to the Aſſignee of the Ban 
rupt. Sal. 449. (Vide 2 Ver. 564.) „„ : 


Lechmere, at the Alſizes 4 Jul. 4 W. & M. inter Carpender and Ilton 4 | ; 
| Chelmsford. Dub. Per Holt at the Aſixes, 3 Ann. inter Stint and Blount, 
So a Surrender, upon valuable Conſideration, if it be not preſented, ſhy h 
be aided againſt a voluntary Diſpoſition to another. R. Ca. Ch. 171, * 
So an Agreement to ſell, or mortgage for Money, tho' there be no Sur. 1 
render. R, Ca. Ch. 171. | 1 , „ 
| XL. Kg. 32. Cot. | | 
FF. 11.) After a Surrender, the Eſtate remains in the Surrenderor till Preſentment. 
Arq "ve R. Cro. El. 349. R. 2 Cro. 403. 3 Bul. 218. R. Cro. Car. 283. 1 N 
Preſentment. 502. J. 25. 85 3 1 | * | m 
e And till Admittance. D. Cro. El. 349. R. Cro. Car. 283. Adm. 3 La. ret 
8 5. | | Dy | 
: For nothing paſles till Preſentment, or Admittance. 2 Cro. 403. 3 Bu rer 
- 225» | Bo „ „ | 
1 if the Surrenderor dies before Admittance, it deſcends to his Her, I 
R. Cro. El. 349. R. 2 Cro. 403. 3 Bul. 217. R. Cro. Car. 283.) ha 
1 Vent. 261. 5 | | | — 90 
And the Surrenderor, before Preſentment of the firſt Surrender, may agi | Ir 
ſurrender to another. R. Cro. Car. 283. 1 Rol. 500. I. 5. Jon. 306, 1 
And if he ſurrenders to A. and his Heirs, and before Preſentment agzin | ove: 
„ ſurrenders fo A. for Life, and at the next Court both Surrenders are preſent Lor 
5 | ed, and A. is admitted upon the 2d, he ſhall have it only for Life. R. 1 Nu W whe. 
: %%% ! ß „%%% Is mai 
1 So, if a Copyholder ſurrenders to A. for Life, and afterwards to the Uſe d 504 
$ his Will; the Fee remains in the Surrenderor, and not in the Lord. R. 40. WWW 8. 
3 23. a, Fitch. Cro. El. 442, 349. | | dies 
] And the Surrenderor may afterwards ſurrender to another in Fee. 40. der. 
6 23; 4. Cro. El. 442. | | Mod. 
4 | | | Br” 
E (F. 12.) When a Surrender may be revoked. * 4 
3 So a Surrenderor may revoke a Surrender made without valuable Con- Life 
5 ſideration, before Preſentment. Kit. 82. Dub. per Holt, 3 Ann. . 45. 


Tho 
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Tho the gatrender never was preſented, it ſhall be preferred i in Equity 
for it is a Lien upon the Land. R. Per Cowper, Sal. 449. 


And if the Surrender is preſented at the next Court, tho' there be no Ad- 
mittance upon it, the Land is bound, ſo that all meſne Acts ſhall be NO | 


R. Cro. Car. 284. 
As, if a Copyholder, where, by Cuſtom, the Wife ſhall have Free- 


bench, ſurrenders to A. and the Surrender is preſented, and then he dies, 
and A. is aftewards admitted; he ſhall avoid the Freebench, for ies Ads 
A mittance has Relation to the Surrender. R. 3 Lev. 38 5. 


* 


(F. 14. J How a Surrender operates. 


Nothing paſſes by a Surrender but what is ſufficient to ſupply the Uſe li- 


= mited ; and when the Ceftuy que Uſe is admitted, he ſhall be in by the Sur- 


1 renderor, not by the Lord. Co. L. 59. 6. 


Wy 


3 And therefore, if a Copyholder ſurrenders for Life, or in Tail, the Fee 
eemains in him. D. Gro. El. 442. 


And if a Copyholder ſurrenders to A. for Life, nothing paſſes but what 


is ſufficient to ſupply the Eſtate for Life; and when A. dies, the Reverſioner 
ſhall have the Reverſion without any Fine for Re-admittance. Per Ch. J. 


90. 107. a, M. Podger. 1 Rol. 504. J. 8. R. Cro. Car. 205. Per 
= roy, I Leo. 175. ö 
= But if a Huſband, (ciſed 3 in- Right of his Wife for Life, with Remainder 
| over, ſurrenders to A. for Life, who dies in the Life of the Huſband; the 
„ Lord ſhall have it for the Life a the Huſband ; for he has farrendered his 
A whole Eſtate, and cannot have it again againſt his own Grant, and the Re- 
W mainder he cannot have without a Grant to him. Dy. 264. 4. 1 Kol. 


04. J. 15. 


So, if any Copyliolder only for Life arenen to A. an who 


dies after Admittance ; the Lord ſhall have it during the Life of his Copyhol- 


der. R. 1 Rol. 504. „ 20. Cro, Car. 204. Jon. 229. 1 Sal. 188, 189. 
Mod. Ca. 68. 


So, if a Copyholder for Life, with Remainder over in Fee, ſurrenders to 
4. Cont. Per North, 1 Mod. 200. Acc. 2 Rol. 794. J. 35. 


And if the U be contingent, a Surrender by a Copyholder for 


WT Life to another in Fee, does not defeat the Remainder. Semb, 2 Rol. 794. 
W/. 45. Vide Ante, (D. 1.) | 
When a Man ſurrenders to the Uſe of his Will, he nas the whole Copy- 
hold Intereſt in himſelf. Vide Ante, (F. g.) 

= And therefore, if a Copyholder ſurrenders to the Uſe af himſelf for Life, 
and afterwards to his Son for Life, and afterwards to the Uſe of his Will, 


Wand does not make a Will, but afterwards ſurrenders to A. and his Heirs ; 
| the Surrender to A. is good. R. Cro. El. 442. 


So, if he makes a Will and deviſes to A. for Life, and 8 to B. 
in Tail, and ſays een of the Fee; it deſcends to the Heir. R. Cro. 


WE. 148. 


So, if a Copyholder Fader to ſuch Uſe as the Lord ſhall name, who 


Imits it to A. for Life; the Fee reſults to the Copyholder. R. Lit. 26. 
lf a Copyholder in Reverſion, or Remainder, „N di La upon an Eſtate 


for Life, ſurrenders to him, who has it for Life, for his Life, and after- 


wards to himſelf and his Wife in Fee; this operates to them by way of a 
preſent Eſtate, and not as a Remainder. R. 1 Sand. 151. 1 Sid. 360. 
If a Copyholder ſurrenders to himſelf for Life, and afterwards to A. in 


ball and afterwards to his own right Heirs ; is Heir takes the Fee by 
Deſcent, 21.24. 101,102... 2 \ * | 


But 
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488 Cory HOLD 
But if he furrenders to A. for Life, and afterwards to his own right Hen; 


his Heir takes by Purchaſe. R. 1 Leo. 102. 
If a Surrender be to A. for Life, and afterwards to the Heirs of the Body 


of A. by her Huſband begotten ; it is a Tail executed in A. Per C | Li 
x 1 Rol. 2 
; If it 525 to the Wife for Life, and afterwards to the right Heir of the vel 
| * Huſband and Wife, and the Huſband enters; he ſhall be ſeifed of 2 Moiey 
in Right of his Wife in Fee: for the Remainder will be Executed for 
ow... R. 3 Teo. 4. N 
adi 
(6) Admittance. = 
= Co 
(Ws ) What may be done before Admittance, A ted 
— ae HE Heir ma take the Profits, have Treſpaſs, ſurrender, &c. befa not 
rg 1 > Admittance. A Vide Ante, (D. 2.) W Tin 
3 122 The Aſſignee of a Copyhold, upon the Stat. of Bankrupts, bas an EH Wn 
= 1 . ” in him before Admittance. R. Cro. Car. 569. Jon. 451, 2. Pe 
1 A 2. 1 And he ſhall avoid all meſne Acts, between the Aſſignment and Adni. vox, 
1 2 2. ae tance, for when he is admitted, it has Relation to the Bargain and Sale; dl B 
F therefore, if the Bankrupt akerwards dies, and his _ is admitted te WE 2 C 
os Moore Pct Aſſignee after Admittance ſhall avoid it. R. Cro. Car. 5 | | Vr: 
4 we Hearn e But by the St. 13 El. 7. S. 3. Aﬀignee of a Cop bel al not enter cw 4 
j àweiake the Profits, till he hath agreed with the Lord fo r his Fine, who at ti: WG out | 
mea, next Court ſhall admit him Tenant. 
IIK , If, by Cuſtom, the Wife has Freebench, ſhe ſhall enter and leaſe 1 
L A. Year, before Admittance. Hob. 181, R. 1 Rol. 502. J. 10. | 
5 4. 520. So, if the Lord refuſes Admittance, the Copyholder ſhall have all Acton; If 
=_ : as if he was admitted. Per 2 J. Hob. 181. with, 
Y But a Surrenderee cannot enter and take the Profits, before Admittace, 80 
YZ R. Co. El. 349. dies, 
'$ : Nor, after Preſentment af a Surrender to him. Per 2 7 Popb. a | So 
3 . Nor have an Action. Cro. 2 349. 5 * 
Nor make a Surrender. R. Tel. 14 5. Per 2 J. Poph. 128. R. 1 Irm. N 
2 es Hoe: 3 CA. 8 4. 143. . . 1 . 72 be Te 
253 * A 2 Nor ſhall he be ſworn on the Homage. Kit. 87. l. n 
. Tho a Surrender be by a Copyholder to his Youngelt Son, he can do no- 4 80 
„ 5 thing before Admittance. R. Lane 20. 9; 
58 $0, where there is a-Cuſtom of Borough Engliſh, if the Father ſurrendes 8 hae 
8 to him and his Heirs and dies, and the youngeſt Son enters; the eldeſt Sn * * 
cannot enter, before Admittance. R. 1 Rol. 502. /, 20. y 
3 where by Cuſtom a Copyholder for Life ſhall name his Succeſs, 
the Nominee cannot enter, before Admittance. Per Coke, 2 Bul. 338. 
. So, by Cuſtom, the Surrenderee ſhall not be admitted till Proclamati 
F ' that the next of Blood, or he who has Land adjoining Eaſtward, comes, i 
$ 8 i , he pays all that the Surrenderee ſwears he ought to pay with his Coli 
be ſhall be admitted, and not the Surrenderee. Nit. 102. 6. 


3 ol plead, in | Defence of his Title, to the Ejectment by the Lord, without Admit 


Vet if the Stewand refuſes to admit a Surrenderee , he may enter an 


„ tance; for the Lord is party to the Wrong, 'Semb: * J 74 1h h 
1 IRE ad Hob. 22. 2 WIE 4 2 2 . 22 | 
„ . e . 2505. (G 62. When neceſſary. 
St Every Copyholder ought t to be admitted Tenant to his Copy bald. I. 
FR Corn. 539: b. But 


ny 


* 
af 
| r 


e 
gut till Preſentment of the Death, and Proclamation thereupon, the Heir 
| need not be admitted. 1 Leo. 100. 3 Leo. 221: 3 
And if the Heir upon Proclamation does not come to be admitted, the 

Lord may ſeiſe quouſq; he comes, without a ſpecial Cuſtom. D. 1 Lev. 63. 
And, by ſpecial Cuſtom, if he comes not after 3 Proclamations, at 3 ſe- 
veral Courts, the Lord may ſeiſe it as forfeited. Aam. 8 Co. 99. 

But not without ſuch Cuſtom. R. 1 Lev. 63. 3. . A + /4 ©: 

Or, if he does not come within a Year and a Day. Pl. Com. 372. 4. 

So a Cuſtom, that he to whoſe Uſe a Surrender is made ſhall come to be 
admitted after 3 Proclamations, otherwiſe his Land ſhall be forfeited, is 
good. R. 1 Rol. 568. J. 20. Ney 42. Adm. 3 Mod. 221. | 
Vet the Proclamation ought to be, that he come to be admitted to ſuch 
W Copyhold, ſpecially named; for it is not ſufficient that he come to be admit- 
ted, generally. Dub. 1 Lev. 63. : 


not bind the Heir, if he was beyond Sea, Non Compos, or in Priſon at the 
Time. R. 8 Cg. 100. 2 Cre. 226. Per 3 J. 2 Cro. 101. R. Godb. 268, 
= Or, if he was an Infant. R. 8 Co. 100. 1 Leo. 100. R. 3 Leo. 221. 


ror, 3 Mod. 223. Sho. 31. 1 Sal. 386. Carth. 44. = 

But he may forfeit guouſq; he be admitted, tho an Infant. Per Villiams, 
2 Cro. 226. Per Holt and admitted per Eyre, if there be a ſpecial Cuſtom 
Fr it, but Dolbin Cont, 3 Mod. 223. 1 Sal. 3866 e 
= And if he be within the Realm at the Time of the Deſcent, tho' he goes 
W out before Proclamation, he ſhall forfeit. Aan, 2 Cro, B . 
1 - ta" $7720 S 9. e Z. „ 3. 


8 (G. 3.) When not. 


If a Copyholder ſurrenders to A. for Life who dies, he ſhall have it again 

vithout Re- admittance. Vide Ante, (F. 14.) 

= So, if a Copyholder makes a Leaſe for Years by Licence, and the Leſſee 
dies, his Executor needs no Admittance. R. Mo. 128. 


= So, if there be a Copyholder for Years who dies, his Executor needs no 
Admittance. R. Mo. 128. D. 1 Leo. 4. 


ee T'cnant by the Curteſy; if the Wife dies, the Huſband need not be re-ad- 
W mitted, 1 Leo. 4. ä 3 

So the Admittance of Tenant for Life, is an Admiſſion of him in Remain- 
der; ſo that the Lord does not loſe his Fine. 4 Co. 22. 6, Brown. R. 4 Co. 


— 


EK. 2 Cro. 31. R. 1 Vent. 260. 


= do the Admittance of a Copyholder for Years, is an Admittance of him in 
KRemainder, after the Years, R. 1 Vent. 260. R. 1 Mod. 120. 


„ What ſhall be an Admittance. 
| Any Words, which ſhew that the Lord accepts him for his Tenant, are 


ſufficient. 


So, if the Lord having Notice of a Surrender, accepts Rent of the Surren- 
eree, it is an Admittance in Law. R. 1 Rol. 50 5. J. 26, 


Tho” the Acceptance be out of Court. 1 Rol. 505. J. 27. 


R. 2 Co. 403. 3 Bul. 219. 


Vol. II. | 5 G So, 


But a Cuſtom to ſeiſe as forfeited, for not claiming to be admitted, does 


Per 4 J. Coke Cont. 2 Cro. 226. R. in C. B. and affirmed by 3 J. in Er- 


So, if a Huſband be admitted with his Wife, where by Cuſtom he ſhall 


But it is neceſſary, that the Surrender be preſented before the Acceptance. 
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. g. See,. , 


23. 4, Fiech. Cro. El. 504, 662. Dub. 1 Rol. 50 5. Y. R. Me. 3 58, 465. 


ä E rn s L b 

= So, if a Surrenderee at another Court makes a Surrender in Court; f. 
the Allowance by the Lord to make a Surrender, amounts to an Admittanz 
Dub. 38 El. R. 41 El. 1 Rol. 505. l. 20. Dub. 3 Bul. 240. . 


But there ought to be an expreſs Acceptance of a certain Perſon wh; N 


amounts to an Admittance; for if a Surrenderee, before his Admittance 
U 


ſurrenders to A. who is admitted, it does not amount to an Admittance d 


the Surrenderee. R. Nel. 145. I Brow. 143. | 
So, if a Surrender be to the Uſe of B. and the Steward inrols it, and 850 
him a Copy of it without more, it is no Admittance; for it ought to be an 
Act done. R. Bridg. 82, Popb. 127. | 


(G. 5.) When it ſhall be. 


9 Lord may admit before a Surrender is pr eſented. R. 1 Ral. you, 
30. 3 


ts preſented, and Proclamation made for his Admittance. 4 Leo. 31. 


(G. 6. By whom it ſhall be. 3 
Every Lord having Poſſeſſion of a Manor by Right, or by Wrong, my 
make Admittances. Vide Ante, (C. 3, 4.) Ds 
And every Steward having Colour of Authority, Vide Ante, (C. 5.) 
(G. 7.) In what Place. 


The Lord may make an Admittance in Court, 
Or, at any Place out of Court, and out of the Manor. R. 4 Cv. 26.0. 


So the Steward may make an Admittance out of Court, at any Place it. 


in the Manor, as well as in Court. 1 Rol. 50 5. I. 15. 
But not out of the Manor, R. 4 Co. 26. 5. 8 
Unleſs where, by Cuſtom, the Court has been held out of the Manor, 
1 Coo. Car. 367. Vide Poſt, (R. 4.) | 


* 


( G. 8 4 By Attorny. : 


The Lord my admit a Copyholder by Attorny as well as in Perſon 
K. 9 Co. 76. 1 Rol. 50 5. I. 5, 10. | 


But the Lord may refuſe to admit by Attorny ; becauſe his Tenant ought 
to do Fealty, which he cannot by Attorny. 9 Go. 76. 1 Rol. 505. . 5 


(G. 9.) How it ſhall be made. 


” An Admittance ought to be purſuant to the Surrender ; for the Lord 
zs only an Inſtrument, and the Surrenderee, when admitted, is in by the 
Surrenderor. R. 4 Co. 27. b, Taverner. 4 Co. 28. b, Weſtwick. 
And therefore, if a Surrender be to A. for Life, and he is admitted to hin 
and his Heirs; he has it only for Life, the Reverſion being in the Surrende!d' 
R. 4 Co. 29. b, Bunting. R. 1 Rol. 504. J. 2. 8 
If a Surrender be to A. and A. and his Wife are admitted, it is void 
the Wife, without a ſpecial Cuſtom. R. 4 Cp. 28. &, Weſtwick. 
| $0, if a Surrender be to A. and he and a Stranger are admitted; it 5 0 
to the Stranger, and the Whole veſts in A. 4 Go. 28. 6. 


80 b 


But the Heir is not bound to be admitted till the Death of his Acer 


| TY EE EH TE 
80, f a Surrender be to A. and B. for Life, Remainder to the Heirs of the 
have it only for Life. N. 1 Nel. 438. 


has it abſolutely. 4 Co. 28. 6. ä e 
So, if a Surrender is of ſuch and ſuch Copyholds, and the Admittance is 
to all Copyholds of the Surrenderor; nothing veſts but the Particulars men- 
tioned in the Surrender. R. Dy. 251. 6. 1 Rol. 504. J. 45. — 
80, if a Surrender be to A. and his Heirs; and A. dies before Admittance; 
the Lord may admit the Heir. 1 Rol. 504. J. 40. | 
So, if a Surrender be to A. Remainder to B. and A. dies before Preſent- 


1. 35. = 
IJ 90, if a Surrender be to A. for Years, Remainder to his 1 * Heirs; the 
Acdmittance of A. will be the Admittance of the Heir, fo that if he dies, 
W ch Admittance of the Heir makes a pH io fratris. R. 2 Lev. 107. 


1 


(G. 10.) The Lord compellable to admit. 


If the Lord refuſes to admit he ſhall be compelled in Chancery. R. 2 Cxo. 
368. Per Dodd, 2 Rol. 274. e 


W his Intereſt determines ; the Lord paramount ſhall be compelled to make an 
W Admittance thereupon. Co. L. 59. 6. h 1 


W to admit; for there is no Remedy but in Equity. R. 2 Cro. 368. 1 Rol. 
108. J. 20, 30. 2 Bul. 337. e „ 8: 

= So, if by Cuſtom, the Lord ought to admit to a Copyhold whom the Co- 
W pyholder names for his Succeſſor, and the Lord refuſes, an Action upon the 


| I25, 195. | | 
Bo (G. 11.) Of what Effect it ſhall be. 

If 2 Man be admitted to a Copyhold upon + wel Preſentment, he has 
of a Releaſe from him who has the Right. R. 4 Co. 25, Kite. 1 Kal. 504. 


1 J. 50. | ; | 

= But if he enters upon a Copyhold of a Manor in the Hands of the 
be has no Intereſt, but Poſſeſſion againſt a Stranger. R. 3 Leo. 221. 
_— >, if a Copyholder in Remainder enters upon a Copyholder for Life, he 
has not the Cuſtomaay Intereſt for Life, but is a Diſſeiſor; and if he after- 
== wards ſurrenders it avails nothing. R. 1 Mod. 199. 4 
I a Copyholder leaſes for Years, and afterwards ſurrendets 2 Parts of the 
KReverſion, the Surrenderee, being admitted, ſhall diſtrain for 2 Parts of the 
W Rent, without Attornment or Notice; for the Surrender is notorious. R. 
. 18. R. Hob. 177. — 


3 


(H) Fine. 
(H. 1.) When due. 
JY Cuſtom, a Fine ſhall be paid to the Lord upon every Alteration of 


* his Tenant: And therefore, if a Copyholder in Fee dies, a Fine is 
uu to the Lord upon Admittance of the Heir, C0. L. 59. ö. Kit. 122. a. 


And 


ment of the Surrender; B. ſhall be admitted. R. Dy. 251. a. 1 Rol. 504. 


So, if a Surrender be to the Lord, who is Dominus pro tempore, and then 


g | thereby the Cuſtomary Eſtate and Title to the Poſſeſſion, and is capable 
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Body of B. and the Surrenderor, and A. and B. are admitted in Fee; they 


So, if a Surrender is abſolute, and the Admittance upon Condition; he 


But an Action upon the Caſe does not lie againſt the Lord, if he refutes | 


Caſe does not lie. R. Mo. 842. R. 2 Cro. 368. 2 Bul. 337. 1 Rol. 


, eee Re 250 60 


36. 


* 


And if the Heir dies before Admittance, it ſhall not prejudice the | 
as to his Fine. ws a 1 . 
Or, if he ſurrenders before Admittance. 4 Co. 22. b. | 
So, if a Copyholder makes a Surrender, a Fine is due upon Admittance of 
the Surrenderee. Co. L. 59. 6. Kit. 122.0. 5 
So, if a Wife, by Cuſtom, has the Whole or Part of a Copyhold for her 
Dower; upon her Admiſſion a Fine ſhall be paid. Kit. 123. 4. 
But half a Fine is commonly taken; but that is according to the Cuſton 
of the Manor. Kit. 123. 4. | 
So, if a Surrender be to A. by way of Mortgage upon Condition; after 
the Condition broken, the Lord ſhall compel A. to be admitted, and Pay 
a Fine, tho' A. will renew the Surrender. Dub. 2 Ver. 367, 8. 
So, if a Surrender be to A. for Life, and afterwards to B. for Life, d 
afterwards to C. in Fee, a Fine is due for them in Remainder ; for tho' the 
Admittance of A. is an Admittance of them in Remainder, yet it ſhall not 
| prejudice the Lord for his Fine. D. 4 Co. 22, Brown. R. 4 Co. 23, Fin, | 
Cont. per Poph. 1 Rol. 50 5. l. 50. R. Cont. Mo. 358, 465. D. acc. 1 Vet, 
260, Per Kit. acc. but others Cont. Kit. 122. b. R. 1 Med. 120. 
And the Lord may ſet a Fine for the particular Eſtate, and another fi 
the Remainder. D. 1 Vent 260. 
But there ought to be a ſpecial Cuſtom, otherwiſe a Fine is not due for 
Remainder. Per 2 J. 3 Lev. 308. Per 2 J. Cro. El. 4. 
And if another Fine is ſet for a Remainder, it is only half. Kit. 122, }, 
And it need not be paid till the Remainder comes into Poſſeſſion. Pr 
Wild, 1 Vent. 260. 5 | | | _ 
If a Copyhold be granted to A. for Years, who dies during the Term; 
the Executor ſhall be admitted, and pay a Fine. Per Weſton, others cnt, 
3 Teo. 9. e e 
: So, by Cuſtom, a Fine may be due upon the Death of the Lord, (, 
I. 59. 6. 1 . V 
But not — the Alienation of the Lord; for that would be unreaſonable. 
Co. L. 59. b. 9 
But if 2 or 3 are admitted together, one Fine only is due; for they maxe 
| 3 but one Tenant. Kit. 122. 2. 
8 So, if a Surrender be to Huſband and Wife, and the Heirs of the Huf 
band, there is but one Fine due upon Admittance of the Huſband and Wit. 
oh. 1324 . - 155 SD : | : | 
So, if a Copyholder ſurrenders to himſelf for Life, and afterwards to 5 
and his Heirs, and dies before the next Court; B. ſhall pay but one Fine 
upon his Admittance. Kit. 122. 6. : = 
So upon a Common Recovery there ſhall be but one Fine paid; for tit 
Recoverors are in in the Poff, and pay no Fine. Kit. 122, b. _ 
S8o, if a Copyholder for Life and he in Reverſion, or Remainder, Join i 
a Surrender, the Surrenderee ſhall pay but one Fine. Kit. 123. 4. 
So, if there be no new Tenant, no Fine ſhall be paid: And therefore, 
i a Copyholder ſurrenders to A. for Life, who dies; the Surrenderor ſhall 
pay no Fine to be re-admitted. 9 Co. 107, 1 Rol. 50 5. J. 45 
So, if one Jointenant dies, the Survivor ſhall have the Whole, without pf. 
ing any Fine to be admitted. Kit. 122. a. N | 
So, if a Surrender be upon Condition, and the Surrenderor enters for the 
Condition broken; he ſhall not pay any Fine. Kit. 123. 4. 
If a Woman has a Copyhold for the Nonage of her Son, and takes © oy 
band, and dies before her Son is of full Age; the Huſband ſhall have 
without a new Fine... Per 2 J. 3 Leo. . Hb | 


Kea - e. 222 » 5 : ab Lak | (H. 2.) Wben 


ord 


= >< 
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(H. 2. ) When to be ſer, and how. 


No Fine ſhall be impoſed till Admittance. I Rol. 506. A. for the Ad- 
mittance is the Cauſe of the Fine. R. 4 Co. 28. a, Hubbard. D. 1 Vent, 
260. 

6s Copyholder holds brawl Copyholds, by ſeveral Services, there ought 
od de upon every one a ſeveral Fine. R. 4 Co. 27, 8, Hubbard. for he may 

pay one and forfeit for the other. bid. Cro. El. 779. Mo. 622. 
| So, if all the ſeveral Copyholds are ſurrendered to one tenend' per antiqua 
| Servitia; for the Tenures remain ſeveral, and the Fines ought to be ſeveral. 

EX. 400. 28. a, Hubbard. 


=- | (H. 3.) Fine certain. 


A Fine may be certain, by Cuſtom. Co. L. 59. b. 
| If the Cuſtom allows for a Fine a Year's Value of the Land, it is good; for 
the Value is ſufficiently certain, and triable by a Jury. R. 3 Lev. 2 55. 3 Mad. 
133. Carth. 13. 
== Soa Fine of one Penny for 100 Acres or more, is good. Kit. 103. a. 
| So 65. 8 d. for every Meſſuage, Cottage, or Toft, or, every Acre of Land; 
cho' as much be paid for one as the other. Kit. 10 4, #- 
= Soa Fine at the Will of the Lord for the firſt Purchaſe, and nothing af- 
| terwards. Kit. 103. 5. 
If the Lord demands a Fine certain, it is no Evidence of 1 its Incertainty, 
that he has paid leſs; for the Lord may take a leſs Sum. D. 2 Bul. 32. D. 
" HE Cor. per Richardſon, Lit. 252. | 
| Otherwiſe, if he has paid more. D. 2 Bul. 32. 
| If a Jury find a Fine certain, Chancery will decree it to be an uncertain 
| Fine upon Examination of the Rolls. H. Lit. 2 52. 
| If a Fine certain hath been paid from the Time of H. 6. and it appears by 
che Roll to have been uncertain before; it is not a Fine certain. Godb, 265. 
= A Fine certain ought to be paid immediately. 4 Co. 28. a, Hubbard. Cro. 
. 779- Mo. 623. 


1 ) Fine uncertain, 


: 80 ſometimes a Fine, by Cuſtom, 18 uncertain, and arbitrary. Co. L. 


Or, by Cuſtom, may be aſſeſſed by the Homage, where the Lord does 


he not agree. Ney. 2, 3. 
But tho' it is uncertain, it ought to be reaſonable; otherwiſe the Copy- 
V BH holder is not compellable to pay Ob. 59. 6. R. 4 Co. 27. b, Hub- 
W 2rd. 1 Rol. 507. l. 25. R. Mo. 622, Cro. 27 779. R. Co. Ent. 647. bs. 
i Whether a Fine be reaſonable, or not, ſhall be determined by the Juſtices, 
i upon the Circumſtances appearing in the Caſe, Co. L. 59. 5. R. 4 Co. 27. 
| 6, Hubbard. Mo. 623. 
up” | And therefore, if an Action be brought againſt a Copyholder by the Lord, 
* © foal be referred to the Court upon Demurrer. 4 Co. 27. a. Co. Ent. 
4. C . 
1 | Or the Defendant may plead, Not guilty, and upon Proof of the Value of 5 
| the Land, and other Evidence, the Court will Judge. 4 Co. 27. 4. Hob. 
0 135. Co. Ent. 647. c 
| Por, if a ae prays a Mitigation, it does not conclude him, but 
„ Ye he may afterwards infiſt on the Unreaſonableneſs of the Fine. 1 Rol. 
30. ; 


Vo I. II. 5 H And 


* 


394 )).. 
And there may be a Cuſtom, that if the Lord and Surrenderee do not agree 
for the Fine, the Tenants ought to aſſeſs it. R. 1 Rol. 48. 5 
Yet if a Copyholder brings Treſpaſs againſt his Lord, who juſtifies j; 
Co; Entry for Non-payment of a Fine; it ought to be ſhown on the Part of tie 
Copyholder, that it is unreaſonable. R. Hob. 135. | 
If the Lord demands 5% upon Admittance to a Copyholder of 30,, ,, 
Ann. it is unreaſonable. R. 1 Rol. 75, 
So, if he demands for an Admittance upon a Deſcent, above 2 Years Vil; 
Semb. 2 Mod. 230. But 2 Years Value is reaſonable, R. Ch. R. 464. An. 
2 Bul. 32. 5 R 9 
So, if. he demands 2 Years and a half Rent for an Admittance upon: 
Surrender; for one Year and a half is ſufficient. R. Cro. Car. 196. 
| Or, the Value of two Years for an Admittance upon a Surrender. R (, 
1 Ent. . wo | | - 7 | 
ale e, ie 2/4 But, if by Cuſtom, a Fine is only due on the firſt Purchaſe, and he 
| 2 "appt jy e his Heirs pay no Fine for any Land purchaſed there afterwards ; the * , 


— 1 


A. may ſet what Fine he pleaſes. Kit. 103. 6. . 2 2% 24 e 
BS: <p — F-88484 A Copyholder need not pay an uncertain Fine immediately, for he canng 
2 2 - aha Hg ſhall know how much it will be; and therefore, if the Lord does not limit: 
. — A, 7 Time for Payment, he ſhall have a convenient Time, R. 4 Co. 27, ö, Hy. 


; P bard. R. Cro El]. 779. & 622. Pl 


=” IG . . L. Fre SD 2: — | | | 

. ee, 2 8 (H. 6.) Remedy for a Fine. 
2 > ; > 24-45 +I. 6) If a Copyholder refuſes Payment of the Fine, Debt lies againſt him, Þr 
= | By Adion. 2 F. 1 Sid. 58. D. to be R. 2 Mod. 230, 232. Adm. and a Declardin 
Z : there in Debt for Refuſal of ſuch Fine. Lut. 597. Cliff. 244. Vid In. 
3 176. R. Per 3 J. Holt Cont. 3 Mod. 240. 3 Lev. 261. Sho. 35. 20 
3 8 9H | 
1 So, by the Executor of the Lord. Adm. 3 Lev. 261. 
1 | So, an Indeb. afſumpfit, R. 3 Mod. 240. 3 Lev. 262, Per 3 J. Hi 
= at. $90; 7 5 e 


. 
71 
F 

3 


e 
7 d w CF 


(H. 7.) And Non-payment of a Fine apparently reaſonable, upon Demand, b 
By ſeiſure as Forfeiture of the Copyhold. R. 1 Rol. 507. l. 20. Vide Poſt, (M. 4 
3 | forfeited, Tho! he pretends, that he does not know what Fine is due, &c, if ſuck 
= | | Pretence is merely groundleſs and covinous. Semb. Ray. 42. 
q But if a Fine is unreaſonable, Refuſal of Payment is no Forfeiture. 1 
e & 35. - eee, | 
I i Or, if it was dubious, whether a Fine was reaſonable or not, tho it i 
F . a ajudged reaſonable. D. 1 Rol. 507. I. 35. R. Ray. 42. 2 Mod. 231. 

4 So, if it be dubious, whether a Fine 1s certain or uncertain; a Refuſal v 
pay an uncertain Fine, if he tenders the Fine certain, is no F orfeiture. R. 
2 Cro. 617. R. Ray. 42. Semb. 2 Mod. 229. „ 
Vet if a Day is appointed for Payment of the Fine, and he does not ap 

r to excuſe his Default, tho' he tendered the Fine certain at the Tim 
when it was aſſeſſed, it is a Forfeiture. R. 2 Cro. 617. 

So, if it is dubious, whether a Fine be due or not, a Refuſal is n For 
feiture. R. 3 Lev. 309. = 

So it is no Forfeiture, if there was not a Demand from the Perſon of ti 
Copyholder at the Time limited for Payment of the Fine, or after wal 
R. Hob. 13 5. Semb. Ray. 42. Cont. Co. Ent. 647. d. Acc. 2 Med. - 

And if the Lord juſtifies in Treſpaſs for Non-payment of the Fine, * 
ough to ſhew a Demand. R. Hob. 135, vu 


EE ERS t 


But the Demand may be by the Steward, without Authority! in Writing. 


R. 2 Mod. 229. 
do it is no Forfeiture, if there was not an expreſs Refuſal. Co. Ent, 647, 


| Vide Pot, (M. 4.) 
Or, if he refuſes before the Time appointed for Payment, if he pays at 
me Time. Co. Ent. 647. d. 
Entry for a Forfeiture ought to be by the Lord, or another to his Uſe. 
But an Entry may be without Precept from the Steward. K. 2 Ma. 229. 


ö } | (1.1.) A Copyholder ſhall alien only by Surrender, 


3 Copyholder has no other Evidence for his Tenements but a Copy of 
Cr A the Court Roll. Lit. S. 75. 
And therefore he cannot alien by Deed. 3 
Nor by Will, without a mean Fra to the Uſe of his Will. Vide Ante, 
= | Ve the there be a ſpecial Coſtom, that he may deviſe without a Surrender; 
por then it ſhall be good. R. Lit. 26. Adm. Cart. 71. 
58, if a Copyholder be ouſted by Diſſeiſin, he cannot releaſe by Deed to 
de Biſſeiſor; for he has not the Cuſtomary Eſtate upon which a Releaſe 
may enure, and it would be a Prejudice to the Lord, who would loſe his 
= Fines, and Services. R. 4 Co. 25. 6, Kite. R. 1 Leo. 102. 


But, if a Man be admitted to a Copyhold upon a void Surrender ; he, who | 


= has Right, may releaſe his Right by Deed, and by this Releaſe his Right i 18 
extinct. R. 4 Co. 25, Kite. Co. L. 60. a. 
= So, if a Copyholder ſurrender upon Condition, be may afterwards releaſe 
the Condition by Deed ; for it cannot paſs by Surrender. R. 2 Cro. 36. 
== /:d: 4 Co. 25, Kite. 
WO "i a Lord grants the Inheritance of a Copyhold to A. the Copyholder 
way releaſe by Deed to A. and thereby extinguiſh his Cuſtomary Intereſt, 
6 10... 
= So, if 4. and B. are admitted to a Copyhold jointly, one of them may 
paſs his Eſtate, by Releaſe, to his Companion. R. Winch 3. 
i; WE wa Copyholder may {ell or releaſe his Copyhold to the Lord, by Deed, 
EK. Hutt, 6 5 Vide Poft, (L.) 


1 


1h 8.) But a Defect of the Roll ſhall be amended. 


If there be an Omiſſion in an Entry upon the Roll, upon Proof the Roll 


iy : tat be amended ; for the Roll does not conclude the Copyholder to plead, 
or give in Evidence the Truth of the Matter. R. 4. Co. 2 5, Kite. 
And therefore, if a Surrender upon Condition be preſented, and the Con- 


dition is not entred upon the Roll, it is not void; but the Roll ſhall be : 


WF amended. - R. 4 Co. 25, Kite, 
27- HR So, if the Day of the Court be miſentred upon the Roll, it ſhall be — 
ime ed upon Evidence, and ſhall not Nen R. 1 Leo. 290. 


K) What a Copyholder ſhall do, by Cuſtom, 
(K. 1.) Shall be Tenant by the Curteſy. 


W HAT a Copybolder may, or ought to do, and what not, the Cuſtom 
| directs, Co. L. 8 2. 


And 


395 


eren 


And therefore, by ſpecial Cuſtom, the Huſband may be Tenant by de 
Curteſy of a Copyhold, which he has in Right of his Wife. Adm. 2 Ly 
208. 1 And. 192. | ; 

But the Cuſtom ſhall be taken ſtrictly; and therefore, tho' the Huſband 
of one, who had a Copyhold at the Time of the Marriage, ſhall be Tenant 
by the Curteſy, yet he ſhall not, if the Copyhold deſcends during Coverture, 
K. 2 Leo. 109, 208, {Vide 1 P. W. 69. per 2 J. Cont.] 


(K. 2.) Shall have Dower. 


So, by ſpecial Cuſtom, the Wife may have all the Land of her Huſband, 

after his Death for Dower, or Freebench. 3 Lev. 385. Tit. S. 37. 

Or a Moiety, or 3d Part of his Land. Co. L. 33. 6. 

Or only the 4th Part of his Land. Co. L. 33.6. 

Or the Whole, or a Moiety, dum ſola & caſta vixerit. Kit. 105. 

Or during her Widowhood. Hob. 181. Ney 2. 

Or a Woman being eſpouſed when a Virgin, ſhall have all the Land 
whereof her Huſband dies ſeiſed. Kit. 102. 4. : 5 | 
Or, the Wife, by Cuſtom, ſhall have a 3d Part of the Rent of he 

Huſband's Land, and not the Land itſelf for her Dower ; as, at Buſh, Ni. 

102. 6. | | 
So, by Cuſtom, the Wife ſurviving ſhall have the Fee, and the Hu 

band e converſo. Noy 2. IE 
And ſometimes the Wife, by Cuſtom, ſhall be admitted to her Dope, 

after the Death of her Huſband. Vide Kit. 123. a. 
And ſhall pay a Fine. Vide Ante, (H. 1.) 
Sometimes ſhe ſhall have it without Admiſſion, as an Excreſcence from 

the Eſtate of her Huſband. Hob. 181. _ 

But a Cuſtom, that the Wife ſhall have Dower aſſigned by the Homage, 
without the Anſwer of the Terretenant, or a Plaint, or Proceſs againſt 
him, is ill. Kit. 103. b. | | | 

Or, that the Wife ſhall have Dower aſſigned of the Land, where the 

Huſband, before Marriage, has made a Leaſe for Life, rendering Rent. Ri 

1207, „ | „ 
When by Cuſtom, the Wife has Dower, ſhe ſhall have all Incidents; nd 
therefore, ſhall recover Damages upon the Sz. of Merton if her Huſband 

dies ſeiſed. R. 4 Co. 30. 6, Shaw, Mo. 410. Cre. El. 426. 

But ſhe ſhall not have Debt for Damages given upon the Sr. of Merion 
a Court Baron, except in the ſame Court, or in Chancery. R. 4 C9. 30. % 
Shaw. Yet Moor ſays, that 3 J. then held that Debt lies in B. R. fir De. 
mages aſſeſſed there = 15% 20-4041: | 
So ſhe ſhall not have Ejectment for a 3d Part of the Copyhold before it be 
aſſigned in Court. Per Pemb. 2 Sbo. 184. 3 3 
If the Huſt and purchaſes the Inheritance of his Copyhold, which 1 
veyed to A. for his Life, and afterwards to his right Heirs ; the Dower of fr 
Wife is not extinct, for the Cuſtomary Eſtate of the Huſband remains YL, 
his Life, out of which the Dower is excreſcent. R. Hob. 181. 1 Rat, 519 
40. 2 C. 126, 573. 2 Rel. 179. 
5 If Gs * be divorced a Menſd & Moro, yet ſhe ſhall have her Do” 
Hob. 181. 
But if the Huſband makes a Leaſe for Vears by Licence, the Wife af 
his Death ſhall not avoid, it; for the Leſſee alſo is in by the Cuſtom: 
2 Cro. 36. Mo. 758. | nd 


D 


>] 
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So, 
4 


e 
80, if the Huſband be a Bankrupt, and his Copyhold is ſold by the Com- 


| Tenant, (as he ought by the Cuſtom ,) tho' the Bargainee was not admitted. 

RK. Cro. Car. 569, 

| So, if the Huſband ſurrenders to A. and dies, and afterwards A. is ad- 

mitted, the Wife ſhall not have her Dower ; for upon Admittance A. ſhall 
be in from the Time of the Surrender. R. 3 Lev. 385. 1 Sal. 185. Sein. 

= 400. 

4 ; 80, . the Huſband a Copyholder for Life, where by Cuſtom 15 Wife 

W ſhall have Dower, takes a Leaſe for Vears; the Copyhold ; is determined, and 

che Wife ſhall not have Dower. R. Jon. 462. 


(K. 3.) Shall make Leaſes. 


Iz A Copyholder may make a Leaſe for one Year, without a Licence. R, 
A Os; 403. 9 Co. 75. 6. 
And thereupon may maintain an ehen. Mo. 539, 569, 128. Cont, 
W Cr. El. 483. R. 4 Co. 26, Melrich. Vide Pot, (P. 3.) 

= And, by ſpecial Cuſtom, for 3, 9, or 21 Years. Kit. 102, b, 

Or, for Life, and 40 Years after. Mp. 8. 

AJ But a Cuſtom, that the Leaſe ſhall be void if the Leſſor dies, is — 
EK. Lit. 23 5. Hut. 101. 

Otherwiſe, if the Leſſor alien. Har 2 J. Lit. 235. Hut. 101. 

hut a Leaſe for ſeveral Vears, without Laab, from the Lord, is not 
good, without a ſpecial Cuſtom. Per 3 J. Mo. 272. R. 1 Brow. 133. 

= Tho' the Leaſe be made without Indenture, by Parel, 1 Rol. 507. l 
W 45. Cro. El. 499. Mo. 392. 

© Tho' it be not in Poſſeſſion, but commences in futuro. R. 1 Rol. 507. 1. 
45. Co. El. 499. Mo. 392. 

= Tho' the Leaſe be for one Year & fic de Anno in Annum for 10 Your 4. 
for this is a Leaſe for 10 Years. R. 2 Cro. 301, 308. Vide Poſt, (M 

Or, for a Year & fic de Anno in Aunum, during the Life of the Leo; 
for this i is a Leaſe for 2 Years at leaſt. R. 1 Rol. 507. J. 55. 

= Or, de Anno in Annum excepting one Day in every Year, R. 1 Rol. 508. 
2. 1 B. 215. 2 Cro. 308. 

= So, if a Copyholder makes 3 Leaſes together each for one Year only, 
and each to commence 27 M. after the End of the former; it is not good, 
for it is only a Shift to evade the Cuſtom. R. I Rol. 508, 1 10; Cro. Car. 
233. Jon. 249. 

4 80, if a Coovholder covenants and agrees to make a Leaſe for 7 Years, 
and lo from 7 Years to 7 Years, for 49 Years ; for this amounts to a preſent 
= Leaſe. 2 Mod. 81. 

So a Copyholder having Licence to leaſe, ought to purſue his Licence z 
Ws otherwiſe his Leaſe is void, R. Cro. El. 395 

As, if he has a Licence to leaſe for 2 Years, and he leaſes for 3 Years. 
IJ Semb. Ow. 73. 

lk he has a licence to lads for 21 Years from Mich. laſt, and he leaſes for 
21 Years from 25 Dec. next. R. Cro. El. 395. 

If a Copyholder in Fee has a Licence to leaſe for Years, if he ſo long 3 
and he leaſes for Years abſolutely.. Semb. Cro. El. (462. 

do a Copyholder having Licence to make a Leaſe for 21 Years, cannot 


I | 5 Lek for that Term ; for he has ſatisfied his Licence by one Leaſe. 
| 9. 1 


- ther, is void. R. Mo. 8 
= "ug * FP I 


a 


miſſioners, the Wife ſhall not have her Dower; for the Huſband did not die 


But a denn that a Leſſee for Life ſhall —_ a Leaſe for the Life of ano- 


397 
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COPY HO LE DD. 
So a Leaſe by an Infant of a Copyhold ſhall be voidable. Tor, 1 57, 
What Lord may grant a Licence, Vide Ante, (C. 3.) 
When a Leaſe without Licence, not warranted by the Cuſtom, or not 
purſuant to the Licence, is a Forfeiture, Vide Pof?, (M. 2.) 


But if a Copyholder makes a Leaſe by Licence, the Leſſee may aſſign 
without Licence. 1 Rol. 508. J. 28. 


Or make an Under-leaſe ; for the Lord by his Licence has parted with his 
Intereſt. R. 1 Rol. 508. J. 28. . 

So, if the Leſſor after a Leaſe by Licence, dies without Heir, the Leſſee 
ſhall have it for his Term againſt the Lord; for the Licence is a Conf. 
mation of the Lord. R. Hut. 101, 2. 


So a Leaſe without Licence is good, between Leſſor and Leſſee, R. Ow, 
18, Tat. 199. 


And if a Copyhold be to A. for Life, Remainder to B. in Fee, and B. 
makes a Leaſe for Years by Parol, and then A. and B. join in a Surrender 


to the Uſe of B. the Leaſe commences preſently. R. Cro. El. 160. 


If the Lord licenſe his Copyholder to make a Leaſe of Lands in the Te. 


nure of A. tho' they are in the Tenure of B. yet the Licence is good, R. 


2 Rol. 52. J. 20. 


If the Lord licence his Copyholder for Life to make a Leaſe for 3 Vears, 


if he ſo long live; a Leaſe for 3 Years abſolutely, is good: For a Leaſe by a 


Copyholder for Life determines by his Death, and therefore the Condition 
annexed, being implied by Law, is void. R. Ow, 73. Cre, El. (462,) 
Semb. 2 Cro. 437. Popb. 105. 

So, if he makes a Leaſe for fewer Years than his Licence allows. R. 
3 Cro.-437. | & Os. £5..436-- . 

If the Lord licence upon Condition, the Condition is void ; for he grants 
nothing, but only diſpenſes with the Forfeiture. Per 2 J. Gro. El. (462,) 
Poph. 106. 9 ” 
But a Licence may be upon a Condition precedent ; for till the Condition 
is performed, it is no Licence. Poph, 106. 

A Leaſe from the Huſband by Licence, ſhall not be avoided by the Wife, 
who claims Dower by Cuſtom ; for the Leſſee is in under the Cuſtom, R. 
2 Gre. 20. | | 


So, if a Copyholder, after a Leaſe by Licence, forfeits his Copyhold ; the 


Lord ſhall not avoid the Leaſe. Semb. Hob. 177. 


Or, dies without an Heir. R. Hut. 101. Vide ſupra. : | 
If a Copyholder by Licence makes a Leaſe for Years, rendring Rent, he 
cannot afterwards ſurrender the Rent without a Surrender of the Reverſion. . 
1 Leo. 315. OY Se = 
And if he grants the Rent, and the Leſſee attorns, the Grantee ſhall not 
have Debt for it; for he is not privy, nor has the Reverſion. Semb. 1 Leo. 
315 


ut the Grant is good as a Rent-ſeck. Per Gawdy, 1 Leo. 315. i 
A Leaſe without Licence, not warranted by the Cuſtom, is a Forfei- 


ture. Vide Poſt, (M. 2.) 


But makes no Diſſeiſin to the Lord. Lat. 199. 


(K. 4.) Copyhold ſhall deſcend contrary to the Rules of the 


Common Law. 


So, by Cuſtom, a Copyhold ſhall deſcend contrary to the Rules of the 


Common Law ; as, by the Cuſtom of Burrough Engliſh to the youngel 
Son. Kit. 102. 4. 1 


Or, 


r, 
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Or, to the youngeſt Brother. Kit. 102. a. 

Or, to the youngeſt Daughter. Kit. 102. 4. 3 

To the youngeſt Son or Daughter of the firſt Wife, ſhe —_ eſpouſed 
when a Virgin. Kit. 102. a. 1 Ver. 489. 

So to the eldeſt Daughter only. 

To the eldeſt Daughter for Life, and after her Death, to » tha next Heir 
Male of the Father, who derives his Deſcent by Males. R. 1 Sid. 367. 
1 Lev. 172, 293. 

And if, by Cuſtom, the Wife has Freebench, and during her Eſtate the 


Eldeſt dies, the next Daughter, being eldeſt at the Death of her Mother, 
ſhall have it. R. 1 Sid. 267. 1 Lev. 172, 


So, by Cuſtom, a Copyhold may deſcend to all the Males; as, in Gavel- 


kind, at Iſlington, Kit. 102. a. 
Or, to all the Brothers. Kit. 102. a. 


Or to all the Sons, if the Copyhold contains above 5 Acres; ; otherwiſe to 


the Youngeſt only, Kit. 102. a, 


So, by Cuſtom, if a Man purchaſe Bookland, and Bondland fimul & ſemel; 
it deſcends to the Eldeſt Son. 1 Leo. 56. 


So, if he purchaſe Bookland firſt, and then Bondland, both deſcend to the 
eldeſt : but if he purchaſe Bondland firſt, both deſcend to the Youngeſt Son, 
1 £0. $9. 


So, by ſpecial Cuſtom, a Copyholder for Life ſhall name his Succeſſor. 


N. 1 Bol, 562. J. 5. R. 4 Leo. 238. 1 Brow, 132. Otherwiſe, the Lord 


ſhall have it. 1 Sid. 267. 


So, by Cuſtom, after the Death of a Copyholder for Life, the Lord ought 1 


to admit his eldeſt Son for Life, and if he has no Son, his Daughter. Adm. 
Mo. 788. 


„ as ſhall appoint a Guardian, 


So, by ſpecial Cuſtom, the Lord ſhall name Guardian to the Heir of 
his Copyholder, who is within Age, the next of Blood, to whom the Co- 


pyhold cannot deſcend, Kit. 103. a. Vide Ante, (E.) 


Or, ſhall give the Cuſtody to his Bailiff, who ſhall render an Account 
to the Heir at his Age of 14 Years. Kit. 103. a. Dy. 302. b. in Marg. 
Or, otherwiſe ſhall diſpoſe. of it according to the Cuſtom of the Manor. 


3 Lev. 395; 


As, by Cuſtom, the Lord may aſſign a Copyhold to any one, during the 
Infancy of the Tenant, without Account. Semb. 1 Leo. 266. 


do, by Cuſtom, the Heir at the Age of 14 Years _ chuſe a Guardian 


for himſelf. Kit. 103. à. 


But a Copyholder cannot diſpoſe of the Cuſtody, by his Teſtament with- 


in $7. 12 Car. 2. 24. R. 3 Lev. 395. If there be a ſpecial Cuſtom, that 
the Lord ſhall aſſign a Guardian to his Infant Copyholder. R. in the ſame 


Caſe. Lut. 1190. 
If the Lord, by Cuſtom, appoints a Guardian to his Copyholder, ſuch 


Guardian hall have Debt, Sc. in his own Name, for Rent upon Leaſe of 


the Copyhold. Dy. 302. 2 in Marg. 

1 FO ſhall have Ejectione Cuftodie. R. Cro, El. 224. 1 Leo. 328. Vide 
or, (P. 3. 

So, if a Copyholder be a Lunatic, the Lord, by ſpecial Cuſtom, may ap- 

FR 2 Guardian, or Committee of his Cuſtomary Lands. Aam. Hob. 215, 
uf, 16, 
So, if a Copyholder be an Ideot ; for the King ſhall not have the Cuſtody 


of his Copyholds, tho' St. Prerog. Regis ge. to the King the Cuſtody of 
al his Lands. 4. Co. 126. Hard. 434. R. Dy. 302, $; 7 


Or, 
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Or, ſurdus & mutus. R. 2 Cro. 105. 
| And the Committee ſhall hold againſt the raters Amy of the Copyholde 
R. 2 Cro. 105. 6 


But fuch Committee mall! not ſue in his own Name, but in the Na 
the Lunatic. R. Hut. 16. Hob. 215. 


(KK. 6.) Copyholder ſhall have Common. 


So, by ſpecial Cuſtom; a Copyholder ſhall have Common within th 
Waſt of the Lord. 4 Co. 32. a, 8 : 
Or, in alieno ſolo, 4 Co. 32. 
So, by Cuſtom, he may have Sole Paſture i in he Waſt of the Lord. 2 
2 Sand. 327. Pol. 16. Dub. Yau. 255. 
And may claim Sole Paſturage for his Cattle, tho' not Jevant and couchant 
R. Pol. 20. 2 Sand. 327. 6 
But he can have Common only for his Cattle IE and conchant, Ain, 
„ a 
So he may licence a Stranger to put his Cattle! into Sole Paſture, R. 2 Sand, 
327. Pg. 23s 
But not into Common. Adm. 2 Sand. 327. | 
So a ſingle Copyholder may 1 a Cuſtom to have Common within the 
Waſt of the Lord. R. 4 Co. 32. 
= So, by ſpecial Cuſtom, a . may have . or other Proft 
I | within the Waſt, or Woods of the Lord. 4 Co. 32. 
And tho' the Lord ſells his Waſt, and afterwards 3 a 5” the 
Copyholder ſhall have Common. 1 Brow. 231. Vide Poſt, (K. 7 
But if the Lord enfeoff his Copyholder, who has Common * Ale 
whereby the Copyhold is deſtroyed, he ſhall not have Common; for it is 
gone, R. 1 Sal. 170, 
So, if he confirm the Eſtate of the Copyholder cum pertinentiis. R. 2, 
253. 1 Bul. 2. Tel. 189. 1 Brow. 220. 2 Brow. 209. 
So, if the Lord by Deed grants the Freehold of a Copyhold, to which 
Eftovers belong, to his Copyholder, with all Lands and Hereditaments ap- 
purtenant, or uſed with it; the Eſtovers are ropes... R. 2 Cro. 253, Me. 
667. 2 Brow. 211. 
So, if the Lord grants the Freehold of a Copyhold, to which Common 
belongs, with all Profits and Common Appurtenant ; the Grantee ſhall not 
have Common, for it was appurtenant to the Cuſtomary Eſtate, not to the 
'Freehold. R. 2 Rol. 61. J. 5. D. Cont, 1 Bul. 2. 
Tho' the Grant was only for Years. R. 2 Rol. 61. J. 10. 
| Yet if a Copyhold to which Common belongs eſcheats, and the Lord, by 
Deed, grants it with all Common Appurtenant, or ufed with it ; the Grantee 
ſhall have Common, for it amounts to a new Grant, tho' the antient Com- 
mon was extinct. R. Cro. El. 794. 2 And. 169. 
So, if a Copyholder has Common out of the Manor, and be enfranchiſed; 
his Common 1 remains, for it belongs to the Land. 1 Sal. 170. 


me of 


"IS 7. 0 Shall take Trees 


So, by ſpecial Cuſtom, a Copyholder in Fee may cut down Trees, * 
* them. at his Will. R. 1 Rol. 560. J. 25. Cro. Car. 221. Dal. 8. 
Oy 2. | 
Fi a pop elde [= Life, who by Cuſtom names his Succeſſor ; for he 
has quaſi an Inheritance. R. 1 Rol. 560. J. 35. 1 Brow, 132. 2 Brou. 
87. Ney 2. 
6 And 
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And one ſingle Copyholder may preſcribe to have Power to cut Trees. R. 
Co. El. 353. 4 Co. 32. 

But a Copyholder for Life merely cannot cut down and ſell; for ſuch 
Cuſtom, that a Copyholder, who has not any Intereſt but for Life, ma 
cut down Trees at his Will, is void. R. 1 Rol. 560. J. 30. Adm. 3 Bul. 
81. R. 2 Cro. 29. R. Coo. Car. 221, R. I Bul. 158. 2 Brow. 8 5. Ney 2. 
Jon. 24 5. | 

Or, that every Copyholder may cut. Vin. 1. | 

So a Cuſtom, that a Copyholder may pull down Houſes, is ; void. D. 
1 Bul. 

So, by ſpecial Cuſtom, a Copyholder ſhall take Houſebote, Hedgebote, 
Cartbote, Sc. R. Cro. El. 5. Adm, Mo. 812. 

So it ſeems, without a ſpecial Cuſtom. Per Holt, Sal. 638. 

And if the Lord cut down Trees, where by Cuſtom the Copyholder ſhall 
have the Lops; an Action upon the Caſe lies againſt the Lord. R. 1 Rol. 196. 
1 Brow. 231. 1 Ro. 108. J. 10. 

Or Treſpaſs. Per Cur' inter Aſbmede and Ranger, R. 12 WW. 7 (Re- 


ported Comyns s Rep. 71. Sal. 638. Ld. Ray. 551. But wk i in Parl. 
Sal. 638. Ld. Ray. 551.) R. 1 Leo. 272. 


So, if the Lord 55 and ſells his Trees, and the Bargainee cuts them 
down, an Action upon the Caſe lies againſt the Bargainee. R. 1 Brow. 
231, 

So, if the Lord demiſes the Manor for Years, except the Trees, and the 


Leſſee grants a Copyhold ; the Copyholder ſhall have the Lops of the Trees, 
for they are Parcel of the Manor.. R. 1 Brow. 231. 


Otherwiſe, if the Leaſe was for Life ; for then they are ſevered from the 
Manor. R. 1 Brow. 231. 

So, if a Copyholder for Life does Waſt, and cuts down Trees, &c. he 
in Remainder {hall have an Action upon the Caſe. Dub. 3 Lev. 131. 

So, if a Stranger cuts down Trees upon a Copyhold, the Copyholder 
ſhall have an Action upon the Caſe for the Loſs of Shade, Fruit, &c. tho 
it was not the Cuſtom for him to take the Trees. 3 Lev. 131. | 


So, the Lord alſo, for the Prejudice to his nberinner. 3 Lev. 131. Vide 
Afion upon the Caſe for Misfeazance, (A. 2.) 
So the Lord may have Treſpaſs. 2 Rol. 551. I. 50. 


So a Copyholder ſhall have Treſpaſs are Clauſum fregit & fuccidit. 
1H 418. 6 @ 35-8: 


So, where there is not a ſpecial Cuſtom for the Copyholder to cut, the 
Lord may cut, and the Copyholder has no Remedy againſt him ; Tho' he 
be Copyholder for Life, and pleads that he has not ſufficient for Repairs. 
R. Cont. in B. R. and Exch. but reverſed in Parl. Sal. 638. (Ld. Ray. 
_ $51.) 

So the Lord may grant all the Wood. 


And if he grants it to a Copyholder, the Benefit does not merge in | his 
Copyhold, | 1 Fer. 22, 


(K. 8. ) Shall render his Services. 


A Copyholder ought to do his Services to the Lord. 42 Ed. 3. 2 5. 2 
When a denial of Services i is a Forfeiture, Vide Pop (M. 4.) 


Tenant by Copy ſhall do Fealty. Co. L. 63. (* 9. 
When a Freeman does Fealty he ſhall put his right Hand upon the Book Fey. 
and ſhall ſay, I ſhall be faithful and true unto You, and Faith to You ſhall bear 
I the Lands which I claim to bold of You, and I "ſhall lawfully do to You the 
Vor. II. 5 K Cuſtoms 


Me 


| 1 
| a Ke, 
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K. 10. 
1 


8 (K. 11.) 


s EB. 


Cuſtoms and Services, which I ought to do at the Terms aſſigned, So ht 5. = 
God; then he ſhall kiſs the Book. 


By the St. 17 Ed. 2. Lit. S. 91. 


But a Villein ſhall fay, J from this Day ft: 


orzward ſhall be to You true gy, 
faithful, and ſhall owe You Fealty for the Lands that I hold of You in Vil nage, 


and ſhall be juſtified by You in Body and Goods, So bel me God. By the $; 
17 Ed. 2. Rafi, Co. L. 68.4. 


Tenant by Copy ſhall do 


9 Co. 76. Co. L. 68. a. 
But the Steward may take Fealty for his Lord. Lit. S. 22 


Or, the Bailiff. Lit. S. 92. 


A Copyholder ſhall render Rent. 
And if the Copyhold comes to the Lord by Eſcheat, Se. he may make 


a Grant of it, rendring a 
But if a Man by Deed demiſes a Copyhold and Free- land, rendring Rent; 


greater Rent. 


Fealty i in Perſon; for he cannot ſwear by Attorny. 


Per Lea, 2 Rol. 236. 


the whole Rent ſhall iſſue out of the Free- land, for the Leaſe without Licence 
is void as to the Copyhold. Per Dy. Mo. 50. 
So, if Copyholder ſurrenders, rendring Rent; the Reſervation of Rent i; 


void. D. Mo. 352 
And if the Lord, upon a Surrender makes an Admittance, rendring 1 


greater Rent, the Reſervation is void. 


— 


Go Og ett 


22 


Per 


Kit. 103. a. 
So, by Cuſtom, a Relief may be due upon Alienation, 


And a Deviſe ſhall be an Alienation. 
So every 


L. 


Heir ſhall pay a Relief. Kit. 1 46. 
cepts Rent; yet he ſhall pay a Relief. R. Cro. El. 885. 


cannot be apportioned. R. 3 Leo. 13. 


no Relief ſhall be 


pay a Relief, till the Reverſion falls in. 


2 Rol. 236. 


So, by Cuſtom, a Copyholder ſhall be bound to pay a Relief to his Lord, 
either by Tenure, or Reſervation. 


Jon. 133. 


And, by Cuſtom, it may be but 14. tho the Rent be 10s. 


Kit. 103. a. 


Or, a Moiety of the Rent upon a Deſcent, and as much upon a Purchuſe. 


91. 


R. Lat. 95. 


Lat. 5 


Freeholder, who has Land by Deſcent within a Manor, being 


of full Age, ſhall pay a Relief. Lit. S. 112. 
Or being of wy Age, if he does not hold by Chivalry. Kit. 146. G. 


So, if he dies, * Heir being within Age, and in Ward to the King for 
all his Land, at full Age he ſhall pay a Relief to the other Lord. K. 


2 Cro, 28. 
So, if the eldeſt Son dies before Entry, whereby the Youngeſt enters, he 


| ſhall pay 2 Reliefs. 


Kit. 146, 


Tf a Tenant enfeoffs his Heir, and dies before the Lord accepts him, the 


If the Heir after his Anceſtor's Death enfeoffs B. of whom the Lord ac- 


But if he dies, his Heir being within Age, and the Lord refuſes the Ward, 
he ſhall not have Relief. Semb. 2 Cro. 28. 
So, if one Parcener dies, his Heir being of ta Age, no Relief hall be 
paid ; for all the Parceners are but one Tenant to the Lord, and a Relief 


So, if upon a Grant in Fee Farm no Rent be reſerved, or the full Value; 


paid. Mo. 168. 


So, he, who is in by Purchaſe ſhall pay no Relief. Kit. 146. 
So an Heir, by Deſcent, of a Reverſion after an Eſtate for Lite, ſhall not 


Kit. 146. b. 


So Tenant by Fee-Farm ſhall pay no Relief. Kit. 146. b. 


So none Tha U pay, except the true Tenant in Fee. 


I 


Keil. 82. 8. 


r 
The Lord ſhall diftrain for a Relief, and ſhall not have Debt for it. Co. 


L. 83. 


But his Executor or Adminiſtrator ſhall have Debt, and ſhall not diſtrain. 
e 
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If a Copyholder refuſes Payment of his Rent due, upon a cial £ Demand, (K. 12.) 
it is a Forfeiture. Vide Poſt, (M. 4.) 1 _ 
So, if a Copyholder ſurrenders the Reverſion after a Leaſe to A. who is 
admitted ; the Aſſignee ſhall have Covenant againſt the Leſſee for Non-Pay- 
ment of the Rent, within &. 32 H. 8. 34. R. Cont. 2 Cro. 30 5. Nl. 223. 
Per Hob. 178. Dub. Cro. Car. 2 5. D. cont. Cro. Car. 44. Re. acc. 3 Lev. 
327. Vide Poſt, (N.) R. acc. 1 Sal. 185. Sho. 285, Skin, 30g. 
So he ſhall enter for a Condition broken within the fame Sr. 32 H. 8, 
34. Semb. 3 Lev. 327. 
$ the Reverſioner may diſtrain for Rent, without Attornment or Notice, 
R. Ray. 18, R. Pol. 142, 1 Lev. 40. 
So, if A. makes a Leaſe of a Farm, Part Copyhold, and Part Freehold, 
rendring Rent, and afterwards aſſigns the Reverſion by Grant and Sur- 


render to B. the Rent iſſues out of both, and B. ſhall have Debt againſt the 
Leſſee or his Aſſignee. R. Cro. El. 606, 622, 


So a Copyhclder ſhall do Suit at the Court of his Lord. 5 1 . 
And he ought to do it in Perſon, and not by Attorny; for he is not within By : 8 
the Sr. of Merton, 20 H. 3. 10. 2 Inſt. 100. R. 1 Leo. 104. | holder, 


So he cannot do perſonal Services by Attorny. 1 Leo, 104. 


But a Copyholder may e with the Lord pro ſetta A. TORE 
Kit. 74. 


4 


so a Free-man may do Suit at the Lord's Court. 
But by Sr. Marl. 52 H. 3. 9. A Free-man ſhall not be diſtrained to do do „le 22 
Suit, if he is not bound to do it by his Feoffment or Preſcription. holder. 
And by the ſame Stat. If Land, which ought to do Suit, deſcends to Par- 
ceners, ſhe who has the Part of the Eldeſt, ſhall do Suit for all, and the 
others ſhall make Contribution. 


So by the ſame Stat. Jointenants or Tenants in Common ſhall do but one 
Suit for all the Land. 2 Int. 119. 6 Co. 1.6. 


So a Feoffee of the Eldeſt's Part ſhall do Suit for all the Parceners. 2 2 Ty 
119. 6 Co. 1. 5. 


So Tenant by the Curteſy. 2 Inſt. 119. 25 
And a Woman may be a Suitor at a Court Baron. 2 Inft. 


But lon the Free-ſuitors are Judges, a Woman ſhall not be Judge there. 
2 Inf, 1 | 


But none ſhall do Suit, when he is in Ward of the King: or his Committee. 
F. N. B. 158. A. 


* Tenant in Dower, of Lands in Ward of the King. F. N. B. 
158. B. | 


Nor, the Leſſee of the King, of Lands eſcheated or forfeited, F. N. B. 
159. 4. 

So Tenant in Dawes: of any Land, ſhall not do Suit; if the Heir has 
ſufficient to be diſtrained for it in the ſame County. F. N. B. 159. A. 


So, if the Lord purchaſes Part of the Land, the whole Suit is gone ; for he — 
cannot have, nor make Contribution. 2 Inft 120. | 


So, if Parcel deſcends to the Lord. Tbid. Semb. 
et if a Tenant enfeoffs another of Parcel, every one ſhall do Suit; for 
| the Service being intire ſhall be multiplied. Vid 2 Inſt. 119. 6 Co. 1. 6. 


80, 
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. So, if Land deſcends to Parceners, where the King is Lord, all ſhall do 


Suit; for they are not within the Sz. of Marl. F. N. B. 159. C. 
And this after Partition, or before. F. N. B. 159. C. 


(K. 15.) By the Sr. of Merton, 20 H. 3. 10. Every Freeholder may do Suit by 


By Attorny. Attorny at the Hundred, Court Baron, Ec. | 
But he ought to make an Attorny under his Seal. 2 zH. 100, 
And if the Steward does not allow his Attorny, he ſhall have a Writ 4 
Attornato allocando. 2 Inſt. 100. 
And upon that an Alias, Pluries, and Attachment, if the Refuſal be con- 
tinued. Kt. 74. a. © gs 
Such Attorny ſhall do the ſame Suit as the Freeholder ought. 2 Inf. ro, 
But he cannot be a Judge as the Freeholder is; for no A& can be done 


in a judicial Capacity, by Attorny. 2 Inſt. 100,—Cont. Per Holt; for the 


St. makes no Difference, inter Hunt and Bourn, H. 1 Ann. 1 Sal. 341, 
And therefore, a Fine in Antient Demeſne before an Attorny of the Suitors 
is good, R. int. Hunt and Bourn, H. 1 An. 1 Sal. 340, 1. 


808.160 Every one of the Age of 12 Years ought to do Service, at the Tourn dr 

uit real. 
Leet, and take an Oath to be loyal, &c. Co. L. 68.6, 

Clerks, and Women were not exempted by the Common Law. 2 Jy, 


TIS 5 
And everv Perſon is reſiant within ſome Leet. 


And a Perſon not reſiant may be bound to do Suit at the Leet. Sal. bog, 


But by the Common Law, Perſons having Cure of Souls were exempted, 
2 Inſt. 121. F. N. B. 160. C. | 

And by the Str. Marl. 52 H. 3. 10. Archiepiſcopi, Epiſcopi, Abbate, 
Priores, Comites, Barones, Vir: religigi, & Mulieres. 

And, by the Equity of this Statute, all Eccleſiaſtical Perſons, Secular or 
"Regular, 2 Inf. 14. 3 

So Tenants in Antient Demeſne ſhall not be diſtrained to do Suit at the 
Leet, or Sheriff's Tourn. F. N. B. 161. C. | 

This Suit ſhall not be done by Attorny ; for it is not within the S. f 
Merton, 20 H. 3. 10. 2 Inſt. 99. eh 


But by the Sr. of Marl. 52 H. 3. 10. A Man having Land in 2 Letts, 


ſhall do Suit only where he is converſant. 


If his Houſe be within 2 Leets, he ſhall do Suit where his Bed is. 


2 Infl. 122. | 
If his Family is within 2 Leets, he ſhall appear where he is commorznt. 
2 Inſt. 122. | | . 
And the Servant ſhall be ſaid to be reſiant, where the Maſter is. Kt 


33. . | 


(k. 17.) For Suit-Service the Lord may diſtrain. 2 It. 118. 
. or Suit by Parceners before Partition, the Lord may diſtrain any of them 
to do Suit. F. N. B. 159. E. 5 | 
So, after Partition; but then the others ſhall have a Writ againſt the 
eldeſt Parcener to do Suit, and ſhe ſhall have a Writ de Contribution j® 
cienda againſt thoſe who refuſe Contribution. 2 It. 119. | 
But a Writ de Contributione facienda does not lie before Partition; for i 
is not within the Sz. of Marl. 9. 2 Inſt. 119. f 
Nor in the Caſe of the King does it lie, before, or after Partition; for the 
St. Marl. q. does not extend to the King's Courts. 2 I1rft. 119. 
So for Suit of Joint-tenants, the Lord may diſtrain each. 2 It. 119- 
But if one does Suit, he ſhall not have a Writ de Contributione faciens 


againſt the others; becauſe the Poſſeſſion is intire. 2 Inft. 119. 95 


be Tenant repurchaſe this Parcel. Fitz. Heriot 1. Rnd greft-o—n Ar SA. 
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0 for Suit by Tenants in Common, the Lord may diftrain either, and 
he ſhall have a Writ de Contributione Hacienda. 2 Inſt. 119 

By St. Marl. 52 H. 3. 2. The Lord ſhall not diſtrain for Suit-Service 
out of his Fee. 2 Inft. 104. 

And for Suit Real, the Lord ſhall not diſtrain, but there ſhall be an 
Amerciament. 2 Inſt. 118. 

And for Suit of Court the Lord ſhall not have a Writ ad Sectam in Curid 
ſud faciendam ; becauſe he may diſtrain. Q. F. N. B. 158. D. 

If the Lord diſtrains for Suit-Service, when it is not within a Charter of 
Feoffment, By Str. Marl. g. the Tenant ſhall have a Writ contra formam 
 Feoffamenti, F. N. B. 163. 

Which lies only for the Feoffee and his Heirs, againſt the Feoffor and 
his Heirs. F. N. B. 163. C. 

If the Lord diſtrains Parceners, Joint-tenants, &c. contrary to the St. 
Marl. 9. the Tenant ſhall have a Writ upon the Statute de exoneratione 
Sect. Þ N. B. 159. 

So, if he diſtrains a Ward of the King, or any one who _— not to do 
Suit. F. N. B. 158. __ 

80, if the Lord diſtrains Perſons to come to his Leet, who are exempted | 
by the St. Marl. 10. they ſhall have a Writ upon this Statute for their Diſ- 
charge. F. N. B. 160. 2 Inft. 121. 

So, if he diſtrains any, who are exempt from Suit to the Leet, by the Com- 
mon Law, they ſhall have a Writ, that he do not diſtrain them. F. N. B. 
401. 66-07; 

But for Suit of Court, the Tenant ſhall not have a Writ of Attachment, 
but only after a Writ that the Lord ſhall not diſtrain him, if he be diſtrain- 
ed when he ought not by the Common Law; tho' if he be diſtrained when 
he ought not by any _ he — have an Attachment at firſt. F. N. B. 


160. B. 
Heriot is the beſt Beaſt, or other Thing, due to the Lord upon the EPL K. 18.) 
or Alienation of his Tenant. © © Wee ee. 
But the Lord ſhall have that which he chooſes for the beſt, tho' it be the | 


| worſt, Hob. 60. 


Heriot may. be due by 3 which is Heriot-Service, or bs Cuſtom, _ GK. 19) 


Heriot-Service is due only _ the Death of a T enant in Fee. D. 21 H. 8 128 


7. 13. 4. | MWùWöen due. 
Yet it may be reſerved upon a Leaks for Life, after the Death of Tenant . ee. CT 
SEES iu, Fat 
| for Life. R. Lut. 1367. 22... IHR a 


| So, if a Leaſe be to A. for Life, and afterwaads to B. for Life, Remain- s. 24 A 
* to C. for Life, an Heriot may be reſerved after the Death of each of them, © 
2 Sand, 16 1 

So, if * be for Vears, if 2 "TS continue, it may be reſerved after 
the Death of each Life. 2 Sand, 165, R. Lut. 1367. Winch 47, 57. 4 
If Tenant by Heriot-Service aliens Parcel, the Heriot ſhall be multiplied. —,< bs <= ; 
Fitz. Heriot 1. A. . $4 + C G. e. a. 2. he . 2493 Mu 44 759. . ſ 

And if the Lord be ſeiſed of a Heriot by the Alienee ; it continues, tho 


But a Heriot is not due, if the Tenant at his Death had no Beaſts, Semb. 
| Hob. 176. Hut. 4. Dy. 199. ( 
Nor is it due of the Goods of Ce eftuy que Truſt, but of him who has the : 
legal Eſtate. - 1 Ver. 441. | 
Heriot-Service is of the Nature of a Rent. 2 Sand. 166, | . 
And therefore ſhall go with the Reverſion to the Heir. 2 Sand. 166. = 
Or, to the Grantee of the Reverſion. 2 Sand. 166. 2 | 
Vor. II. ä 5 L | So, 


* 
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So, if there be a Leaſe for Lives, rendring Rent, and an Heriot upon 

very Death, and afterwards the Manor is leaſed for Years ; the Heriot goes 
wit the Reverſion to the Leſſee. R. Win. 9. 

So, if a Leaſe be for 99 Years, if 2 Lives ſo long continue, to commence 
after a Death, Surrender, Cc. of a former Leaſe, reſerving an Heriot after 

the Death of each Life; if either dies before the Leaſe commences, no Herigt 

| ſhall be paid. R. Per 3 J. Keeling Cont. 2 Sand. 166. 1 Sid. 437. 1 Ven. 
91. 1 Lev. 294. 2 Keb. 677. 

80, for the haſt Life, no Hetiot can be ſeiſed, or levied by Diſtreſs, but 
only by Action upon the Contract; for by his Death the Term is determined 
Dub. Lut. 1368. 


(. 20.) | Heriot-Serviee 9 be ſeiſed. Cm. Per Fromich, Kel. $2. a. 84. © 
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c 
* e act. Pl. Com: acc. Mo. 540. Cro. El. 590. R. cont. Bend, pl. 47, 
By Seiſure. N. Cont. 1 . * Acc. Bro. Heridt 2. K, 
So, an Heriot due by Reſervation ; for that is an Heriot-Service, Du, 
Tut. 1367, 8. : 
5 And the 7 1 may be out of bis Fee. 6 Ed. 3. 36. 4. R. Lud. 130) 
K . Fitz. Heriot 5. R. i Sal. 3 56. 1 
z by a Stranger to the Uſe of the Lord. Per Keble, 2 H. 7. 15,6, 
So, So, if the Heriot be eloigned, the Beaſt of another, remaining within hy : 
Fee, may be diftrained, or ſeiſed. Per Chard, 27 Af. 24.—Per (ur, 
l. 167. 4. —lt may be Uiſtrained, but not ſeiſed; Cb. Car. 260. | & 
1 So, if an Heriot be ſold, it may be ſeiſed in 11 Hands of the Vendee, ut- 
= bels the Sale was in Market Overe, Kit. 134. . 1 
i} But, RM the Beaft of another may not be ſeiſed for an Heri. n 
| I 1 Ed. 3 D. Co. Car. 260. 5 
'$ So, * wer a Leaſe for 3 Lives there be reſerved for an Heriot upon the M 
Death of each, bis or their 2 Beaſt, and the Leaſe be aſſigned, and then 1 
BY one of the Lives dies; the Beaſt of the Aſſignee cannot be taken. R. 2 Nu. ry 
| | 451. J. 30. Lut. 1368. Far 
ZH So, upon a Reſervation of an Heriot, the Beaſt of another upon the Land S 
= cannot be diſtrained. Dab. 3 Mod. 231. Lut. 1 368. | 
(K. 21.) So for Heriot- Service a Man may diftrain ; for i it is a 3 annexed to the de 
By Diftres. Land. Per 2 J. 8 H. 7. 10.6. Pi. Com. 96. 4. Co. Car. 260, 5. Wi 
„ Heriot 2. 
And may diſtrain the Cattle of a continuing upon the PR? Crt, 
Car. 260. Bro. Heriof 6. Vide Ante, (K. 20.) 
In Avowry for Heriot-Service, he ou ght to preſcribe, that he and all tho Wl _ 


whoſe Eſtate, Gc. __ to have an Heriot upon the Death of "7 Tenant, 
21 H. 7. 13. 4. 15 
, And he ought to = what Land * holds 3 in particular. 21 H. /. 
1 6. 2. 
3 12 Ar Seifin! in himſelf, or in his Anceſtor. 6 Ba. 3. 36. 4. Pr 
1 WF on 14 
=_  * | And thew, whether hs Heriot be a Beaſt or other Thing. R. Eb. 176 
1 Hut. 4. 
It is ſufficient if it be alledged, that he died his Tenant, without 1a | 
that he died ſeiſed. Per Car. 44 Ed. 3. 13. 4 
And in Avowry for an Heriot, he need not ſhew 65 what Beaſt, or, © 
what Value. R. Cv. Car. 260. Fon. 300. | 7 
And if he avow for ſeveral Heriots, it is ſufficient to ſay, that he too 
them nomine Heriotor generally. R. 1 Bul. 102, 


But 


I 


ESE HOLD - 7 


10 an Avowry, that every Tenant at his Death bath uſed to pay an 
Heriot, is repugnant, and bad. 21 H. 7. 13. 4. 15.4. 

80 an Avowry without alledging Seiſin of the Services, whether it be Rent- 
Service, or not, or upon the Death of what Tenant it is due, is bad. Bend. 
S + 
80, for an Heriot upon Reſervation of the beſt Beaſt, or 5/. at Election, 
| the Leſſor, or at leaſt his Bailiff cannot diſtrain for the beſt Beaſt, till a De- 
mand, or Election made. D. Lit. 35. 
So a Diſtreſs for an Heriot cannot be out of the kicker, I Sal. 356. 
The Property of an Heriot-Service is not veſted in the Lord till Diſtreſs, 
or Seifure, 8 H. 7. 10. b. Semb. that it was veſted before, otherwiſe he 
| could not ſeiſe. Pl. Com. 96. a. 
Seiſure of an Heriot-Service, due by antient Tenure, may be out of the 
Manor. Per Holt, Sho. 8 1. 
Otherwiſe, of an Heriot reſerved by Deed. Sho. 81. K. Cont. Lut. 
136 
eiotService ſhall be extin& by Unity of Poſſeſſion. 14 F. 4. 5. a. 
Bro. Heriot 8. ; 
So, if the Lord purchaſes Parcel of the Land, Co. L. 149.6. R. 8 Co. 
105, 2 Brownl. 294. 
So, if a Tenant makes a Settlement upon his Son in Marriage, it avoids 
| the Heriot, and is not fraudulent within St. 13 El. 5. R. 2 Brownl. 187, 
But by Sr. 13 El. 5. A Feoffment, &c. or Conveyance of Lands, Fc. of 
an Intent to defraud, &c. of Heriots, Sc. as to the Perſons fo defrauded 
# ſhall be void ; and the Perſon Party to ſuch Conveyance, &c. who ſhall wil- 
fully put in Ure, Sc. the ſame, ſhall forfeit a Year's Value of ſuch Lands, 
and the whole Value of ſuch Goods, &c. | 
And upon this an Action lies for the Lord Qui tam, Sc. for all Goods 
aliened to defeat him of his Heriot, tho' other Lords are alſo defeated ; and 
the Plaintiff ſhall recover only the Value of his Heriot. Sem. Dy. 351. 6. 
| So, if Tenant by Heriot-Service enfeoffs A. of Part; the Service, being 
| intire, ſhall be multiplied, and not extinct. R. 8 Co. 106. 
And if the Lord afterwards purchaſes the Part of the Feoffor, the Heriot- 
| Service due from A. is not extinct. R. 8 Co. 106. a. 


So, for an Heriot reſerved upon a Leaſe, Debt lies. 2 Sand. 167. 3 (K. 22.) 
Or, Covenant. 2 Sand. 16 . 2 1 
(K. 26.) 
So an Heriot may be due by the Cuſtom of a Manor, upon the Death of (k. 23) 
every Tenant of an Eſtate of Inheritance. Heriot- Cu- 
If he dies his T enant, tho' he does not die ſeiſed. Kit. 134. 2. Bro. . * 


| Heridf 1. 
So upon the Has of an Eſtate for Life, tho the Eſtate has not 
— afterwards. 21 H. 7. 15. 5. Kel. 80. Kit. 133. Bro. 
eriot 
= Or, 2 the Determination of an Eftate for Years, Kel. 80, 21 H. 
1 . 
Or, at Will. 2 Bul. 196. 
So, by Cuſtom, it may be due upon the Surrender, or Alienation of the 
Tenant.” Adm. 3 H. 6. 45.6. Kit. 134. b. | 
So, by Cuſtom, it may be due upon Death of the Head of a Body Pali- — 
tic. D. Long 5 Ed. 4. 72. . 
do it may be due upon the Deaths of ſome Tenants, tho' not upon the 
of others within the ſame Manor. Kit. 134. b. 


So, 
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So, if a Man dies Tenant of ſeveral heriotable Tenements, he ſhall pay 
ſeveral Heriots. Kit. 134. 4. 
— And if a Tenant enfeoffs ſeveral of Parts of r Land ech ſhall 
pay an Heriot ; for they ſhall be multiplied. 6 Co. I, a, d. 3412. | 
If Land eſcheats, Sc. and afterwards is regranted, yet an Heriot ſhall be 
k due upon Death; for Heriot-Cuſtom is not extinct by Unity of Poſſeſſion. 
£ n Per Huſſy, 8 H. 7. 11. a, But the Reporter makes a Pere, 
Per 2 J. Acc. 2 Brownl. 295, 6. 
If a Tenant ſurrenders to another, and dies before the Garnier 3 is pre- 
ſented 3 an Heriot ſhall be due. Kit. 135. 4 
So, if a Copyholder be diſſeiſed, and 4 before Re-entry ; for he! 
Tenant | in Right. Per Berkly, 2 Rel. v2. „ . 
- So, if a Tenant enfeoffs the Lord of Part of heriotable foul, the 
Heriot-Cuſtom ſhall not be extinct. 8 Co, 106. 6. 2 Brownl. 295, 6, 
And an Heriot ſhall be paid before a Mortuary. Co. L. 185. 6. 
= - | | And, tho' a Teſtator deviſes all his Goods. Co. L. 185. b. 
1 1 : <. Bo, by Cuſtom, ſo much Py may be due, loco Heriotti, and not 1 
1 Beaſt. Kit. 103. a. 
Or, the beſt Chattel. % 2-3 as ef 


(K. 24.) But if an Heriot be ks upon "the Death of 'e every Tenant, od the Land 
3 When not. be granted to Joint-tenants, no Heriots ſhall be paid upon the Death of one, 
=—_— till the Deaths of all the Joint-tenants, without a ſpecial Cuſtom ; for all xe 
I but one Tenant, 24 Ed. 3.72.6. Tr. 25 Ed. E J. 3. Bro. Heritt 4, 
Fitz. Heriot 3, . gc. t. . | 
So, if a Feme Covert dies Tenant of heriotable Lad no Heriot ſhall be 
paid; for ſhe has no Goods. 4.£- 2 39g. Cid ar 224. 4. 
So, where by Cuſtom a Corporation pays an Heriot upon the Death of the | 
Head, if a Prior has ſuch Land and dies, he ſhall r not pay an Heriot ; for 
he has no Goods. Kit. 1 34. 4. 
So a Cuſtom to pay an Heriot upon the Death of every Stranger, who dies 
within the Manor, is not good. 4 Mod. 32 1. Dy. 71. 6. in Marg. 
(os. Be. 725. 3 . PREY 4 EP 
(K. 25.) 2 the Death of the Tenant the N of an Heriot-Cuſtom i is veſted in 
1 agua Jang the Lord immediately. 
= By Seiſure. And therefore, the Lord way ſeiſe an Heriot-Cuſtom, but not diſtrain for 
3 kk 3 Per 2 J. 8 H. 7. 10. 6. 27 A. 24. Per Cur. Kel. 167. Pl. Cun, 
. | a ak 90. 4. 
And he may ſeiſe in oy Place. Kel. $2. a. 84. 6. Per Holt, Sho. 81, 
I Sal. 3 56. 
But he cannot ſeiſe the Beaſt of another. 3 E. 6. 45. . Cro. Car. 260. 
And a Cuſtom to take the Beaſt of another upon the Land, if the 3 
be eloigned is void. R. Dy. 199. 6. 2 Brownl. go. R. Mb. 16. Bend. 5. 
147, 294- 
35 if the Lord ſeiſes the worſt Beaſt, for the beſt, he muſt be content 
with his Election, and cannot afterwards ſciſe another. Bro. Heridt 1 
Hob. 60. | | 


(K. 26.) So if an Heriot be eloigned that the Lord cannot ſeiſe, . may have Detinut 
By Hog wag againſt him who detains it; for the Property was immediately in him. Br. 
(K. 22.) Heriot 6, . 
's But he cannot diftrain for an Heriot-Cuſtom for the Property eng i 
him, a Preſcription to diſtrain for his own Goods, is. not good. Bro. 4 


riot 2, 6, 7. 


90 
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80 he cannot preſcribe, that every Tenant ought to pay an Heriot after 
his Death, but, that after a Death he ought to . e A. 21 i4..7> 
13. 4. 15. | 
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If the Lord grants the Freehold of his Copyholds, or of a particular Copy- (K. 27) 


hold in Fee, or for Years ; the Heriot ſhall be paid Gf the Land be heriotable) ; be ry oi 


it ſhall be 
to the Grantee. Vide Ante, (B. 2.) 


paid. 

But if the Grant be of the Freehold to A. for the Life of the Copyholder, 
and afterwards to the Copyholder himſelf for Years, who atligns the Term, 
and then dies; the Heriot ſhall not be paid to the Aſſignee, for he was not 
Lord at the T; ime when it happened. R. 2 Rol. 72. l. 20. 

In Replevin, or Treſpaſs, if Defendant avows or juſtifies for Heriot-Service, 
he ought to alledg: Seifin of the Land, of whom the Manor is held, and by 
what Services. 8 Co. 103. Vide Pleader, (3 K. 15.) 


So for Heriot Cuſtom, he ought to alledge Seifin, Cuſtom, Death, and 


Seiſure of the Heriot. Lut. 1310. Vide Pleader, (3 K. 28. ) 


And it is not ſufficient to alledge a Cuſtom to take the beſt Beaſt, without 
ſaying, pro Herioto, vel, nomine Hericti. Dy. 199. 6. 


So the Seiſure ought to be alledged, pro Herioto, vel, nomine Ene Dy. 
199. 5. Semb. Cont. where the Omiſſion was ſhewn fer Cauſe of Demurrer, yet 


| the Plea was held good. Win. Ent. 63. 


(L) Copyhold, How deſtroyed. 


F a Copy holder takes a Feoffment from the Lord, of his caſtomary 
Land, the Copyhold is deſtroyed. 4 Co. 31, French. 


80 if he takes a Leaſe for Life, or for Years, the Copyhold is deſtroyed 


for ever. R. 4 Co. 31, French. Vide Ante, (B. 3.) Semb, Lat. 213. 


Tho' the Leaſe was by Parol. 4 Co. 31. 1 Rol. 498. J. 50. 
So, if the Lord makes a Leaſe of Cuſtomary Land, and the Leſſee aſſigns 


his Term to the Copyholder, the Copyhold is deſtroyed tor ever, N. 2 . 
17.4. I Rol. 510. J. 30. R. Mo. 185, 1 Leo. 170. | 


So, if the Lord leaſe a Copyhold for half a Year, or any Time certain. 


Il. 498. J. 50. Vide Ante, (B. 3.) 


So, if de makes a Feoffment, Leaſe for Lite Sc. of a Copyhold. 1 Ver 
458. Vide Ante, (B. z.) 


Tho' he enters for a Condition broken, the Feoffment being upon Con- 


| dition, R. 4 Co. 31. 


So, if the King grants a Leaſe of Land demiſed by Copy, and afterwards 
grants the Reverfion to another in Fee, and the Leſſee aſſigns to the Copy- 


holder, the Copyhold is deſtroyed. R. 1 And. 191. 


So, if Tenant in Tail of a Copyhold, . to nim in Fee, purchaſes 
the Freehold, and then makes a Bargain and Sale to A. The Iſiue in Tail 
ſhall not avoid it, 8. 1 Fer. 207: 

So, if a Copyholder takes a Leaſe of a Manor, his Copyhold I is extinct ; 
but it may afterwards be regranted by Copy. Vide Ante, . 3. K. 4 Co. 


: 31. 6. Cont. Per Sbute, Sav. 70. 


So, if a Copyholder ſues Execution upon a Statute and has the Manor in 5 
Execution, his Copyhold is gone. Cont. Per Manwood, who ſays, that after n 


the Debt levied, the Cuſtomary Intereſt remains. Sav. 70. 


So, if a Copyholder by Deed ſells his Copyhold to the Lord, his Eſtate 
sextin& ; but may afterwards be regranted by Copy. R. Hut. 65. Jon. 41. 
Tho” the Lord was only Leſſee for Years of the Manor. R. Hut. 65. 
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So, if a Copyholder by Deed releaſes his Copyhold to the Lord, thy "Uh 
be not of the Nature of a Releaſe to give Poſſeſſion. Hut. 65. Jen. "TR 
But if the Lord enfeoffs his Copyholder, to the Uſe of another his Co. 
pyhold is not deſtroyed; for it is ſaved by the St. 27 H. 8. 10. R. 7 CC. 


39. a, Lilling ſton. 
So, if the King grants a Copyhold by Patent for Life, it ſhall not be ez. 


tinct, but the King may afterwards grant it by Copy. R. 2 Rol. 197. J. x 


Vide Ante, (B. 3.) 
So, if the King afterwards grants the Manor, the Grantee, after the Life 


ended, may grant it by Copy. R. 2 Rol. 197. J. 20. 
So, if the Lord grants the Freehold of a Copyholder to A. for the Life of 
the Copyholder, his Copyhold is not deſtroyed. R. Hob. 181. 
So, if the Lord makes a new Grant by Copy for Life, with Remainde- 
cover, Sc. to his Copyholder in Fee; the Inheritance of the Copyhold is not 
thereby deſtroyed. R. Cont. 37 El. ut dicitur ; but there per 2 J. Ad 


3 Bul. 81. 
And if the Lord makes a Bargain and Sale of the Inheritance of a Co- 


pyhold, to a Copyholder fer Life, who accepts it ; the Remainder of the 
Copyhold is not thereby deſtroyed. R. 9 Co. 106, 7. M. Podger. 

So, if there be a Copyhold for 3 Lives abend ſucceſſive, and the Lord 
by Deed grants the Inheritance to the firſt, the Intereſt of the 2d Life i; 
not deſtroyed. Adm. 2 Leo. 72. 

So, if the Inheritance be granted to the firſt Life, Remainder to the 2d 
Life, who does not agree to the Grant. Semb. 2 Les. . 

= But, if the firſt Life be deſtroyed by Grant of the fnheritance, the 2d 
Life in Remainder cannot have the Advantage till the Death of the fil. 


K. 2 Leo. 73. 


ay Copyhotd, How 8 
(M. 1.) By Treaſon, or Felony. 


F a Copyholder commits High Treaſon, his Eſtate is forfeited to the 
5 Lord, not to the King, except by the expreſs Words of an Act of Par- 
liament. 2 Vent. 29. Vide Poſt, (M.6.) Per Hale, Hard. 434. 

And upon his Attainder his Eſtate is abſolutely determined; for he can- 
not afterwards be of the Homage. 2 Jon. 190. 

Nor take a Surrender out of Court. 2 Jon. 190. | 

So, if a Copyholder commits Felony, his Eſtate is forfeited to the Lord 
by Cuſtom. 2 Jon. 189. Pol. 621. Skin. 8. 

And a Cuſtom, that, if a Copyholder commits Felony, u upon Preſent 
ment of the Homage, the Lord ſhall enter, is good. R. 1 Bul. 13. 1 Leo. I. 
2 Brow. 217. 

Yet if the Lord grants a Copyhold to A. for Life, and upon his Death 
or Forfeiture to B. and A. is attainted for Felony, B. ſhall enter; for the 
Lord ſhall not have it againſt his own Grant. R. Skin. 29. 

But for Treaſon, or Felony, the Lord cannot ſeiſe till Attainder, with- 
out a ſpecial Cuſtom allowing Seiſure before. Per Cur. 2 Vent. 38. Sem. 
1 Lev. 204, 

And if the Felon be acquitted upon Trial, the Forfeiture ſhall be di 
Charged, tho' the Felony was preſented by the Homage. R. Godb. 85 

So, if the Copyholder has Clergy, the Lord cannot ſeiſe without a ſpe⸗ 


cial Cuſtom. Semb. 1 Lev. 26 3 
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80, if the Copyholder be acquitted upon an Indictment. Dub. 1 Bul. 135 


2 Prow. 220. R. Godb. 267. 


So, if the Huſband be attainted, the Wife does not forfeit her Dower, which 
ſhe has by Cuſtom 1 in his Copyhold. R. Hard. 434. 


(M. 2. ) By Alienation. 


So: if a Copyholder makes an Alienation by Deed, it is a Forfeiture by 
the general Law of Copyholds. Lit. S. 74. 


As, if he makes a Feoffment. 


It be makes a Charter of Feoffment, with a Letter of Attorny to make 
Livery; tho' no Livery be made. 1 Rel. 508. J. 21. 


80, if he makes a Bargain and Sale in Fee, tho' the Deed be not Incelled; 


for it is ſufficient to determine a Leaſe at Will. 1 Rel. 508. J. 17. but there 


ſaid to be R. cont. 38 Eliz, 
So, if he makes a Leaſe for Life. 


Or, if he makes a Leaſe for Years, not allowed by the Cuſtom, without 
Licence. Cb. L. 59. 4. 


What Leaſes a Copyholder may make, vid 0; 18-4} 

So, if he makes a Leaſe not n. to his Licence. Wt 184. R. Cro. 
El. 395. _ 

If the Forfeiture be by a Leaſe without Licence, the Seiſure may be after 
the Leaſe is determined. Per Powel, Lut. 803. 


But if he makes a Charter of Feoffment, or Deed of Demiſe for Life, with- 
out a Letter of Attorny to make Livery, it is no Forfeiture, 1 Kol. 508. 1. 
25. And fo Cb. L. 59. a. ſeems to be intended. 


So, if he makes a Releaſe of his Right to the Copyholder in Poſſeſſion. 
C. L. 59. a. Vide Ante, (I. I.) 


Or, if he promiſes to make a Leaſe but does not. R. 1 Bul. 190. 
Or, makes a Leaſe for a Vear, and covenants to make a Leaſe afterwards 
| d Anno in Amum % 10 Years. R. 1 Bul. 190. 2 Co. 3or. 

So, if a Copyholder for Life ſurrenders to another in Fee, it is not a For- 


ſciture ; for nothing paſſes by Livery. 4 Co. 23. a, Bullock. Mo. 753. 
Nor, if he ſuffers a Common Recovery in the Court of the Manor. R. 
1 Med. 200. 2 Med. 43. 
Or, if an Infant makes a Leaſe without Licence. Noy 92. Lot. 199. 


Otherwiſe, if he accepts the Rent at full Age; for his Leaſe was not void, 
but voidable. Ny 92. Lat, 199. R. Jon. 157. 


(M. 3.) By Waſt. 


8o, ; a Copyholder commits Waſt, it is a Forfeiture, by the general Cu- 
ſtom of Copyholds, 1 Rol. 508. J. 31. R. Mo. 39%. R. Ow. 17. 
5 Or, if he permits his Tenement to be in Decay. 1 Rol. 508. 34 
W, 17. 
Or, pulls down a Houſe newly built upon the Copyhold. R. 1 Bul. 5 f. 
Or, if he cuts down Trees on pretence of Repairs, and permits them to 
be rotten. Per Clench, 1 Rol. 508. J. 52. 


So, if he builds a new Meſſuage upon the Copyhold. R. 4. Leo, 241, 
Hit, To) HED 2"; EL" es Þ 


So, if a Woman Copyholder takes a Huſband, who does Waſt, it is a For- 
feiture. Per 2 J. 4 Co. 27. a, Clifton. 1 Rol. 509. J. 25. 


And it is a Forfeiture of the Eſtate of the Wife, tho' the Huſband dies; 


for Waſt tends to the Diſinheriſon of the Lord. 1 Rol. 509. J. 40. Vide 
Py, Less 5.) 


So 
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by the fame Copy. R. 4 Co. 27. 4. Cro, El. 353. 
I Kol. 508. J. 40. Mo. 392. 

1 Rol. 508. J. 45. Cro. El. 499. Mo. 393. 

Timber for Repairs. R. 3 Bul. 282. = 


ber, does Waſt. 3 Bul. 8 1. Cro. Car. 221. 


of the Copyholder. Per 2 J. 4 Co. 27. 1 Rol. 508. J. 37. D. Cn. 


96. 2 Ver. 664. Vide Chancery, (2 V.) 


TD Ä ̃ DF 

So it is a Forfeiture, tho' he afterwards repairs. Dub. Lat. 227. 

And by Waſt in one Acre, or by cutting down one Tree, the whole 
Copyhold is forfeited, R. 1 Rol. 50g. J. 10. Jide Poſt, (M. 5.) | 

But if a Copyholder holds ſeveral Copyholds, by ſeveral Tenures; Wat 

in one is a Forfeiture only of one intire Copyhold, tho” they are all granted 


So, if all eſcheat, and are regranted fenend' per antique Servitia; Waſt 
afterwards in one is a Forfeicure of that only. R. 4 Co. 27. 4. 3 Leo. 109, 
Put if a Copyholder cuts down Timber for Repairs, it is no Forfeiture; 
for he may do ſo, without a ſpecial Cuſtom. Per 3 J. Cro. El. 498. 


Tho' he cuts down more than he wants at preſent, and keeps the Reſidue 
for future Uſe; for he may not know preciſely how much is neceſſary. 


So it is no Forfeiture, if he ſells the Top and Bark, when he cuts down 


Or, if he cuts down Trees which the Lord grants to him. D. Mo. 94. 
So it is no Forfeiture, if a Copyholder, who by Cuſtom may cut Tim- 
When Cuſtom allows a Copyholder to cut down Trees, Vide Ante, (K. 5.) 
So it is no Waſt for a Copyholder in Fee, to dig, or open Mines, in his 
Soil. Semb. 1 Sid. 152. (Vide 1 P. V. 406.) | 
So it is no Forfeiture, if a Stranger commits Waſt without the Aſſent 


Mo. 49. Acc. 4 Leo. 241. D. Acc. 1 Bul. 52. R. cont, and agreed to be 
ſettled, Lut. 802. N 3 ; 
Or one, who occupies with Sufferance of the Copyholder. D. Cort. Me. 
49. Dal. 49. 55 N 
So, tho' Waſt be done, Chancery will relieve againſt the Forfeiture, upon 
Satisfaction for it, if there was no Intention to commit Waſt. R. Ca. Ch, 


As, if Timber cut down was not uſed. Ca. Ch. 96. 
Or was uſed for the Repair of another Copyhold. Ca. Ch. 96. R. 2 Ver. 
537. . e e 
Otherwiſe, if there was a full and evident Intention to commit Waſt. 
Ca. Cb. 96. 


* — Fine Tee, Jane. 39H 
So, if a Copyholder refuſes his Rent, or Services, it is a Forfeiture. 
1 Rol. 506. 1.49. Dy. 211. b. in Marg. 1 
As, if he refuſes his Rent at the Day. Hob. 135. 1 Rol. 506. J. 30. 
So, if he refuſes Suit at the Court of the Lord, upon ſufficient Summons 
R. 1 Rol. 506. J. 50. 3 Bul. 80, 268. R. 3 Leo. 108. R. 1 Rol. 429. 
So, if he does it not, upon frequent Demands, tho' he does not poli- 
tively refuſe. Vide Lat. 14. 3 TE 
So, if he refuſes to pay a Fine evidently reaſonable, upon Demand. 1 Ri. 
507. J. 20. Vide Ante, (H. 7.) . 
So, if he ſays, that he is not ready to pay his Rent, and the Lord afligns 
a Day certain, within the Manor, for Payment, and he does not pay; l 
1s a Forfeiture, for it amounts to an abſolute Refuſal. R. Lat. 122. 
Tho' the Place aſſigned for Payment be not at the next Court, but at ſome 
other Place, within the Manor. R. Lat. 122. 
But it ought to be within the Manor. R. Lat. 122. 


And 
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And it ought to be an abſolute Refuſal; for if the Copyholder ſays, that 
he cannot pay his Rent immediately, it is no Forfeiture. R. 1 Rol. 506. J. 
45. Cro. El. 50 5. D. Ray. 42. Co. Ent. 647. d. | 
Or, if upon Demand of the Rent at the Time of Payment, the Copyhol- 
der is abſent, which is a Refuſal in Law; it is no Forfeiture, 1 Rol. 506. 


5 40+ 
paid; if it be not denied. R. Co. Ent. 288. b. Dub. Lat. 14, 122, and 
there Semb. Cont. Acc. Lit. 268. . 
So not coming to Court to do his Suit, is no Forfeiture, if he does not 
refuſe to come. R. Co. Ent. 288. 5. R. 3 Bul. 80. 
bio it is no Forfeiture, if a Copyholder refuſes his Services, till the Law 
determines what are due. R. Lat. 14, 123. (Vide Ray. 42.) 
Or, before the Rent is due, or a Court is held, he ſays, that he will never 
pay his Rent, or do his Suit. Per Poph, 3 Leo. 108. 
So it is no Forfeiture, if there be not ſufficient Notice ; as, if there be 
not a perſonal Demand of the Rent. Hob. 135. 


So there ought to be a perſonal Warning to come to the Court, to be held 


at ſuch a Place, and at ſuch a Time. R. 1 Rol. 507. /.2. Co. Ent. 288. b. 
1 Leo. 104. Per Coke. | 


For a general Summons of a Court in the Church, is not ſufficient, R. 


Co. Ent. 288. 1 Rol. 50%. l. 10. R. Cro. El. 506. Cont. 1 Leo. 104. 

So it is no Forfeiture, if he has reaſonable Cauſe for his Abſence from 
Court; As, if he was ſick. 1 Leo. 104. 

Or, attending upon a great Office. 1 Leo. 104. 


So it is no Forfeiture, if a Copyholder has no Notice, that he who demands 


the Services has an Intereſt in the Manor. Semb. Lat. 122. 


As, if he refuſes to the Grantee or Bargainee of the Reverſion, before 


Notice of an Aſſignment. R. 8 Co. 92. a. Vide Condition, (L. 4.) 

| So Chancery will relieve againſt a Forfeiture, if Relief is prayed within 
a reaſonable 'Time. 2 Ver. 604. 
So, if a Copyholder, ſworn upon the Homage in a Court Baron, refuſes 

to preſent according to his Oath, it is a Forfeiture. Per 3 J. 1 Rol. 506. J. 

32. Mo. 350. Dy. 211. R. 3 Leo. 109, 8 . 
Or, if he refuſes to be ſworn upon the Homage. Kit. 90. b. Per Gaway, 

Mo. 3 50. Kit. 124. b. 


So, if a Copyholder diſclaims being Tenant to the Lord, it is a Forfeiture. 


Kit. 124. 6b. 


nut if he ſays in Court, that he renounces his Copy, it is no Forfeiture, 
1 Rol. 507. J. 15. | 


So, if the Lord has Field-courſe for Sheep upon the Land of his Copyhol- 


ders, Incloſing of the Copyhold, leaving Space for the Sheep, is not a For- 


feiture. R. Hut. 103. Lit. 267. 


So, if a Copyholder forges a Cuſtomary, and makes Uſe of it againſt the 
Lord, it is a Forfeiture; for the Inheritance of the Lord is in Hazard by it. 
Adm. 3 Leo. 108. | 1 


So, if he defaces the Doal marks which bound the Copyhold. Lit. 268. 


0 forging a Cuſtomary, without making Uſe of it, is no Forfeiture. Dub. 
J Leo. 100, | | 

So, if a Copyholder erects a Mill upon his Copyhold, without Aſſent of 
his Lord, it will be a Forfeiture. Dy. 211. b. in Marg. 

So, by ſpecial Cuſtom, it is a Forfeiture if the Heir, or he to whoſe Uſe a 
durrender is made, does not come to be admitted upon 3 Proclamations at 
3 ſeveral Courts. 1 Rol. 508. J. 20. Adm. 8 Co. 99. 1 Lev. 63. Vide 
Ante, (G. 2.) 5 om 
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80 it is no Forfeiture, if the Rent be ſeveral Times demanded, and not 
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So, if the Surrenderee does not come upon 3 Proclamations, at the next 
Court. 1 Rol. 568. J. 20. | ks I 

So, by ſpecial Cuſtom, it is a Forfeiture if a Copyholder, into whoſe Hang, 
a Surrender is made, out of Court, according to the Cuſtom, does not preſent 


it at the next Court. 


But if a Copyholder is outlawed, his Copyhold is not forfeited, or deter. 


mined. R. Lit. 234. 


So, if a Copyhold is ſurrendred to A. in Truſt for B. who is found to be 
an Alien; the King ſhall not have the Copyhold. Semb. Al. 15. Asreed 
Hard. 436. | | 5 

If an Alien purchaſes a Copyhold in his own Name, the King ſhall not 
have it, but the Lord himſelf. R. Dy. 302. b. in Marg. 


(M. 5.) What Eſtate ſhall be forfeited. 
If a Copyholder makes a Feoffment of one Acre, Parcel of his Copybold, 


nothing ſhall be forfeited, but that Acre. R. 1 Rol. 509. J. 5. 


But for Waſt in one Parcel, the whole Copyhold is forfeited, Vids Anz, 


(M. 3.) 


So, if a Copyholder for Life commits a Forfeiture, his Eſtate for Life only 


tall be forfeited, not the Remainder. 1 Rol. 50g. J. 15. Cont, Mo. 49, 


Per Gawdy, acc. Cro. El. 598. K. acc. Cro. El. 879, Tel. 1. Ney 42. 
As, if he makes a Feoffment. | 85 
Commits Waſt. 1 Rol. 509. J. 20. 


Does not come to be admitted. R. 1 Rol. 568. J. 25. Tel. 1, Ray. joy, 


Per Eyre, 3 Mod. 224. | : 

So, if a Leſſee for Years of a Copyhold with Licence, makes a Feoffment 
he forfeits only his Term. 1 Rol. 509. J. 28. 

So, if a Copyholder, by Licence, makes a Leaſe, and afterwards com- 
mits a Forfeiture; the Leaſe is not forfeited. Semb. Hob, 177. R. 2 Ru. 


af if an Huſband ſeiſed in Right of his Wife makes a Leaſe, without Li- 
cence, not allowed by the Cuſtom, he forfeits only during his own Life. R. 
1 Rol. 50g. 1. 30. Gro. Car. 7. Dict. Cro. El. 149. Semb. 2 Rol. 344, 461, | 
372. R. 2 Rot. 271. l. 25, 
So, if a Leſſee of a Copyhold for Life, for Years, or in Tail, makes 1 
Leaſe by Indenture, it is no Forfeiture as to him in Reverſion. R. 2 R. 
TT.. + | i, 

But if an Huſband ſeiſed in Right of his Wife does Waſt, he forfeits the 
Eſtate of his Wife alſo; for it tends to the Diſinheriſon of the Lord. 1 Ro, 
509. J. 40. Vide Ante, (M. 3.) OL ES | 

So, if he refuſes his Rent or Services. D. Cro. El. 149. D. 2 Nl. 344 

Tho' the Huſband dies before the Entry of the Lord. Cont, Per Dodd, 


2 Rol 344. . | 


So, if the Huſband commits Felony, the Freebench or Dower of his Wie 
ſhall be forfeited, if it be not preſerved by ſpecial Cuſtom, Vin. Ent. 
So, if a Copyhold be granted to 2 for Life ſucceſſive, and the firſt commit 


Waſt, the whole Eſtate is forfeited. R. Mo. 49. D. Dal. 49. 


If a Cuſtom be, that the Copyhold of a Copyholder convicted of Felony 


. ſhall be forfeited; and the Wife is admitted to the Copyhold as her Free- 


bench, and during her Life, the Heir is convicted, his Eſtate ſhall be for- 
feited. R. 1 Leo. 1. | KC 


(M. 6. Who 


3 L D. 415 
; | (M. 6.) Who {hall have Advantage of the Forfeiture, 


Dominus pro tempore ſhall take Advantage of a Forfeiture. R. 1 Rol. og. 
. 30. 


So the Grantee of the Inheritance of a Copyhold. R. 1 Rol. 510. I. 3. 
Pa 392, 3- Cro. El. 499. Vide Ow. 63. Semb. Cont, 
So Leſſee for Years of ſuch a Grantee. R. 1 Rol. 510. J. 5, Dub. Co. 
El. 499. Mo. 393. 1 
So, if the Lord dies after Forfeiture for Waſt, the Heir ſhall take Advan- . 1 
tage of it. Dub. Lat. 227. Cont, Per 3 J. Poel. acc. Lut. 802. ; AY 
So a Leſſee of a Manor by Leaſe made after a Forfeiture committed ſhall A 
take Advantage of it. R. 1 Rol. 5 10. I. 10, Cro. Car. 234. But there the 
Copyholder ſurrendered to the Lord, not having Notice of the Forfeiture, 
who entred and made a Leaſe, and by the Entry the Lord was in in his elder 
Right. | 
80 the Alienee of a Manor, after a Forfeiture committed. Dub. 
2 Vent. 39. | 
But if the Lord dies after a Forfeiture committed, he in Reverſion, or 3 
Remainder, ſhall not take Advantage of it. R. 2 Cro. 301. 1 Bul. 190. +4: 4462, 
And for any Forfeiture that does not determine the Cuſtomary =, the 
Heir ſhall not take Advantage. R. Per 3 J. Lut. 802. 
As, for Waſt. Lut. 802. Dub. Lat. 227. 
By a Leaſe without Licence. Lut. 802. 1 Sal. 187. 
So, if 2 Parceners be Ladies, and one dies, the other being Heir to her 
Siſter ſhall not take Advantage; for ſhe cannot enter for a Moiety. R. Per 
| 4}, Lat, 302. 1 Sai. 197, 
And upon Forfeiture for Treaſon the Lord ſhall take Advantage, not the 
| King, unleſs by the expreſs Words of an Act of Parliament. 2 Vent. 39. 
Vide Ante, (M. 1.) 
If a Copyholder for Life forfeits, the Lord ſhall take Advantage, not he 


in Remainder. 1 Rol. 590. J. 45. R. 9 Co. 107. a, M. Podger. 1 Sand. 
151. R. 1 Mod. 200, 2 Mod. 33. 
Except when the Remainder is to commence after Forfeiture, &c. R. 
| 2 fon, 189. 3 Lev. 94. But there it was not a Remainder but a Rever- 
| fion. Pol. 620. Vide infra. Vide Poſt, (M. 7 : 
But if a Surrender be to A. and B. and the Firs of 4. but B. upon 3 
Proclamations, according to the Cuſtom, does not come to be admitted, A. 
ſhall be admitted to the Whole, and not the Lord to a Moiety. Dub. N 1, 
So, if a Reverſion of a Copyhold be granted Habend after the Death, 
Surrender, or Forfeiture of the Copyholder for Life; if he forfeits, the Re- 
verſioner ſhall take Advantage, and not the Lord, R. 3 Lev. 94. Pol. 
621, 2 Jon. 189. 
So, if a Forfeiture be ſuch, that it determines che cuſtomary Eſtate, 


| the Heir ſhall take Advantage of i it; as, if a Copyholder makes a Feoffment, 
or Leaſe for Life. R. Lut. Sog. 


(M. 7 9 When a Preſentment is not neceſſary. 


If a Co pyholder commits a Forfeiture, by Treaſon, or Felony, after At- 
| tainder, the Lord may ſeiſe without Preſentment by the Homage, R, 
2 Vent. 38. 2 Jon. 190. | 

Or, by Alienation, Kit. 90. b, R. Cro. El, 499. 

Or, by Waſt. Cont. Kit. go. b. Semb. Acc. Lat. 227. N. Cro, El. 499. 
Cr, by a Leaſe without Licence. R. Jon. 249. 


ho 
So ; 
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Forfeiture is a Determination of the Will, of which the Lord may take I 
Advantage. R. 1 Lev. 26. 
So a Grantee Habendum after Forfeiture, Sc. may enter, before Seiſure, f 
upon an Attainder of the Copyholder. Semb. 2 Jon. 189. R. 3 Lev. gg. I 
But for a Forfeiture by Nonfeaſance, the Lord cannot ſeiſe without a | 
Preſentment of the Homage; as, for not rendring Services, or Suit of Court. le 
Kit. o. b. 
Nor, for any Perſonal Forfeiture. R. 4 Leo. 241. al 
d 
(M. 8.) Diſpenſation; What ſhall be. k 
1 If the Lord makes an Admittance to the Copyholder, after a Forfeiture a 
| | committed, it amounts to a Diſpenſation; for it ſhall be taken as an En- R 
| . try, and a new Grant. R. 1 Lev. 26. 4e. 444-5. ae, Aer . | 
HM So, if he _ Rent of the Copyholder. Per Tuiſd. 1 Keb. 15. ſo 
il Vide Condition, (P 85 
| 3 So, if a Copyholder be amerced at the Court for not coming, it will be 
1 a Diſpenſation of the Forfeiture. R. 1 Leo. 104. of 
2 Tho' the Amerciament be not eſtreated or levied. 1 Leo. 104, 
| If permiſſive Waſt be repaired before Entry, it prevents the Seiſure, as b 
if forfeited. Per Powel, Lut. 803. ex 
And a Diſpenſation by him who is the rightful Lord, tho' he be only Te 
'1 Dominus pro tempore, binds him in Reverhon, as well as himſelf. K. LS 
1 1 Lev. 26. 1 
| But an Admittance after a Forfeiture by a Diſſeiſor, is not a Diſpnſan Ws, 
as to him who has the Right. R. 1 Lev. 26. Pe 
So it ſhall be no Diſpenſation if the Lord had not Notice; as, if he ac- a 
cepts Rent of a Copyholder after Waſt done, without Notice of it, he may * 
afterwards enter for a Forfeiture. R. 1 Rol. 475. J. 50. 
So, if the Lord accepts a Surrender of the Copyholder, after Treaſon | by 
committed. R. 2 Vent. 38. | ay 
= a Pardon of Treaſon, is no Dupeniation. R. 3 Lev. 94. K. 2 jon. 4 
189 | C. 
So, if the Lord accepts a Surrender of a Copyhold after a Forfeiture | mal 
committed, and before Notice of it, it is no Diſpenſation. R. Cro. Car. 234. pro 
Yet the Lord ought to take Notice of a Fr, by Denial of Suit of adn 
Court. 2 Vent. 39. 
Or, Non- payment of Rent. D. 2 Vent. 39. } ys 
| | as, 
| + 5 Wi 
(N) Copyhold, When bound by a Statute. An 
| | 0 
W HEN no Prejudice enſues to the Lord by it, Copyholds are included Wl R. 
'V within the general Words in any Statute, vis. Lands, Tenemens, 31 
and Hereditaments. 3 oj 327. R. 3 Co. 8. D. Cro. Car. 43, 44+ Sar. 7. . 


As, the St. of Merton, 20 H. 3. by which Damages are given to the 
wit for being deforced of her Dower, when her Huſband dies ſeiſed, e- 
tends to Copyholds. Cro. Car. 43. Vide Ante, (K. 2.) 

So, the St. W. z. 13 Ed. 1. 3. which gives a Cui in vitd upon Aliens 
ow by _ Huſband of the Land of his Wife. Cre. Car. 43. 3 C0. 9.0 

al. 11 

So the other Branch of W. 2. 3. which gives Receipt to the Wiſe, upon 
Default of her Huſband, extends to the Default of the Huſband in 2 Writ 
of Right, in a Court Baron. 2 Inſt. 343. 3 Co. 9. 4. Cro. Car. 43. 


4 


4 


o 
So, the St. V. 2. 4. which gives a 2yod ei deferceat upon a Recovery by 


Default againſt Tenant for Life, &c. 3 Co. 9. a. Cre. Car. 43. 
go the St. 4 H. 7. 24. whereby a Fine, with Procclamations and Non-claim 


for 5 Years, bars all Eſtates, 5 55 to a Cuſtomar, y Intereſt. R. 9 Co. 
105, 1 Brow, 181. 2 Toft. 5 


And therefore, if the Lord enfeoff a Copyholder in Tail, who afterwards 


levies a Fine Sur Conuſance, Se. the Iſſue in Tall is barred. R. Cart. 23. 


But if the Lord makes a Bargain and Sale to a Copyholder for Life, who 
afterwards levies a Fine Sur Conuſance, &c. and 5 Years paſs, he in Remain- 


der is not barred by the S. 4 H. 7. 24. for the Remainder was not deveſted. 
R. 9 Co. 106, Vide Ante, (L.— Ml. LD, 


So Copyholder for 3 Lives ſucceſſive, the firſt Life j joins with the Lord in 


a Fine come ceo, &c. of the Copyhold Eſtate ; it does not bar the 2d Life. 
R. 2 Jon. 143. Ray. 403.. Pol. 504. 

So the St. 31H. 8. 13. which avoids Leaſes for Life made by Religious Per- 
ſons within a Year before, extends to Copybotds, R. 3 Co. 8. Mo. 128. 
Sav. 66. 

80 the St. 32 H. 8. 9. againſt Champerty and Maintenance in the Purchaſe 


of Titles, &'c. Per Wee, 4 Co. 26. a. Cro. Car. 43. 2 Brow. 79. 


And the St. 32 H. 8. 34. which gives to a Grantee of the Reverſion, the 


fame Actions and Entry for a Condition broken, as the Grantor might have, 


extends to the Aſſignee of a Reverſion of a Copyhold. Cont. R. 2 Cro. 305. 


Tel. 223. Per Hab. 178. Dub. Cro. Car. 25. D.Cro. Car. 44. but R, acc. 


3 Lev. 327. Vide Ante, (K. 12.) 
So the St. 32 H. 8. 2. of Limitations. Mo. 411. 4AKUANG - 
So the St. 13 El. 20. which reſtrains long Leaſes made by Eccleſiaſtical 


Perſons. 3 Lev. 327. 


So, the Sf. 27 El. 4. which reſtrains fraudulent Conveyances. 3 Lev. 


3275 


So, the Se. 1 fac. 15. & 21 Jac. 19. againſt Bankrupts ; for being named 


by the St. 13 El. 7. the other Statutes, made in Aid and Confirmation of this, 


extend to Copyholds. R. Cro. Car. 550. Adm. Cro. Car. 568. 


By the St. 13 El. 7. Commiſſioners may take order with Bankrupt's Lands 
Sc. as well Cuſtomary as free, &c. And by Deed indented and inrolled 


make Sale of ſuch Lands, &c. But the Vendee ſhall not enter, nor take the 
profits till he hath agreed with the Lord for his Fine, who thereupon ſhall | 


admit him. 


But the Eſtate of a Copyholder is veſted in the Bargainee, by the Bargain 


and Sale. Cro. Car. 569. Vide Ante, (G. 1.) 


And he ſhall avoid all meſne Acts between the Sale and his Admittance ; 


as, if the Bankrupt dies after Sale, and before Admittance of the Vendee, the 


Wiſe of the "om ſhall not have her Dower. R. Cro. Car. 569. Vide 
| Ante, (G. 1.) 27 


So the S. W. 2.13 Bd. 1 de Donis extends to Copyholds. R. 3 Co. 8. 


R. 9 Co. 105, cont. D. cont. Sav. 67. Vide Ante, (C. 8.) But it was R. acc. 


3 Lev. 327. Cont. 1 Rol. 838. l. 15. Semb. acc. 1 Leo. 175, Dub. Cro. 


E. 380. Adm. 1 Sid. 314. 


O) When not. 


r when a Statute alters the Service, Tenure, Cufdom. or Im of 
the Land, to the Prejudice of the Lord, the general Words of the Sta- 


| tute do not extend to a Copyhold. R. 3 Go. 9. a, D. Cre. Car. 44. 


OT 7 de 


417. 
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ple within the St. of Afton e 11 Ed. 1. De Mercat. 13 Ed. 1. Mp 


Co. Car. 44. Sav. 67. 


Calli, on 
Sewers, Edit. 
1686. 


tenants and Tenants in Common to make Partition. Cro. Car. 44. 


an Aſſize of Novel Diſſeiſſin, of an Aſſize of Mortdanceftor, of a Formedin, 


of the Truſt. R. 1 Leo. 2. 


© o P Y H 0 L D. 
And therefore, a Copyhold is not extendible upon a Stat. Merchant or Sta. 


94, 128. 
Nor, by the Sz. V. 2. 13 Ed. 1. 18. which gives an Elegit, R. 3 Co. 9. a 


So the St. of Glouceſter, 6 Ed. 1. which gives Summons ad warrantigan. 
dum upon a foreign Voucher, does not extend to Copyholds. 2 Inf. 325. 

Nor the St. 23 H. 8. 5. which gives Authority to Commiſſioners of Seh 
to ſell Lands. Cal. 134, 5. * 

Nor the Sr. 27 H. 8. 10. which transfers the Poſſeſſion to the Uſe, for 
it will be a Prejudice to the Lord to have the Poſſeſſion transferred by the St. 
tute without the Allowance of the Lord. D. Cro. Car. 44. | 

Nor the Clauſe which enables to make a Jointure of Lands. 
Nor the Sr. 31 H. 8. 1. nor the Sr. 32 H. 8. 32. which compel Joint. 


Nor the St. 32 H. 8. 28. which enables Tenants in Tail, and Huſband and 
Wife, to make Leaſes for 21 Years. Cro. Car. 44. Dal. 11 6. | 
Nor the Se. 32 H. 8. 37. which gives Remedy to Executors or Adminiſtta- 
tors for Rent-Arrear by Diſtreſs, or Action of Debt. R. Tel. 1 35. Vit 
Ante, (K. 12. ) | 

Nor the St. 29 El. 6. which gives to the King, the Lands of Recuſants, 
R. 1 Leo. 98. Ow. p77. D. Hard. 433. 

Nor the Sz. 31 El. 7. which prohibits the Erection of Cottages without 
4 Acres of Land. R. 1 Bul. 52. | 

Nor the Sr. 12 Car. 2. 24. which enables the Father to diſpoſe of the 
ONE IRAN K. 3 Lev. 395. Tur. 1190. Vide Ame, (K. 5 


(?) Copyholder, How impleaded. 
(P. 1.) In the Lord's Court. 


=” Copyholder ſhall not implead, nor be impleaded for his Tenements 
by the King's Writ, Lit. S. 76. 

And 1 if he implead another for his Tenements, he hall have 
a Plaint in the Lord's Court, and make Proteſtation to ſue in the Nature of 


or other Action at Common Law. Lit. S. 76. F. N. B. 12. B. 

So, in Nature of a Writ of Right. 3 Leo. 99. 

And if an erroneous Judgment be given, a Copyholder ſhall not have a 
Writ of falſe Judgment, in reſpe& of the Baſeneſs of his Eſtate ; but he 
 * tight to ſue to the Lord by Petition. Co. L. 60. 4. F. N. B. 12. B., D. 
4 Co. 30. 6. Ca. Parl. 67. Mo. 69, B. e e 

So, if he be diſtrained for more Cuſtoms or Services than he ought, be 
ſhall not have a Monſtraverunt. F. N. B. 14. D. 16. E. 

_ So, if a Copyholder ſurrenders to A. upon Truſt, and the Truſt be not 
performed ; he may ſue to the Lord by Petition, and compel Performanct 


And if the Lord decrees a Surrender to A. and the N refuſes, the Lord 
may ſeiſe, and admit A. R. 1 Leo. 2. 


(P. 2.) In 


COPY H OL. 5. 


(P. 2.) In Chancery. 


But if the Lord refuſes Admittance to the Heir, or Surrenderee, the Co- 


pyholder may ſue in Chancery, and ſhall be there relieved. 2 Cro, 268. Pids- 


Ante, (G. 10.) 
So, if the Lord ouſts his Tenant without Cauſe, 


So, if he ouſts his Copyholder for an involuntary Forfeiture. Ca. Ch. 96. 


Vide Ante, (M. 3.) 
So, if he demands an exceſſive Fine. Ch. R. R. 464. 
Or, more Services than he ought. 


So, if the Lord refuſes to hold a Court to do Right to his Copyholder. 
Adm. Ca. Parl. 67. Vide Ante, (C. 9.) 


Or, refuſes to do Right, upon a Petition to him after an erroneous Judg- 
ment. Adm. Ca. Parl. 67. 4 Co. 30. 6. 


Or, refuſes to grant Licence to make Leaſes. 


So, if a Copyhold be ſurrendered to B. for Payment of an Annuity, or 
- *other Truſt, Chancery will compel the Performance. 


So, if an erroneous Judgment be in a Cuſtomary Court, in an Action in the 


R Nature of a Formedon; Chancery upon a Bill in the Nature of falſe Judgment 


will reverſe it. R. 1 Rol. 373. l. 45. Lane 98. 


So, the Exchequer ; if it be in the King s Manor. R. 1 Rol. 539. J. 20. 
Lane 98. 


So Chancery will aſcertain the G of a Manor between the Lord and 
his Tenants. | 


And aſcertain the Limits of Copyhold and Freehold Tenements, which | 


are confuſed. 


| So Chancery will relieve againſt a defective Surrender, Ca. Ch. 171. ors 
Ante, (F. 10.) 


If the Surrender be not preſented. Ca. Ch. 171. 


If a Copyhold is agreed to be enfranchiſed, and the Freehold is conveyed 


| to a Truſtee without a Surrender of the Copyhold to him. R. 1 Ver. 392, 


If a Surrender be made into the Hands of « one, and not of 2 Copyholders. 
2 Ver. 164. 


So, if a Surrender be refuſed, 2 Per. 585. 


80 a Deviſe or Settlement of a Truſt of a Copyhold, ſhall be good, with- 
out a Surrender. 2 Ver. 585, 704. 

So Chancery will ſupply the Default of a Surrender to the Uſe of a Will, 
| When the Rolls are loſt, and long Poſſeſſion has been under the Will. R. 

2 Ca. Ch, 151, 1 Ver. 195. Vide Chancery, (2 V.) 
So, in Favour of a Purchaſer. 2 Ver. 165. 


Or for the Proviſion of a Younger Son or Daughter, 1 Sal. 187, . Rm * 


Tho he has ſome other Maintenance. 1 Sal. 187. 
Otherwiſe, if the eldeſt Son be thereby diſinherited. 1 Sal. 18). 


Or, it was for the Proviſion of a Grandſon. R. in Parl. 1 Sal. 187. 2 Ver. 
625. [Vide 1 P. V. 61.) 


Or, for the Proviſion of a Nephew. R. 2 Ver. 625. 
* it will ſapply it for the Heir, when the Copyhold was Gavelkind, and 
charged with Legacies to the Vounger Children. R. 2 Ver. 165. 


But Chancery will not relieve the Lord of a Manor, after a Sale of the Ma- 
nor, for Rents or Fines due before the Sale. R. 1 Rel. 374. l. 45. 


Nor will compel the Lord of a Manor to receive a Petition, to reverſe a 
Common Recovery. R. Ca. Parl. 68, 


Vide Gbancery, (2 V.) 


12 3. Let 


119 


* 


hy 5 
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(P. 3.) At Common Law. 

So a Copyholder ſhall have Treſpaſs by the Common Law, for a Treſpaſs 


done upon his Copyhold. Per Danby, 7 Ed. 4. 19. a. 2 H. 4. 12. a. 


And ſhall have it againſt his Lord, if he enters upon him without Cauſe. 


Per Danby, 7 Ed. 4. 19. Per Brian, 21 Ed. 4. 80. Co. L. 60. 6, 


Or, if he cuts down Trees, not being Timber. R. 1 Leo. 272. 

So an Action upon the Caſe lies againſt the Lord, if he cuts down Timber, 
when by the Cuſtom it belongs to the Copyholder. Vide Ante, (K. 5.) 

So the Leſſee of a Copyholder ſhall maintain an Ejectment at Common 
Law. R. 4 Co. 26, Melwich. D. Mo. 128, 272. R. Mo. 539, 569. Pe 

3 J. cont. Cro. El. 483. „ N. Cro. El. 224. 1 Leo. 328. G5 


1 


Otherwiſe, if the Leſſee has not a rightful Eſtate; As, if the Leaſe be 
for ſeveral Years without Licence, he ſhall not have an Ejectment againſt the 
Lord. D. Lit. 234. 

Nor againſt a Stranger. Pub. 14 234. 

So, if a Man ouſts a Copyholder of a Manor in the King's Hands, he can. 
not maintain an Ejectment. R. 3 Leo. 221. 

So a Copyholder cannot maintain Ejectment upon the Demiſe of the Lord 


by Copy. Cre. El. 224. I Leo. 32 28, 


So, if a Replevin be upon a Diſtreſs for Rent of a Copyhold, the Defendant 
may avow for it in the King's Court. R. Cro. El. 524. 

So an Ejectione Cuſtodiæ lies for a Guardian, appointed by the Lord of the 
Manor according to the Cuſtom ; for he does not claim by Copy, but has 
an Intereſt at Common Law. K. Cro, El. 224: 1 Leo. 328. | 


(P. 4 ) Pleading of Copyhold. 


Tf a Man entitles himſelf to a Copyhold, he ought in pleading to ſhew 
a Grant by the Lord to him. Cro. Car. 190. Vide Pleader, (E. 19.) 

So, if * entitles himſelf under A. he ought to ſhew a Grant to 4. N. 
2 Cro. 103. R. Cro. Car. 190. 

But it is only Form, and aided upon a general Demurrer. Per 3 J. On. 
Car. 190. Semb. Cont. 2 Cro. 103. 

And if he entitles himſelf to the Reverſion after the Death of A. it is ſufi- 
cient to ſhew a Grant of the Reverſion, without n a Grant of the Eilat 
to . K, 8 Oro. £2. 

It is not ſufficient, to plead that the Tenements are granted by Copy, 
without ſaying, ad eee Domini. Lut. 1 166, 1171. R. Lui. 120. 


Semb. Cro. Car. 229. 


So he cannot plead, that they are Copyhold, and deſcendible to the Het; 
for that is a Contradiction. R. upon 4 ſpecial Demurrer, Lut. 1328. 

That A. was ſeiſed in Fee ſecundum Conſuetudinem Manerii, without 
ſaying, by Copy, or the like. R. 3 Bul. 230. 

But the Omiſſion of, ad voluntatem Domini, ſhall be aided afier Verdid, 
R. 1 Sal. 365. | 

So it is not ſufficient to plead, that the Land is demiſeable Time whereo!, 
Sc. without ſaying, in Fee, or for Life, &c. Sav. 131. 

That the Copyhold was granted by the Steward, without naming him. 


Sav. 131. 


The Form of STS La an Admittance to a Copyhold, Vide Ce, Bit 
3 


Of a Surrender and Admittance thereupon, Co. Ent. 645. 4. of 
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of a Surrender by an Huſband and Wife, 3 Lev. 147. Co. Ent: 90 b. 

Of a Surrender to the Uſe of a Will, Lut. 759, 794. 

To 2 Tenants, 3 Lev. 128. Co. Ent. 575. 6. 

By Attorny, Lut. 760, 

To the Lord out of the Manor, Lut. 677. 

Of a Grant and Admittance to a Reverſion, Co. Ent. 184, 18 5. 

If a Copyholder claims Common, or other Pr ofit, in alieno ſolo, he ought 
to preſcribe in the Name of the Lord. N. 4 Co. 31.6, Foiſton. Cro. EI. 
290. Mo. 461. Tut. 1327. 1 Sal. 170. 

But if he claims it within the Manor, he ought to alledge it by way of a 
Cuſtom ; for he cannot preſcribe in himſelf. for the Baſeneſs of his Eſtate. 
R. 4 Co. 21. 5. Cro. El. 390. Mo. 461. Tut. 1326. R. 6 Co. 6o. b. 


Tenens Cuſtomar of ſuch a Tenement ſhall have Common of Eſtovers in 
another Manor, it 1s bad. R. Dy. 363. . 4 Co. $1. 9. 

But if a Copyholder pleads a Leaſe, it is not neceſſary to plead a Cuſtom ; 
for it ſhall be intended purſuant to the Cuſtom, if the contrary be not ſhewn 
on the other Side. D. 1 Leo. 100. 


576. a. Win, Ent. 998. 


| Ent. 18 5. a 
EMA Copyholder alledges a Cuſtom, it is more proper to ſay poſitively, 
Vod infra manerium talis habet Conſuetuds, Sc. Semb. Lu. 1188, g. 


1190. 
Or, Nod cum per Confurtuds nem Manerii habere debeat. R. 1 Sal . 2079; 
after a Verdict. 


If a Copyholder alledges a Cuſtom within the Manor for Common, Ge. 
it is not neceſſary to ſay, what Eſtate they have in their Tenements ; for 


be it for Life, for Years, or in Fee, the Common, Sc. belongs to them 
| for the Time. R. 2 Sand. 326. 


So it is not neceſſary to ſay, that Common belongs ad Statum Cuſtoma- 


(Q) Panoz. 


(Q. 1.) What ſhall be. 


AL L Copybolds, regularly, are Parcel of a Manor. Vide Ante, (B. 2. '\ 
A Manor commenced, where the King granted Lands with Juriſ- 


| Parcel of them to others, to hold of him by certain Services. Co. L. 58. 
Every Manor conſiſts of Demeſnes and Services. 


and Services are allotted to one, and Parcel to the other ; each has a Manor. 
2 Rol. 122. J. 1 


anor again. 2 Rol. 122. J. 2 5. 

So, if a Manor extends to A. and B. and he grants the Demeſnes and 
Services in A. The Grantee has a Manor, and the Grantor has another 
Ow, 1 38. 

Vor. II. : 3 So 


And therefore, if he alledges a Cuſtom within his Manor, quod quilibet 


So he may plead a Demiſe for a Year, without a Licence. Co. Ent. 


But a Demiſe for ſeveral Years ſhall be pleaded with a Licence. Co. 


Yet it is ſufficient to ſay, Eo quod ſecundum Conſuetudinem, &c. K. Lut. 


diction to another, who before the S.. Dia Emptores terrarum granted 
If Parceners make Partition of a Manor, and Parcel of the Demeſnes 


And if, by 8 the Part of one comes to the other, it ſhall be one 


anor in B. Per 2 7. Cro. El. 19. Per 2 J. Periam cont, Cro. El. 30 


„ 
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rium; far ad Tenementa ſua prædicta ſpectant. is ſufficient. . 


422 


F 


So a Manor may be Parcel of another Manor, and held of it. 1 Bal. 


So it mw be held of another, by Copy. Vide m_ (C. 1.) 


2. What is Parcel of a Manor. 


The Demeſnes are Parcel of a Manor. 

So, Rents and Services. 2 Rol. 120. 

So a Rent-ſeck may be Parcel of a Manor; for it may have a lawful 
Commencement, by Releaſe from the Lord to the Tenant, reſerving the 
Rent, or by Purchaſe of the Tenancy by the Lord paramount. 2 Kol. 129, 
J. 2 5. 

So, Rent for Owelty of Partition. 2 Rol. 120. J. 30. 

If a Man makes a Gift in Tail, or a Leaſe for Life or Years of Part of 
the Demeſnes of a Manor ; the Reverſion continues Parcel of the Mator, 
Co. L. 324.6. Win. 46. R. Cro. Car. 308. 

So, if he leaſes all the Demeſnes for Life, or Years, rendring Rent; the 
Reverſion is Parcel of the Manor. 2 Rol. 120. I. 50. 

So, if he grants an Advowſon, Sc. for Life; the Reverſion continues 
Parcel of the Manor. 2 Rol. 121. J. 2. 

If Huſband and Wife join in a Leaſe for Life of Part of the Wife; 


Manor; the Reverſion continues Parcel, for the Wife's joining prevent 


a Diſcontinuance. 2 Rol. 120. J. 45. 

If a Biſhop makes a Leaſe for Life, not warranted: by Statute; the Re- 
verſion is Parcel of the Manor, for the Leaſe makes no Diſcontinuacr, 
R. 2 Rol. 121. J. 25. 

So, if the Lord leaſes the whole Manor for Vears, except one Acre; 
this is Parcel of the Manor. Co. L. 325. 4. R. 5 Co. 11. 6, Cro. E. Fat, 


Dub. Pl. Com. 104. 


So, if he leaſes an Acre for Years, and afterwards leaſes the whole Manor 
for ſeveral Years ; this Acre paſſes as Parcel, without Attornment of the 


| Leflee, 2 Rol. 121. . 15. | 
So, if Parceners continue a Reſidue of the Manor in Parcenary, but di- 


vide Part of the Demeſnes; they continue Parcel of the Manor. Sar. 15 


(Q. 3.) What is not a 3 


But a Manor cannot begin at this Day. 2 Rol. 120. J. 10. Co. El. 39. 
And therefore, if a Man makes Gifts in Tail, &c. rendring Rent, and 
Suit at Court, it ſhall not be a Manor; for he cannot make a Court, tho 


the Tenure is good. 2 Rol. 120. J. 15. 
If the King grants, rendring Rent, tenend. of his Manor of G. The der 


vices are not Parcel of his Manor. Cro. El. 39. 


(Q. 4.) What is a Severance of a Manor. 


So Land held in Fee of a Manor is not Parcel of a Manor, but the Ren 
and Services only. 2 Rol. 120. C. 
So an Annuity cannot be Parcel of a Manor. 2 Rol. 120. J. 20. 
Nor a Rent-charge. Co. L. 1 50. b. 
So, if the Lord makes a Gift in Tail, or 1. is Manor for Lit, 
ſaving one Acre, this being ſevered from the Freehold does not Ic 
Parcel of the Manor. Co. E. 226.84. 5 Co. 11. d. 1 
So if he leaſes the Manor for Life, except the Advowſon, Se. it 15 00 
Parcel of the Manor. 2 Rol. 121. . 5 Co. 11. 6. 
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1 if Huſband and Wife ſeiſed of the Wife s Manor make a Leaſe of 
Part for Life, and afterwards grant the Reverſion to the Leſſee, it will be 
ſevered from the Manor. 2 Rol. 121. J. 10. 

So, if Tenant in Tail makes a Leaſe for Life of a Tenement, Part of his 
Manor, not warranted by the Statute ; it is ſevered from the Manor, for it 

makes a Diſcontinuance. R. 2 Rol. 121. J. 35. Win. 46. 

If there be a Partition and one has the Demeſnes of the Manor, and the 
other the Services, the Demeſnes are ſevered from the Manor. Sab. 113. 

Or, where one has the Manor, the other an Advowſon, Villein, Sc. theſe 
are ſevered. Sav. 113. 

So, if the Wife of the Lord of the Manor demands, and recovers Dower; 
by the Name of the 3d Part of tot Meſſuag' lot acr. Terr', Ec. ſhe (hall 
not have any Manor. Ow. 4. 

Tho! the Sheriff delivers to her Seiſin of the zd Part of the Demeſnes, and 
Services; for as to the Services it is void. R. Ow. 4. 

So, if there be an Extent ol tot acr Terr', c. neither the Manor, nor 
any thing appendant paſſes. my 

If an Advowſon, Acre of xo Sc. be ſevered from the Manor, tho' 
they be regranted, they ſhall never afterwards be appendant, 2 Nad. 2. 
Vide Appendant and Appurtenant, (D.) 


(Q. 5.) Manor, how 4 el 


If all the Freeholds eſcheat to the Lord, the Manor is extinct; fir there 
cannot be a Manor; without a Court Baron, nor a Court, without 2 Suitors 
at leaſt. 2 Rol. 122, I. 2, 5: 

So, if the Lord purchaſe all of them in Fee. 2 Rel. 122. J. 2. 

So, if all the Services are extinct, the Manor fails. 7. „ 

80, if a Manor deſcends to Parcenets; and upon Partition all the Demeſnes 
are allotted to one, and all the Services to the other ; the Manor i is gone. 

2 Rol. 122. l. 10. Per 3 J. I Leo. 204. 


(Q. 6.) How revived. 


But where the Severance which deſtroys a Manor is by Act of the 1 
it may be revived: As, if the Demeſnes are allotted to one Parcener, and 
the Services to the other, and one dies without Iſſue, whereby her Part 
deſcends to her Aer the Manor ſhall be revived. 2 Rol. 122. J. 10, 25; 


I Leo. 204. 
(Q. 7.) How it ſhall be pleaded, 


If a Man pleads, that he or another i is ſeiſed of a Manor, he ought to al⸗ 


| ledge the Name of the Manor, and it is not ſufficient to fay, that he was ſei- 
ſied of a Manor in ſuch a Pariſh. R. 2 Lev. 178. 


(R. 1 ) Court⸗ Baron. 


O every Manor a Court-Baron is incident. Co. L. 58. 4. At, 260, A. a 12. Ae, Gf 
And therefore, in a N Warranto for holding a Court-Baron, it | | 
is ſufficient to plead, that he has a Manor. 1 Bul. 54. 2 Cro. 260. — — 


And if he pleads, that he has a Manor, he ought not to preſcribe for hold- 
ing a Court-Baron. R. Noy 20. 
So, if he grants a Manor, the Court. Baron paſſes as incident; 


Tho! 
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Tho! he excepts all Courts ; for the Exception is void, unleſs in the Caſe 
of the King. R. Mo. 870. 
: And the Profits of Courts may be excepted by a common Perſon. R 
Mo. 870. | 
| 8, if the Court of a Manor e ſor Suit bis in Anno, 1t may 1 1 
Court-Baron. Sal. 604. 
But there cannot be a Court- Baron without Freeholders. Co. L. 58. 4. 
And therefore, where a Manor is granted by Copy, it may have a Cuſtoma. 
ry Court, but ſhall not have a Court-Baron. K. 2 Cro, 260, Tel. 190. 


2 Wy 
-K2 
P. 
: r 
*% f * 
_ 
$ * LE 
_— - 
43% 
7 8 7 
' 
- | 
_ 
_— 
LE” - * 
| | 2 
> I 
_ 
a 
N x ; 
; 3 4 
9 
4 BY * 
| 1 
. 3 
© BM \ 
| F | 
3 * 4 
1 
3 
5 
4 
7 
1 * 


1 Cuſtomary Court, 


So a Manor has a Cuſtomary Court, as well as a Court-Baron, G, I. 
58. 4. 

And this concerns the Copyhold Tenants only. Co. L. 58. a, 

And may be held without Freeholders. Co. L. 58. a. 

If a Manor has a Court of a double Nature, vig. Cuſtomary, and-Court. 
Baron, the Proceedings of both may be entred i in the lame Roll. CG, L, 
3 
But there cannot be a Cuſtomary Court without Copypholders Co. L 
58. a. 


0 Who ſhall be Judge. 


In a Court-Baron the Freeholders are the Judges. Co. L. 58. a. 

Tho! it be upon a Writ of Right Patent, directed to the Lord, or his Bai 
liffs, uod Rectum teneant. R. Mo. 1. 

But } in the Cuſtomary Court the Lord or his Steward is the Judge. G 
L. 58. 4. 


(R. 4.) In what Place it ſhall be held. 


The Court-Baron ought to be held within the Manor, otherwiſe it will 
be void. Co. L. 58. a. 
But, by Cuſtom, the Lord may hold a Court, within one Manor, for 
* ſeveral Manors. Cb. L. 58. a. Cro. Car. 367. 
= So a Surrender may be made out of the Manor. Vide huts (F. 2, &.) 
1 So, an Admittance by the Lord himſelf, tho' not by the Steward. J ide 
Ante, (3.7) © 
80 a Court may be held in the Night, 70 occaſum Solis. R. Mb, 68. 


(R. 5.) Steward. 


(R. 5.) A Steward ought to be Adelis, diſcretus, &c. Fleta, 15 2. cap. 66. C. 
How retained, L, 61. þ, 
And may be retained by Deed, or by Parol. Ge. F618; Dy. 248.4. 
X Retainer by Parol may be for a Court-Lect, as well as for a Cour 
Baron. Co. L. 61, 6. 
A Retainer by Parol continues till it be diſcharged. Co. L. 61. 6. 
A-Steward may make a Deputy. be 
And a Grant to an Infant to be Steward per ſe, vel Deputar' will 
good, Cont, Co. L. 3. 6. Cro. El. 637. R. acc. Cro. Car. 279. Jon, $19 
. 2 Jon. 126. Vide Enfant, (C. 1.) Vide Officer, (B. 3.) - 
= a Grant in Reverſion ſhall be good. R. 2 Jon. 126. 
Or, a Grant to 2. R. 2 Jon. 127. Or 
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Or, a Grant for Vears, if the Grantee ſo long live. R. 2 Jun. 127. ; 
So a Grant of a Stewardſhip. of Courts Leet, and Baron, ſhall be good 
for the Court-Baron; tho” it would not for the Leet. R. 2 Jon. 126. 2 Lev. 


KY is a ſufficient Steward to make a Grant; Sc. Vide Ante, (C. 5.) 


A Steward may make a Grant, or Admittance, or take a Surrender of 
Copyholds. Yide Ante, (C. 5.—F. 3,—G. 6, 7.) 


| (R. 7. The Form of holding the Court. 


The uſual Method of holding a Court-Baron, or Leet is, that the Stew- 
ard makes a Precept to give reaſonable Warning of the Court. Nit. 6. a. 


Warning for 15 Days is beſt, which, is the common Time between the 
Tefte and Return of a Writ in C B. Kit. 6. a. 


But 6 or 7 Days is fufficient. Kit. 6. 2. 
A Precept to warn a Court. A. B. Seneſchallus Ballivo Manerii prediat 


| Salutem. Tibi pracipio & pariter mando quod diligenter pr emonire facias 
Viſum Franc Pleg cum Curia Baron' ibidem tenend erga diem Yours vide- 


licet 12".diem Oftobris prox' futur poſt Datum preſent” Et habeas ibi hoc 


pracept” & qualiter, S c. Dat ſub figillo meo 15 die bujus * Oclobris 
Anno Regni, &c. 


GK. 8. d Stile of the Court. 


The Stile of the "Is contains the Time, and Place, and before what 
Steward it is held. Kit. 6. b. 53.6. 


The Stile of a Court. Viſus Frunc Pig cum Curia Baron F. B. Mili- 
tis Domini Manerii prædict ibidem tent” die Jovis videlicet 12% die Octbbris 


ow Regni, Sc. fades nn Sc. 19˙ coram MA. B. Arm * 
ibidem. 


oF] 


. 9.) wat 


After the Stile of the Court is entred, the Steward cxufes the Bailiff to 
| make Proclamation by Oyes. Kit. 6. b. 53. 5. 


None can make Proclamation, but by Authority of the king, or by Cu- 
ſtom. Kit. 6. 6. 


At the Adjournment of a Term, or - other Matter for the King, ; Procla- 
| mations ſhall be made at the Beginning. Kit. 6. b. 


And therefore, at the Beginning of a Court Leet, which i 18 We King! g 
Court, 3 Oyes ſhall be made. Kit. 6. b. 


At the Beginning of a Court-Baron but one. Vide Kit. 6. 3. 


\ 


R. 10.) Eſſoins, Sc. 


7 A Proclamatian made, the Suitors, or Reſiants, ſhall be called. Kit, 
53. 6, 
Then Proclamation ſhall be made de novo, and afterwards the Steward 
ſtall fay, F any one will be eſſoined or enter Plaint let him come in. Kit, 7. 
4. 53. 6, 


And he bo be eine by Attorny. I Leo. 104. es . RE | 


Von. II. VVV 


The Duty of 
the Steward. 


Proven for ite 


(R. 13.) 
In Actions 
Perſonal. 
When allow- 
ed. 


(R. 14.) 
When not. 


doing Suit. 
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(R. II.) Enqueſt. 


Atſter Efvins, and Plaints entred, the Enqueſt ſhall be impanelled ang 
ſworn. Kit. 7. a. 53. 6. 


(R. 12.) Charge. 


After the Eaqveſt ſworn, and the Proclamation de novo, the Steward gives 
a Charge to the Enqueſt. Kit. 7. b. 53. b. 

The Charge admoniſhes them to preſent Suitors, who make Default in 
Vide Kit. 54. 6. 

2. The Death of every Tenant, and who is Heir, and what Profit accrues 
to the Lord by his Death, viz. Relief, Heriot, Sc. Vide Kit. 55. 4. 

3. Forfeiture of any Tenant by Alienation, Waſt, Sc. Vide Kit. 55. a. 

4. Subſtraction of Lands, or Services, from the Lord. Vide Kit. 55.6, 

5. Incroachment or Treſpaſs in his Demeſnes, or Waſt. Vide Kit. 57.9 

6. Incloſure or Surcharge, &c. of Common. Vide Kit. 57. b. 

Vide Kit. 54. b, Sc. 


(R. I 3.) Juriſdietion 


A Court-Baron may hold Plea of Actions Perſonal, where the Debt or 
Damages are under 40s. N 20. Vide Kit. 74. b. 

As, in Debt. Vide Kit. 74. a 

80, in Debt upon Bond under 40 5. 

So, in an Action upon the Caſe under 40g. 

So, in Detinue of Goods. Vide Kit. 74. 6. 

the in Treſpaſs, without vi & armis, under 405. Vide Kit. 74. a. 

So an Action lies there by the Lord himſelf; for the Suitors are the Judges, 
* ide Kit. 74. a. 

So, by a Stranger who comes into the Manor. 


Vide Kit. 75. a. 
Vide Kit. 76. a. 


Vide Kit. 74. 6. 


But a Court-Baron cannot hold Plea of Common Right, above 40s, Vide 
County, (C. 8.) | 
And if it does by Preſcription, it is s not 3 a Court. Baron but a Court 
of Record, and Error will lie upon a Judgment there. Ney 20. 
So it cannot divide a Debt into ſeveral Plaints, each under 40 s V. ide 
Kit. 74. a. 
So Treſpaſs does not lie there vi & armis. Vide Kit. 74. b. 75. b. 
1 Nor Treſpaſs by Juſticies; for it cannot be directed to the Steward. Vid 
it. 74. 6. 
* in Treſ paſs without vi & armis, if the Defendant pleads Freehold, 


Or, if he pleads, that the Plaintiff is his Villein. Vide Kit. 74 a, 
So Accompt does not lie in a Court-Baron. Vide Kit. 74. b. 
Nor Detinue of Charters. Vide Kit. 74. a. 75. b. 


the Court cannot proceed. Vide Kit, 74. a 


tion. Kit. 74. 6. 
Nor Waſt. Vide Kit. 76. a. 
Nor Ejectment of Ward. Vide Kit. 76. a. 
Nor Eje&ione firme, Vide Kit. 76. a. 
Nor Aſſize. Vide Kit. 76. a. ng 
Nor 9yare impedit, or other mixt Action. Vide Nit. 76. a. 
Nor an Action upon any Statute. Vide Kit. 76. a. 


Nor Replevin, except where the Lord claims it, by Charter, or Preſcrip- 
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If an Action be ſued in a Court-Baron, in which it has no Juriſdiction, 
Prohibition may be ſued. Vide Kit. 74. a. 75. d. 
So, if a Plea be pleaded which ouſts the Juriſdiction there. Vide Kit. 
a. 
me if the Defendant pleads, that the Cauſe of Action did not ariſe within 
the Juriſdiction, and the Plea is diſallowed, upon Affidavit a Prohibition 
ſhall go. Vide Kit. 74, 75, Sc. 
So, to Treſpaſs vi & armis, a Super ſedeas may be granted. Vide Kit. 75. b. 


So, if it has no Juriſdiction, the Proceeding there is void, and Treſpaſs 
lies. Vide Kit. 75. 6. 


80 in a Court-Baron a Writ of Right Patent may be ſued, directed to. (5.34 5.) FN 
the Lord, or, if he be out of the Realm, to his Bailiff, to do Right, where IA. 
his Tenant in Fee loſes by Default, or dies ſeiſed, and a Stranger abates. Freehold. 
When it lies, and of what Thing, or not, Vide Droit, (B. 1, 2.) 
And if the Lord refuſes to hold a Court, or to receive the Writ, or to 

do Right, a Writ may be ſued againſt him by the Demandant to command 

him ſo to do. F. N. B. 3. E. 

And hereupon he may have an Alias, Pluries, and Attachment. F. N. 

B. 3. E. 

Or Demandant may remove the Plea out of the Court-Baron by To/t to 

the, County, and by Pone from the County to C. B. without Cauſe _ 

F. N. B. 3. F. 

So the Tenant, with Cauſe, may remove it by Recordari. F. N. B. 4. A. 

But if a Court-Baron holds Plea of Freehold without Writ, the Judgment 
and Execution thereupon ſhall be void, and he who enters upon ſuch Exe- 
cution will be a Diſſeiſor. Kit. 74 b. 

And by the Sf. de Marl. 52 H. 3. 22. Nullus col F diſtringere liberos Je- 
nentes ad reſpondend de libero J. enement aut de aliguibus ad li berum Tenementum 
ſpectan' fine Brevi Domini Regis. 

So the Lord after, or before a Writ directed to him, may give a Licence 

| to his Tenant to ſue a Writ of Right in C. B. whereupon he ſhall have 

1 1 ** Dominus remiſit Curiam. F. N. B. 2. F. Vide Droit, (B. 1. 

Or, if ſuch Clauſe be omitted, the Lord may certify his Aſſent by Letter 

to the King in Chancery. F. N. B. 3. A 

Or, if the Tenant ſues in C. B. without ſuch Letter or Clauſe and reco- 
mh. it ſhall be good, and the Lord or Tenant cannot avoid R. NN. 

3 

So if a Writ of Right Patent be ſued in a Court-Baron, and the Miſe 
joined upon Battail, or to be tried by the Grand — the Court cannot 
proceed. F. N. B. 4. E. 

Or, if a foreign Plea be pleaded. F. N. B. 4. 1 

If the Court- Baron proceeds after a foreign Plea pleaded, or the Miſe 
ined upon the Grand Aſſize, a Prohibition goes. F. N. B. 4. E. 


So a Copyholder ſhall implead, or be impleaded fo his Tenements, by (B. 16.) 

Plaint in the Nature of a Real Action in the Court-Baron ; for he cannot Copy hold. 

implead by the King's Writ. Lit. S. 76. 

And therefore, he may make Plaint de placito Terræ, with Proteſtation | 

to ſue in the Nature of a Formedon, Mortd anceſtor, Aſſize, Sc. Lit, S. 76. © 
Or, in Nature of a Writ of Entry in the Poſt ; and ſhall proceed there- 

upon as in ſuch Action at Common Law. Mo. 68. 


The Form of Proceeding i in Right Patent, Vide in Droit, (B. 1, &c. ) 
(K. 17. ) Trial. 
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(R. 17.) Trial. 
In a Court-Baron all Pleas of Semen Right ought to be determined by - 
Wager of Law. 2 Inſt. 143. Vide County, (C. 11.) | | 


But by Preſcription, a Trial may be by Jury. 2 2 143. 
Or, ex aſſenſi Partium. Bro. Trial 143. 


R. 18.) Execution. 


(R. 18.) If a Recovery 10 in the Court of the Manor in a 8 Addon, the 
| 1 Plaintiff ſhall not have Execution by Capias ad Satigfaciendum; for that 


does not lie in a Court-Baron. Kit. 115. 6. 

Nor by Elegit; for that was given by the Sz. W. 2.18. Vide Kit. 115. l. 
Nor, regularly by Fieri facias, or Levari facias. Vide Kit. 115, b. 
But the Plaintiff upon a Precept from the Steward, regularly, ought to 

diſtrain the Goods of the Defendant, and hold them in the Nature of : 
Diſtreſs, till he ſatisfies the Condemnation. 1 Sal. 221. Vide Kit. 116,h, 
And he cannot fell the Diftreſs, tho' it be the _ 8 Manor. R. 2G, 
2 
"or by Cuſtom, he may take Execution by Levari facras, and appraiſe the 

Goods, and ſell them. Kit. 115. 6. Tut. 1413. 1 Sal. 201. 

Or the Lord may preſcribe to {ell the Goods, upon an Execution, Noy 20, 


(R. 19.) So, in an Action for Copyhold Lands, purſued in the Nature of a ral 
In Real. Action at Common Law, Execution ſhall be by Precept from the Steward 
to the Bailiff to deliver Seiſin. Kit. 254. 6. 
But C. B. will not aid a Court-Baron, with Proceſs to put the Par into 
Poſſeſſion with a Pofſe Manerii. R. 3 Leo. 99. 
So, if a Judgment there be removed ** Certiorari to B, R. Execution 
ſhall not be awarded thence. R. 1 Lev. 134. 
How Error ſhall be redreſſed, Vide Ante, (P. 1, 2) - 
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The Nature of it. 
(S. 1.) Muſt be alledged in a particular Place. 


HAT a Copyholder may, or ought to do, or not, the Cuſtom of 
the Manor directs. Co. L. 63. a. 
. Cuſtom is local, and ſhall be alledged not in the Perſon, as 2 Pre 
ſcription, but in the Manor, or other Place. Co. L. 113. 6. 
And it is Lex loci; for it ſuch a particular Place it binds the Perſons, of 
Things concerned, as another Law. Dav. 31. 6. 
as 0 may be alledged in a Nene, or other particular Place. 27 L 
r | 
In a City, or Burrough. Kit. 10 os. 4. 
In a Vill, not Burrough or Corporate. Kit. 105. a. 
So, in a County; as Gavelkind. Vide Kit. 105. a. 
In a Hundred, or County, as the Weld of Kent, &c. 


f 


But it cannot be alledged for the whole Kingdom ; for that is the Com- 
mon Law. Kit. 105, 8 it £5 bat 


(8. 2.) Mut 


n 2h 
| (S. 2.) Muſt be Time out of Mind. 


To every Cuſtom there are 2 inſeparable Incidents, Time, and Uſage, 

Co, L. 113. b. Vide Praſcription, (E. 1.) 

And therefore, Continual Uſage, and Practice, from Time whereof no 
Memory is to the contrary, makes a Cuſtom, Dav. 32. 4. 

But a Cuſtom cannot be eſtabliſhed by the King's Grant. Dav. 32. 4. 

Nor, by Act of Parliament. Dav. 32.4 NE 


(S. 3.) Muſt be reaſonable. 


Every Cuſtom, that is not contrary to Reaſon, may be allowed. Co. L. rns x ip 

62: 4. iar Preſcription, (E. 4.) — 

A Cuſtom may be reaſonable, tho? it be contrary to a Rule, or Maxim of, (4) 

Law. Dav. 32. 2. | EY | 3 me to a Rule 

As, the Cuſtom of Gavelkind, that all the Sons ſhall inherit. Dav. 32. a; Law. 

Lit. S. 210. Vide Gavelkind, | 

Or, Burrough Engliſh, that the Youngeſt Son ſhall inherit. Co. L. 140. b. 

Or the Youngeſt Son, if he be not of the half Blood. Co. L. 140. 6. 

Or, the Eldeſt Daughter, or Siſter, &c. Co L. 140. 6. Vide Ante, 

(K. 4.) Vide Burrough Engliſb. | 

So a Cuſtom, that a Feoffment by Tenant in Tail with Watranty, ſhall 

not make a Diſcontinuance. Dav. 30. 4. 1 Rel. 562. J. 47. 

That the Wife ſhall not have Dower, where ſhe receives Money upon 

| Gale of the Land. Dau. 30. 6. 1 Rol. 562. l. co 

That a Widow, if ſhe marries, ſhall not have Dower. 1 Rol. 562. J. 52. 

That a Leaſe for Years, by a Copyholder, ſhall determine with his Life. 

R, Hut. 101. 35 N TT 

* an Infant, at the Age of 15, may make a Feoffment. 1 Rol. 
7. K. | ES | 

That he may bind himſelf Apprentice. 1 Rol. 567. J. 12. 


; 
of 


So a Cuſtom may be reaſonable, tho? there be a general Proviſion by Sta- . G. 5.) 

tute to the contrary, if the Cuſtom is not expreſly taken away; as, a Cu- 

tom, that a Tenant within the Cinque Ports ſhall not be in Ward. Dy. 288, 
289. Pal. $43. © DES | | 

| Vide Preſcription, (F. 3) 


So a Cuſtom ſhall be reaſonable, if it be for the Common Benefit, tho? it. (8. 5.) 


tends to the Prejudice of a particular Perſon. Dav. 32. 6. = oy 
As, a Cuſtom to make a Bulwark for the Defence of the Realm, upon the tho' it tends 

Land of another. Dav. 32. 6. | h - 4 a 1 
Or, to dry his Nets upon the Land of another. Dav. 32. 6. — 


So, to turn his Plow upon the Headland of another; for it is for the 

Benefit of Agriculture. Dav. 30. 4. 32. b. 
So, that a Searcher ſhall deſtroy all corrupt Victual, which ſhall be put 

to Sale within a Manor. Per 3 J. North dub. 1 Mod. 202. 2 Mod. 56. 


So a Cuſtom ſhall be reaſonable, which may have had a reaſonable Com-. 6. 7.) 
mencement, tho' otherwiſe it would be unreaſonable. Vide Poſt, (S. 10.) * ee 
As, a Cuſtom, that every Tenant of a Manor ſhall pay 31. for a Pound- able Com- 
breach, tho' it would not be good for a Stranger; for the Lord may give mencement. 
| Us Tenements upon ſuch Terms. Kit. 104. b, Vide Poſt, (S. 13.) 
Vo I. II. | | 5 R | That 


$30 TTT 
That every Tenant, who holds Land in Villenage, ſhall pay a Fine upon 
the Marriage of his Daughter. ADE. 1045. OO. £4. 140.4 _ 
That one ſhall have Liberty to Wed and ſow, and after the Corn i; 
carried away,. another ſhall have the Land as his Several. Kir. 104. 6. 
That a Commoner ſhall not put Cattle upon the Common, after the Corn 
is carried away, till Michaelmas. Kit. 105. a. | 


That every Ship ſhall pay ſo much per Ton of al Merchandiſe, in * an 
Haven. 1 Sid. 18. | 


(8. 8) So a Cuſtom may be reaſonable, tho' the Right of incther be reſtrain. 


= „ ed: As, a Cuſtom in Reſtraint of Trade in ſome Reſpects. Vide Trag, 


ther be re- (D. 2 
firained, h A Cuſtom, that a Lord may have a Bakehouſe for his Tenants in the Vil, 


and that none elſe ſhall bake there to ſell. R. 1 Rol. 559. /. 20. 
That all the Inhabitants of a Vill ſhall grind the Grain they uſe there, at 
his Mill. K. 1 Rot. 559. J. 40. 


| (8. 9.) ' SOA Cuſtom in general Words ought to have a ind Conſtruction; 
* in general 28, to diſtrain all Things upon the Land, ſhall be intended of all Thing 
| ords. 
| diftrainable. 1 Sid. 19. 


(S. 10.) But a Cuſtom 1 is not reaſonable, which cannot have had a reaſonable Com- 
Lew Sag mencement. Dav. 32. a. Vide Ante, (S. 7.) 
If it cannot For a Cuſtom need not have a lawful Commencement, as a Preſcription 
have had a but ought to be reaſonable in its Commencement. 6 Co. 60. b. 
| 88 And therefore, the Cuſtom of Taniſiry in Ireland, that Land ſhall go 
ment. Seniori & Digniſimo of the Blood and Surname, is unreaſonable; for it com- 


menced by Power of the moſt Potent. R. Dav. 34. 6. 


(8. 11.) 80 a Cuſtom, contrary to the Law of God, is not reaſonable. Vide Ait. 


If contrary to 
the Law of 9 


God. | 
G. 12) Nor a Cuſtom, contrary to the King's 8 for Nullun Tempus 


Or, contrary Cccurit Regi. Dav. 33. b. Vide Preſcription, (F. 1.) 
— the King's As, a Cuſtom to make a Corporation. Dav. 33. 6. 
8 Cuſtom, that Goods diſtrained within a Manor for the King's Deke 
„ brought to the Lord's Pound for 3 Days, and if the Debt in that 
Time be paid, they ſhall be reſtored. 1 Rol. 566. J. 30. 
So a Cuſtom, to retain Goods pledged till the Money lent be ſatisfied, toes | 
not extend to the Jewels of the Crown. Dav. 33. 6. 
* -* So, if a Man has Wreck, Eſtrays, Toll, &c. it does not extend to the 
Goods of the King. 1 Rol. 566. 1. 37. | 


"1K, 12.1. Nor, a Cuſtom to the general Prejudice, for the Advantage of any parti 
If i de to a cular Perſon, Dav. 33. & 
r As, a Cuſtom, that no Commoner ſhall put his Cattle on the Common, 
Advantage of till the Lord has put his Cattle there. Dav. 32. 6. 
z particular That no Tenant ſhall marry his Daughter, till he pays a Fine to the Lord. 
ne. Dav. 33. a. Lit. S. 209. 
That the Lord ſhall talk the Cattle of a Stranger /evant and couchant upon 
the Land, for his Heriot. Dav. 33. 4. Vide Ante, (K. 25.) 
„ Or ſhall take 3 J. of every Stranger for a Pound-breach: Dav. 33. 0. 
Vide Ante, (S. 7.) 
That a Tenant ſhall be amerced, if he does not put his 3 in the Lords 


Pound. Dav. 33. 8. N. 21 H. 7. 20. _ 


JF 


That a Man, who does not pay as ck as is due to ag Church, ſhall 
forfeit ſo much to the Lord of the fame Vill. 21 H. 7. 2 

That a Tenant fiſhing in the Sea near his Land, unleſs in > the Lord's Boat, 
Chal pay ſo much to the Lord. Vide 21 H. 7. 20. 


Nor, a Cuſtom to the Prejudice of any one, where there is not an equal 6 1 4) | 


Prejudice or Advantage to others, in the ſame Caſe ; as, that the Sheep Prejudice of 


of ſeveral Owners, upon the Hs Tenement, ſhall be cen inſimul, and 8 3 


decimated; for one may pay all his Lambs for Tithes, and another no- equal Preju- 
_ R. Hob. 329. dice or Ad- 


| vantage to 
others. 


Nor, a Cuſtom, that any one ſhall be Judge for himſelf; as, e the (8. 15.) 
Lord ſhall detain a Diſtreſs taken upon his Demeſnes, till Fine made for the If the cles 
Damage, at his Will. Ds. 32. 2. Lit. S. 212. n 


Judge for 
Nor, a Cuſtom ind Common Right; as, that a Man dal have War- . 65 
ren in Land not held of him. Kit. 104. 6. Ir be again 


That every Tenant of the Manor ſhall impound Cattle in the Lord's Pound, * 
for he may impound upon his own Land. Kit. 105. 6. Sr 
That if a Tenant ceaſes for 2 Vears, the Lord ſhall enter till he agrees for 
the Arrears; for the Tenant will be ouſted of his Inheritance without Action. 
1 Rol. 559. 'T 50. | 
That a Feme Covert may make a Deviſe of her Lands. 1 Sid. 17. 
Or that Tenant in Fee ſhall not deviſe his Lands in ſuch a Vill. 1 Kol. 
558. J. 15. 
Or, ſhall not leaſe for above 6 Years. 1 Rol. 5 58. J. 15. 
| That the Wife of a Tenant in Fee ſhall not IT endowed. 1 Rol. 563. 
. 1 | — 
| That the Wife ſhall have Property of PREY a Part of che Goods during 
| Coverture, and ſhall diſpoſe of them without her Huſband, 1 Rot. 563. 
| k 8, 609; L 359. 
That every Freeholder ſhall pay a Fine to the Lord, upon the Marriage 
| of His Daughter without Licence. Co. L. 139, 140. 


Ne, & Cuſtom lad a Right by Preſcription ; as, that any one may or . 4 

erect upon a new Foundation, to the Obſtruction of antient Lights. R. 1 Rol. Preſcriptive 
568. J. co. 566. . . * 

So, if a Man preſcribe for a Way, a Cuſtom that another may ſtop it up, | 

is void. 1 Rol. 566. J. 20, 

So, if he preſcribe for Common 1 or 3 a Cu- 

ſtom that another may incloſe, is void. R. 1 Rol. 56 5. U 50. Jon. 375. 


| Cro, Car. 432. 


So a Cuſtom is not reaſonable, which imports a Loſs on one Side, with- (S. 18.) 
cout a Benefit in Conſideration ; as, that a Lord of a Manor ſhall have the Loſs on one 
| beſt Anchor and Cable of every Ship, that ſtrikes upon Soil within his Side, without 

Manor, and periſhes there, tho' it be not a Wreck. K. 3 Lev. 8 5. Viae Confterain = 
W 3 Zev. 307. 
| Tho' it be alledged, that the Lord buries the Dead caſt from the Slip; 
| for that is a matter of Charity. 3 Lev. 307. * ; IT 7 
So, a Cuſtom, that every Ship which paſſes the River ſhall pay ſuch a 307, 8. ſeems 
Som, becauſe the City, Sc. maintains a Key for all Goods unladen in“ “ * 
| the fame City ; for this does not extend to Ships which do not unlade there. . 
* 1 VOY on: 1 Mod. 47. 


4 | | 
4 f Or, 


If it imports a 
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Or, becauſe it maintains a Key, and Buſhel for Meaſuring of all Goods. 


R. 2 Lev. 97. Ray. 232. 1 Mod. 104. 
Tho the Goods are unladen at another Place in the ſame River. 2 Lev. 97 


(8. 19.) Muſt be certain. 


80 4 Cuſtom ought to be certain, otherwiſe it ſhall be void. Dav. 33. 4. 


Plde Præſcription, (E. 3.) 
As, a Cuftom, that an Infant may make a Feoffwent, when he is of Age 


to count 12 d. or "meaſure an Ell of Cloth. Dav. 33. a. 
That the Tenant of a Manor, ſhall have all Windfalls, who firſt comes to 


the Place where they fell. Dav. 33. a But Dav. 3 5. Semb. cont. 


That Land ſhall deſcend Senior: & Digniſſimo of tle Blood and Surname, 


R. Dav. 35. 
So a Cuſtom, that depends upon the Will or Pleaſure of Another, 18 uncer- 


tain and void: As, to have half a Mark, or a Horſe, when the Sheriff hold; 


his Tourn. Dav. 33. 4 
That a Leaſe by a a Copyholder for a Year, ſhall determine by a Surrender 


of _m —ͤ— into the Hands of the Lord. Hut. 101. 


6. 20.) Cuſtom, how deſtroyed. 
If a Cuſtom be diſcontinued, it is gane. Dav. 33. 6. 


N N. 
Vide Di een. (a I 5 (G. 1, 2.) 
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Vide Roy, (C.) 


Claims at a Cozonation. 
Pide Offeer, (B. 6.) 


c O R . 
Vide 2 of Poon (D. 3.) — London, (K. 6.)— Officer, 


(G. I, &.) 


0 0 RPO R A T IO N. 


Vide Franchiſes, (F. 1, &c,—G, 4, &c.)—Capacity.—Dev 
(H. 5, 6.) — Diſcontinuance, (A. El — Lene, (H.) — 
* (2 B. 1, 2 


COR R E C T 1 O N. 
Vide Leer, (K )—Pleader, ( 3 M. 1 90 


Houſe of Cozrection, 
Vide * of Peace, (B. 82.) Des, (N. 9.) 
0 0 8 1 N A G E. 
V. ide 4 4 (D. a 
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(A) When Coſts ſhall be recovered. 
(A. 1 ) By a a Demandant, or Plaintiff, 


or Mixt. 2 Int. 288. 10 Co. 116. a. 


But now, by the Sf. of Gloc. 6 Ed. 1. 1. the Demandant may recover 
the Coſts of his Writ, in all. Caſes where he may recover Damages, | 


And this extends to all the Coſts expended in the Suit. 2 Inft. 288, 


And to Coſts upon the firſt Writ, where the Plaintiff purchaſes another by 1 9 3 
Journeys Accompts. 2 Inſt. 288. 


But he ſhall not have Allowance for his Trouble, or Loſs of Time, 2 In aft. 
288. 


So, where any ſubſequent Act gives Damages, in a Caſe where Damages 
were recoverable before. 10 Co. 116. 4. 


So, where a ſubſequent Statute de novo gives a certain n Penalty and an 
Action for it to the Party grieved, he ſhall have Coſts.; otherwiſe he might 
| loſe by the Proſecution : As, in an Action upon the Str. 1 Ph. & M. 12. for 


taking more than 44. for a Diſtreſs, by which he loſes 5/. R. Gro. Car. 560, 
I Rol. 516. J. 50. Jon. 447. 1 Vent. 133. Mar. 56. 


In an Action upon the Sr. 2 1 H. 8. 6. which gives 405. for taking a Mor- | 


tuary not due. 1 Rol. 516. J. 35. Co. Ent. 164. Lut. 200. 


Upon the Sr. 5 El. g. which gives 10/. againſt a Witneſs who does not 


appear upon a Subpena. R. 1 Sal. 206. 


So, upon the St. 13 El. 5. which gives only a Moiety of the Fahr to 


the Party grieved, for uſing a fraudulent Deed, Co. Ent. 16 3. Lu. 200. 


I Kol. 517. J. 10. 


So where, by a private Act, a Penalty is given to the party vrieved; hs 
Plaintiff ſhall have Coſts; for it is a Duty veſtedb efore the Action brought. 


3 Sin. 363, 367. 


: Vor, II. 1 5 8 So 


v FR: Gammon Law Coſts were not recoverable i in a Plea Real, Perſonal, 


And the St. of Ohe. 6 Ed. 1. i. gives Coſts, i in all Caſes where D are 
recoverable by the ſame or any former Act. 10 Co. 116. 4. 
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So in an Attachment upon a Prohibition the Plaintiff ſhall have Coſts, if 
the Defendant be found Guilty. 1 Rol. 516, . 30. R. 3 Lev. 360. 2 bl 
6 

yi if Judgment be by Default, and Damages found upon a a Writ of In. 
quiry. R. 2 Jeu. 128. (Ray. 387. i Vent. 348, 350. 

And in Prohibition, if the Verdict be that the Defendant proceeded aſte 
a Prohibition delivered. 1 Rol. $16. J. 25. R. Cu. Car. 559. Jon. 447, 

And now, by the Sr. 8 & 9 V. 3. 11. in all Suits upon Prohibition, if 
the Plaintiff has judgment after Plea, or Demurrer. | 

So the Plaintiff ſhall have Coſts, in Debt for Coſts aſſeſſed for not proving 
a Suggeſtion. R. 1 Rol. 516. J. 40. 

And now, by the S. 907 9 W. 3. 11. in Debt upon the St. 2 Ed. 6. iz. 
for not ſetting out his Tithes, where the ſingle Value found by the Jury 
does not exceed twenty Nobles. 


And by the ſame Statute, in all Actions for Waſt, where the ſingle Value 
found does not exceed twenty Nobles. 


And by the fame Statute, the Plaintiff ſhall have Coſts in a Scire face 1 
he obtains an Award of Execution after Plea, or Demurrer. 

In a Scire facias upon a Recognizance by Bail. Semb. 1 Sal. 208. 

So the Plaintiff ſhall have Coſts, if he has Judgment upon Demurrer, where 
he would have had them upon a Verdict. 


And in an Action againſt an Executor, or Adminiſtrator. Hut. 79. D. 
Hard. 165. 


So, where ſeveral Damages are given, he ſhall have intire Colts, tho he 
has Judgment only for Part. Hob. 6. 


By the St. 33 H. 8. 39. In Suits upon Specialty to the King, or to ano- 
ther to his Uſe, the King ſhall recover his Coſts and ge as other Com- 
mon Perſons do in their Suites. 
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. 29 But the Plaintiff ſhall not have Colts, where a Statute fince the St. of 


Whena Plain- * gives Damages generally, i in a Caſe where no Damages at all were re- | 
CT coverable before: As, in Quare Inpedit. 10 Co. 116. 4. Cont, where the | 
Vide Pot, Church was full at the Time of the Qyare Impedit. Shin, 25. 


(D) So a Plaintiff, who ſues Qui tam, Sc. ſhall not have Coſts, be the Pe | 
nalty certain or uncertain. R. 1 Ven. 133. 1 Sal, 206. 


As, upon the St. 31 El. 12. for not payin g Toll for a Horſe before Sale 
3 £ev. 374. Tut. 200. 


— _ St. 5 El. . for 200.2 avainſt him who commits Perjury. R. Hit 
22, 1 Brownl. 66. Dub. Cro. El. 177. 


So the Plaintiff ſhall not have Cofts againſt the Garniſhee in a foreign 
Attachment. R. Cro. El. 172. 


Nor in a Scire. facias, till the St. 8 & 9 V. 3. 11. Lat, 101, Dal. 95 


BE the St. 43 El. 6. In perſonal Actions i in the Courts of Woltminſtr (and 
more Coſts by the St. 11 C 12 V. z. 9. in the Courts in Wales, Cheſter, Lancgper a 
than Da- urbam) if it appears that the Debt or Damages amount not to 495 
mages. Plaintiff ſhall have no more Coſts than Damages. 


Nor, by the $f. 21 Fac. 16. in an Action Be Slander if the Damages ar 
under 40s. 


Nor, by the &. 22 & 23 Car. 2. 9. 8. 149. In other perſonal * 
unleſs Where the Judg e at the Trial certifies a Battery to be proved, or 4 Ti 


to be principally i in Queſtion ; and e for more Coſts ſhall be vi 
1 Vent. 256, 


F 


I; 2 Statute ſays, that if the Damages be under 405. the Plaintiff ſhall not 
have Judgment, but the Defendant ſhall have Coſts ; the Jury ought to find 
for the Defendant in ſuch Caſe, 5 Mod. 367. 5 
The Plaintiff ſhall not have more Coſts than Damages in Treſpaſs for Aſ- 
ſult and Battery; if the Defendant be found Not Guilty as to the Battery. 
R. 2 Lev, 102. 7 
And the Plaintiff ſhall have no more Coſts than Damages, tho' the Plain- 
tif joins ſeveral Treſpaſſes, and the Defendant 3 all except the Clauſum 
fregit, if the Juſtification be found for the Defendant. R. 2 Vent. 180, 


Tuo, the Treſpaſs be for breaking his Cloſe, and alſo putting Stakes upon 
his Soil. R. 2 Vent. 48. | . 7 
Or, breaking his Cloſe and his Soil, Dub. 5 Mod. 74. R. Carth. 
"834, 5% ” | 
1. 5 breaking his Cloſe, and cutting down Corn. Semb. 5 Med. 315. 
| Chin, 666. _ | 
Or, breaking his Cloſe and cutting down his Rails: for they are fixed to 
the Freehol l. Per Holt, Comb. 324. 
Or, breaking his Cloſes and pulling up and throwing down his Hedges, 
R. Comb. 420. — | 
Or, cutting down Trees. R. 11 Geo. 1. C. B. Shepherd and Yard, 
Nor, for Treſpaſs for Aſſault and Battery, and Striking his Horſe, per quod 
deterioratus fuit, and Not Guilty, and Damages generally, where no Bat- 
W tcry was certified. R. Paſ. 11 Geo, in B. R. inter Clark and Otherey, * * 1 $tr.624, 
Nor, tho' an Action for Slander was commenced before the 21 Fac. if it 
was proſecuted after, R. Lat. 2. 58, 
Or, commenced in an inferior Court, and removed into C. B. by Habeas 
Corpus, R. in C. B. Tr. 12 Am, i | 
But the Sr. 21 Fac. 16. does not extend to an Action for Slander of a 
| Title. Per 3 J. Jon. 196. 1 Sal. 207, Cre. Car. 141. 
Nor, to an Action for Words, actionable only in Reſpect of ſpecial Damage. 
R. 1 Sal. 206. b | | 
Nor, for Words and procuring to be indicted. R. Cro. Car. 163, 307. 
ERK. cont, 2 Mod. Ca. 371. 
And the S. 22 & 23 Car. 2. does not extend, where the Jury gives Coſts 
to a Sum certain more than the Damages are. R. 2 Vent. 36. 1 Sal. 207, 
Nor, to a Treſpaſs, in which the Title of the Land does not come in Que- 
ſtion: As, in Treſpaſs for throwing down his Stalls in a Market. R. Ray. 
487. 2 Jon. 232. | 5 
Nor to Treſpaſs and trampling Struem, Anglice, a Hay-Rick. Dub. 
Fg 42. | 
Or, killing his Horſe with a Sword. Ray. 488. 
Or, for entring his Cloſe and impounding his Cattle. R. 3 Mod. 40. 
Or, for entring his Cloſe and 8 his Soil. 5 Mod. 74, 316. 
Or, digging his Turf, Corn, Sc. Semb. 1 Sal. 193. 
Or, entring his Boat, and cutting his Rope. 5 Mod. 3 16. R. Comb. 324. 
Nor, to a Treſpaſs with an Aſportauit, tho the Thing carried away be of 
ſmall Value. R. 2 Vent. 48. Acc. Skin. 666. | 
So, if he enters a Cloſe, and digs Roots, and removes them to another Place 
in Hp ſame Cloſe; for that is a Carrying away. Per 2 J. Vent. cont. 
2 Vent. 215. N | 
| 8 in Treſpaſs quod Oves chafiavit & abduxit; for that is a Carrying away. 
art), 225. — 5 5 
So the St. 22 & 23 Car. 2. does not extend to a Treſpaſs where the Defen- 
Cant juſtifies, and it is found againſt him. R. 2 Lev. 234. 


Where 


8 © 8 D © 


Where the Action did not commence at Weſtminſter, but is removed out 
of an inferior Court. Semb. 2 Lev. 124. R. 4 Med. 379- 
Where the Action is for diſturbing his Common. R. 2 Med. 141. 
Or, for chaſing his Sheep, Cc. R. 1 Sal. 208. 
Neither does it extend to Debt, Aſſumphit, Account, un Detinue 
Sc. where the Title to Land cannot come in Queſtion. 1 Sal. 208. 
Nor, to the Battery of a Servant, per quod Servitium amiſit. 5 Mod. 74. 
1 Sal. 208. 
Nor, by the Sr. 4 C 5 V. & M. 23. to Treſpaſs againſt an inferior Tradeſ. 
man for hunting, hawking, fiſhing, or fowling. 
And every Tradeſman feems to be intended by inferior Tradeſman. Paſ 
9 W. 3. Bennet and Thalbois. 1 Sal. 212. (Reported Comyns's Rep. 26.) 
Nor, by the St. 8 G 9 . 3. 11. to a Treſpaſs which appears at the Trial, 
and is certified by the Judge upon the Record, to be wilful and null 
cious. 
And tho che St. 22 & 23 Car. 2. ſays, the Judgment ſhall be void, it 
ſhall net be avoided by Plea. 2 Vent. 36, 


(A. 4.) By an Avowant. 


By the St. 7 H. 8. 4. an Avowant, er he who makes Conuſance in Rephoi 
or Second Deliverance for Rent, Cuſtom, or Service, if it be found for hin, 
or the Plaintiff be barred, ſhall recover * and Coſts, as the Plaintif 
ſhould have done if he had recovered. 

So, by the Sr. 21 H. 8. 19. He who avows, Sc. for Daiage-ſuja 
'or other Rent. | 
And, by Equity, if he avows for an Amertiament ina Court Leet, or Baron. 
R. Mo. 893. R. 2 Cro. 520. R. cont. Cro. El. zoo. Dub. Cro. Car. 634. 

Semb. 2 Rol. 75. Court divided, Jon. 422, 434. Cont. Ber Hott, Cart. 179. 

Or, for a Fine in a Court Leet. R. Mo. 893. 

Or, for an Eſtray. Dub. Ow. 13. Cro. El. 2 58, 329. Ae. 2 Cn 520, 

Or, for a Heriot. 2 Cro. 28. 

Or, for a Relief. Dub. 2 Cro. 28. Jon. 422. 

Or, for the Penalty of a By-Law. Per : 7. Jones cont. Cro. Car. 534. 

. 421 

; And the Avowant ſhall have Coſts, 0 Judgment be againſt the Plaintiff 
upon Demurrer, R. 2 Cro. 520. 
Or the Plaintiff be nonſuited. M. 13 IW. 3. inter Smith and Walgrave. 
\ (Reported Comyns's Rep. 122.) 
So, if an Executor avows by F orce of the Sr. 32 E. 8. 37. tho' it be a 
| ſubſequent Statute to 21 H. 8. 19. R. 2 Rol. 457. 
So, tho' ſeveral Iflues.be joined upon the Avowry, and ſome found for, and 
ſome againſt him, and the Plaintiff has not Coſts for the Iſſues found for 
him. R. 2 Cre. 473. Dub. 2 Rol. 37. R. acc. 2 Rol. 140. | 
But if a Defendant in Replevin pleads in Abatement, and avows for a Re. 
turn, and has Judgment, that 45 Plea ſhall abate, and for a Return; 
ſhall not have Coſts. R. M. 1 13 WW. 3. B. R. inter Smith and Walgrav 5 
Ported Comyns's Rep. 122.) 
If he pleads — Hard. 153. 


(A. 5.) By a Tenant, or Defendatt. 3 


(A. 50 By the St. 23 H. 8. 15. If a Plaintiff be nonſuited, or have Verdict 0 
In in Adlon. him, in an Action upon the S. 5 R. 2. in Debt, or Covenant on Spec 


made to the Plaintiff, or on a Contract with the Plaintiff, in Detinue if 0 0 


Q © 6 8% 
perty be alledg ied © in the Plaintiff, in Account againſt a Bailiff or hs 


do the Plaintiff ; in an Action on the Caſe or on a Statute for a perſonal Wrong 


or Offence to the Plaintiff, the Defendant ſhall have Coſts. 
So, if Judgment be gpl the Plaintiff upon Demurrer. R. 1 And. 117. 


Vide fa, 


And by the Sr. 4 Fac. 3. In Treſpaſs, Ejectment, or ae Action, where 


Plaintiff ſhould have had Volt if he had recovered. 


80, by the St. 8 El. 2 & 13 Car. 2. 2. If the Plaintiff be nonſuited for 


want of Declaration, or afterwards diſcontinue, or be nonſuited. 
So, by the Sz. 4 Geo. 2. 28. If in any Ejectment the Plaintiff be nonſuited, 
unleſs for Want of confefling Leaſe, Entry, and Owufter. 


So, by the &. 8 & 9 N. z. 11, If Judgment be againſt the Plaintiff or 
Demandant upon Demurrer, in Bar. R. I Sal. 194. Mod. Ca. 88. 


Or the Plaintiff in Prohibition, Scire facias, Debt upon S. 2 Ed. 6. 13. 


or in Waſt, be nanſuited, diſcontinues, or has a Verdict againſt him. 

So, by the Sl. 4& 5W.& M. 18. An Informer, if a Verdict be againſt 
him, or a Noelle Praſequi entred by him, ſhall pay Cofts ; ; unleſs the Judge 
on the Trial certify there was a probable Clauſe for the Information. Vide 
PEP, (A. 6.) 


And therefore now, in all Caſes where the Plaintiff would have Coſts if 


he had recovered, the Tenant or Defendant ſhall have Coſts if the Plaintiff 


be barred, or nonſuited. 


If he be barred upon a ſpecial, as well as upon a general Verdict. R. Cro, 
El. 465. 


Or, diſcontinue after a ſpecial verdict. Dub. Cro. Car. 575. 


And this, ſince the SF. 4 Far. 3 —But not upon the S. 23 E. 8. 1 5. if 
the Action be not for a perſonal Wrong or Offence. 2 Leo. 9. 52. 3 Leo. 68. 


tute. 
In Warrantia Chart.  Semb. 3 Lew, RED 
So the Defendant ſhall have Cats where the Plaintiff nds be intitled 


to Coſts generally in the ſame Action, tho' he would not have had them in 
= that particular Caſe: As, if the Plaintiff be nonſuited in an Action for Wards, 


which are not actionable. R. Hut. 16. Heb. 219, 


So, if the Plaintiff be nonſuited, Ge. but the Declaration is inſufficient. 
R. 2 Rol 88, 213. 


dict was for the Plaintiff, and Judgment arreſted for a Fault! in the Decla- 
ration. 


80, if the Plaintiff ka nonſuited at N, ifs ries Ge. tho the Plea of the 
Defendant be inſufficient. R. Mo. 625. 


Or, enters a Nolle proſequi, or Retraxit. Dub. Hard. I52, 
80 a Defendant, being an Executor, or Adminiſtrator, ſhall-have Cots ; 


tho a Plaintiff Executor or Adminiſtrator does nat pay Caſts. R. Cro. El. 


$03. 
So a Defndent ſhall have Coſts . Wo the Plaintiff 7 as le or 


Adminiſtrator, if it be for a Wrong to himſelf, or upon his Contract; as, in 


Treſpaſs or Trover for Goods of the Teſtator taken out of the Poſſeſſion of 
the Executor himſelf, Hut. 79. R. Cro. Car. 219. Jon. 241. R. Lat. 
220. R. cont. per totam Curiam, 3 Lev. 60. R. acc. in C. B. 6 Ann. inter 


Th rh Ballow, {cated Compns s Rep. 163.) K. Sav. 133, 4. Vide Poft, 
7. 7 


In Ravidhment of a Ward out of the Cuſtody of the Executor. Dub. Cro. 
Car. 29. Hut. 79. Cont. 3 Leu. 60. 


Ry _ for Rent upon a Leaſe by the Executor, of a Term of the Taler 
Hur. 79. 


Yor. II. "= | In 


As, in an Action upon the Cale ok or in an Action agen a Sta- 


R. Cro. Car. 175. . Cont. Cro. Car. 545, where a Ver- T 
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In Account againſt one as his Receiver. Semb. Bend. ol 28. R. Dal 06. 

In Trover for Goods of which his Teſtator died poſſeſſed, and which af. 
terwards came to the Hands of the Defendant by F inding, tho he does not 
alledge any Poſſeſſion in himſelf; for the Finding was in his Time, and he 
might have had the Action in his own Name. R. Jon. 241. R. 7 Vent. 
109. R. in C. B. P. 8 Ann. inter Hole and yy (Reported Conyns 5 Rey, 
162.) 

So, where the Plaintiff in Ejectment declares upon the Demiſe of an Ex. 
ecutor, and is nonſuited ; for the Action is his proper Action, and he i 
bound by the Rule. Per C. B. M. 5 Ann. 

In an Indebitatus Aſſumpfit-for Money received to the Uſe of the Plaintif a 
Executor, or Adminiſtrator. R. 1 Sal. 207. Cont.” Semb. 1 Sal. 314. N. 
acc. Mod. Ca. 91, 181. i 

So, in Trover by an Adminiſtrator for Goods of the Inteſtate taken after 
his Death, and before Adminiſtration. R.1 Vent. 109. R. in C. B. M. 9 4m, 
Adm. 1 Sal. A 

So, if the Plaintiff ſues as Excoutce de * Tort, Lit. 5. 1 

So an Executor ſhall pay Coſts, for not proceeding to Trial upon Notice 
1006 Ii: 

80 ww; by the St. 8 & 9 VV. 3. 11. In Treſpaſs, Aſſault, Falſe Imp. 
ſonment or Eje&ment againſt ſeveral, if one or more Defendants be acquitted 
by Verdict, they ſhall have Coſts, as if the Verdict had been againſt the 
Plaintiff as to all; unleſs the Judge at the Trial immediately certify on the 


} Record, that there was a reaſonable Cauſe to make them Defendants. 


(A. 6.) 


In an Infor- 


mation. 


But if the Plaintiff be nonſuited for a Fault in the Declaration, tho d- 
vers Defendants appear ſeverally, they ſhall have only Coſts for one. 

So, in an Information, if one Defendant be acquitted, he ſhall not have Coſt, 
tho' the Judge does not certify. R. 1 Sal. 1 

So, in Debt upon the Sr. 2 & 3 Ed. 6. 13. if the Plaintiff be nonſuited, or 
has a Verdict againſt him, the Defendant ſhall not have Coſts; for it is not 
a Debt by Specialty or Contract, or for a perſonal Wrong to the Plaintiff; 
and therefore it is not within 23 E. 8. 1 5. 2 Inft. 651. | 

If the Defendant recovers Coſts he may have cation for them by (pia 
ad ſatisfaciendum. R. 2 Cro. 595. 

And tho' Judgment be afterwards reverſed; the Coſts ſhall not be refunded, 
Per 2 F. Englefield cont. Dy. 32. 4. Mo. 62 5. 


hs by the Sz. 1 g El. 5. The Defendant in an Information ſhall have 
Coſts, if the Informer delays his Suit, diſcontinues, be nonſuited, or the 
Trial or Matter pal es him by Verdict, or 1 againſt him in 
Law. 
Tho' he be not a common Informer (unleſs when he is the Party grieved 
R. 4 Leo. 55. R. 1 And. 116. 

Tho the Information be upon a penal Statute made fince 18 El. K. 


Hut. 3 5. 
Tho' the n obtains a Verdict, if Judgment be againſt him, for 


that the Statute upon which the Wia 1 1s founded was repealed, or ex- 


pired. Semb, Hut. 36, but the Court divided. | 

If Judgment be againſt the Informer upon a Demurrer, or ſpecial Verdict. 

Per 3 J. Hut. 36. F 
So, in all Caſes, where the Cauſe paſſes againſt the Informer for Want 


| Matter or Form. Per 2 J. but the others cont. Hut. 36. 


' ſhall not file an Information, &c. before a Recognizance given of 20. 8 


So by the St. 4 CG 5 V. & M. 18. The Clerk of the Crown in B. K. 


4 pr Ole- 
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proſecute, Sc. and if a Verdict paſs for the Defendant, or 4 Noll? proſequi 
be procured, to pay Coſts taxed in 3 Months after Demand ; unleſs the 
udge certify there was Cauſe for the Information. 

But the Sf. 18 El. 5. S. 5. allows any grieved, by 8 Chats. 
perty, buying Titles, or Embracery, to ſue on the-Statutes for ſuch Offences. 

And it does not extend to Officers of Record, who in Reſpect of Office. 
have uſed to exhibit Informations, or ſue on penal Statutes. 

Nor to Officers informing for Matters only concerning his or their Offices. 

So, if one Defendant be found guilty, tho' the other be acquitted, he 
ſhall not have Coſts. Sal. 194. Vide Ante, (A. 5.) 

So, where the Information is by the Party as, the Defendant ſhall 
not have Coſts. 4 Leo. 55. R. 2 Leo. 116. R. Sav. 50. 1 And. 116. 

As, in an Information for Perjury. Semb. Cro. El. 177. 1 Brownl. 66. 

If a Verdict be againſt an Informer upon a Fault in pleading, no Coſts: 
As, if an Information be for not incloſing a Wood within a Month after 
cutting it down; and alledges the cutting on the 10th of April, and that it 
lay open till the ſecond of May, which is not a Month. K. Hut. 3 5. 


But a Defendant ſhall not have Coſts, if the Plaintiff diſcontinues his. (A. 7.) 


Original. R. 1 Leo. 105. Mir "all 
Or enters a Nolle proſequi after Iſſue; for it is a Bar to another Action, not recover 
and therefore differs from a Nonſuit. Dub: Hard. 153. | _ Colts. 


If the Plaintiff be nonſuited in an Aſſiſe; for the Statute does not extend ch _ 


to an Aſſiſe. 1 Brownl. 28, . 
So he ſhall not have Coſts, if a Repleader be awarded. 2 Vent. 196. R. 
Mod. Ca. 2. 
So the Defendant ſhall not have Coſts, where the Plaintiff in an Action 
of the like Nature ſhall not. have Coſts, if he recovers ; as, in an Attaint, 
R. Cro. Car. 542. Jon. 432. 3 
In an Action upon a penal Statute by Qui tam, &c. R. Hut. 22. 
I Brownl. 66. 
So a Defendant ſhall not have Coſts, if the Plaintiff, being an Infant, 
ſues by Guardian. R. Cro. El. 33. | 
If a Plaintiff, being Executor or Adminiſtrator, ſues merely in the Right 
of his Teſtator, &c. for the Str. 23 H. 8. 15. extends only to an Action 
upon a Contract or Wrong to the Plaintiff himſelf; and the Sr. 4 Fac. 3. 
| enlarges Coſts as to more Actions, not againſt more Perſons. R. 5 69. 
D. Cro. El. 503. R. Tel. 168. Dal. 96. Bend. pl. 28. R. 2 Rol. 87. 
2 in an Action for Goods taken away in the Life of the Teſtator. 
ut. 79. 
In Debt upon an Obligation to the Teſtator; ; tho' the Defendant pleads 
Non eft factum, and it is found for him. R. 2 Cro. 229. 
Or, pleads Payment to the Executor himſelf, and it is found ſo. R 
I Vent. 92, 


So, in an Action for an Eſcape of a Perſon in Execution to the Teſtator, 
| R. 1 Rob. 63. 


Or, in Execution upon his Suit as Executor. R. 2 Cro. 361. 


So, in Aſumpſit upon a Computaſſet with the Teſtator. R. 2 Jon. 47. 
R. 1 Sal. 207, 314. 


Or, with the Executor himſelf for Money of the Teſtator. R. 2 Jon. 8 
47. 2 Lev. 165. 3 Lev. 60. 1 Sal. 208. - 


So, in Trover for Money of the Teſtator out of his own Poſſeſſion, Vide 
Ante, (A. 5.) cont. Acc. per Holt, 1 Sal, 208, 


In Trover for Goods of the Teſtator which he loſt in bi Life-t me, tho' 
the Converſion be alledged in the Time of the Executor. R. in C. B. 


6 Am, 


1 
6 Ann. inter Hunt and Balbu, per Holt, 1 Sal. 208. (Cited Compns's Ro, 


Judgment be for him ”_ Demurrer to his Plea in Abatement. 
194. 


which the Plaintiff ſhall pay 


G os T 8 


163.) 
So the Defendant ſhall not have Coſts, if the Plaintiff Executor, or Ad. 
miniſtrator, be nonſuited within the Sr. 8 El. 2. R. Cro. El. 6g. 


Or, if an Executor, or Adminiſtrator brings Error upon a N f 


againſt his Teſtator, or himſelf. Vide Poſt, (B.) 
If the Plaintiff takes Adminiſtration when there was an Executor living, 
R. Lit. 5. 

If the Plaintiff ſues as Executor, and upon Iſlue, That he was not Exe. 
cutor, it be found for the Defendant. R. 1 Brownl. 79. 


So the Defendant ſhall not have Coſts by the St. 8 & g9W. z. 11. if 


So the Defendant ſhall not have Coſts by the Sr. 2 ; E. 8. 15. if the 
Plaintiff be admitted in formd Pauperis. 

Nor, by the Sz. 24 H. 8. 8. If the Plaintiff fins upon a Recognizance, 
, or Contract to the Uſe of the King. 

But if there be a Plaintiff in formd Pauperis, the Court may tax Coſt, 
„or be whipped. 1 Sid. 261. 2 Sal. 506; 

And he ſhall be diſpaupered, where he has an Eſtate, though he owes 
the Value. Per Holt, Sal. 507. 


If the Jury gives Coſts where they ought not to be, the Court ſhall ge 


Judgment without Reſpect to the Coſts. R. 2 Sand. 257. 
Iho' the Plaintiff does not releaſe the Coſts. R. 2 Sand. 2 57. 


( B) Coſts in Erro2. 


dY the Sr. 3 H. 7. 10. confirmed by the St. 19 H. 7. 20. If Tenant, 

Defendant, or other bound by Judgment, fue a Writ of Error in be 

lay of Execution, and diſcontinue it, be nonſuited, or have Judgment af- 
firmed, he ſhall pay Coſts and Damages at the Diſcretion of the Juſtices. 


| And if the Jugdment be affirmed, &c. the Defendant in Error ſhall have 
Coſts, tho' Coſts were not recovenible i in the firſt Action: as, in a Quare In- 


pedit., Dy. 77. a. R. Cro, Car. 145, 175. 


In a Qaod Permittat for abating a Nuſance. R. Cro. El. 6 59. 


So the Defendant in Error ſhall have Coſts, tho the Error be in the Back- | 


quer, upon the $f. 27 El. 8. Cre. El. 588. 

By the St. 8 & 9 V. 3. 11. In Error on Judgment for Defendant, if the 
Judgment be affirmed, or the Plaintiff diſcontinue, or be nonſuited, the De- 
Fendant or Tenant ſhall have Coſts. 

So by the ſame Statute, If Error be ſued of a n on Dermurrer 


And by the S. 4 C 5 Ann. 16. If a Writ of Error be quaſhed for Variance, 


on other Defe& : which was not before. 5 Mod. 67. Mod. Ca. 137- 
By the St. 3 Jac. 8. & 13 Car. 2. 2. a Writ of Error ſhall be no Superſe- 


dieas, unleſs a Recognizance be given with Sureties, &c, for Payment 0 


Damages and Coſts, 
And by the St. 13 Car. 2. 2. If wor be brought of a Judgment after a 


Verdict, and the Judgment be affirmed; the Defendant 1 in Error {ball have 1 


double Coſts: . 
But the Defendant in Error ſhall not _ Coſts, where by the 2 
Error the Execution is not delayed: As, if Error be ſued by the Plaint 
or Demandant in the original Action. 2 And. 123. R. Cro. Car. 49" 
R. 4 Mod. 7.—But now, by the St. 8 & 9 V. 3. 11. If the Plaintiff ot 


amen, aſter any. Judgment for Defendant, ſue Error, and * 1. 


R. 1 al. 


E + - =. 


in 
h: 


diſcontinue, be nonſuited, or have Judgment againſt him, the Defendant of 
Tenant ſhall have Coſts. . | 
So, no Coſts, if Execution be ſued before Error brought. R. 2 Co. 636. 
R. 1 Vent. 88. 2 And. 123. Dn 
And if Execution be executed in Part, Coſts ſhall be diminiſhed. Co; 
r. 175. 
8 f neither Damages nor Coſts were recovered in the original Action; 
for then the Writ of Error does not delay Execution z . 
As, in Error upon a Judgment in a Formeden. R. Cont, Cro. El. 617, 
R. acc. Cro. Car. 42 5. i 1 
In Error upon a Common Recovery. R. Ray. 135. R. 1 Lev. 146. 
So, if an Executor brings Error upon a Judgment againſt his Teſtator, 
and the Judgment be affirmed, &c, the Defendant ſhall not have Coſts: 
R. 1 Mod. 77. 1 Vent. 166. : 9 5 
Or, upon a Judgment againſt himſelf, as Exeeutor. R. 3 Leu. 375. 
4 Mod. 24 5. Skin. 400. 5 1 N 
And therefore, an Executor or Adminiſtrator does not find Bail for Da- 
mages and Coſts upon a Writ of Error within the S. 3 Jac. 8. R. 2 Cro: 
3350. 2 Bul. 284. Cro. Car. 59. Lit. 3. 1 Sid. 183. Vide Bail, (K. z.) 
| So, if a Plaintiff in Replevin brings Error, and Judgment for the Avowant 
be affirmed, he ſhall not have Coſts. R. 1 Sal. 205. Carth, 179. But 
this was 2 W. & M. before the St. 8 & 9 . 3. 1. 
So, if Judgment be reverſed in Error, the Defendant does not pay Coſts 
ni Error; for the Plaintiff recovers his Debt and Coſts which he ought to 
have had if he had recovered before. R. 2 Mod. Ca. 314. 


(0 Double, 02 Treble Coſts. 
- (C. 1.) By Conſtruction. 


N all Actions Real, Perſonal, or Mixt, where Damages are tecoverable; 
if a ſubſequent Statute gives double or treble Damages, the Coſts alſo, as 
part of the Damages, ſhall be double or treble; 2 Inſt. 289. | 
As, upon the Sr. of Gloc. 5. which gives treble Damages in Waſt againſt 
Tenant by the Curteſy, or in Power. 2 Inſt. 289. eee 
| Upon the S. 2 H. 4. 11. which gives double Damages for a Suit in the 
| Admiralty, where the Cauſe of Action ariſes upon the Land. 10 C. 116. 
| 1 Rel. 517; . th, Dy. 159. 0. | „ 
| Upon the Sz. 8 H. 6. 9. which gives treble Damages for a forcible Entry. 
10 Co, 115, 6. R. 1 Vent. 22. þ | | 
SS Upon the Sr. 5 El. 21. which gives treble Damages for hunting in a Park. 
4 Leo. 36. hs | 
Upon the St. 2 W. & M. 5. which gives treble Damages and Coſts of 
Suit againſt him, who makes Reſcous of Goods which ate diſtrained for Rent. 
— T. 6 V. 3: inter Sir W. Lawſon and Story, 1 Sal. 205. (Vide 1 Ld. 
Ray. 19.) | 


(C. 2.) By the expreſs Words of a Statute. 


Soc by the 87. 2 & 3 Ed. 6: 13. If a Suggeſtion for a Prohibition be not. (C. 2 

E proved in fix Months, the Defendant ſhall have a Conſultation, and double Double Che | 

Colts, | | = 

But this does not extend; where the Defendant does not pray a Conſulta- 

tion for not proving the Suggeſtion, but joins Iſſue upon it, and a Verdict 
Vol. II. 5 U 1 
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Treble. 


7 
1 


« *Pide Ante, 


(A. 2, 3.) 


CO xDD 
is for the. Plaintiff; for then the Defendant ſhall not have double Coſts. N. 
Lat 140. ; 
Nor where a ſuggeſtion needs no Proof, 


So, by the S. 7 Fac. 5. In an Action upon the Caſe, or Treſpaſs 3 in the 
Caurts at Feftminier againſt a Juſtice of Peace, Mayor, Bailiff, Headborough, 


Portreeve, Conſtable, Tithingman, or Collector of Subſidy, for any Thing 


done by Virtue of their Offices, the Judge before whom it is tried may alloy 


to the Defendant double Coſts. 


+» $0, by the $7, 21 Fac. 12. In an Action againſt a Churchwarden, Overſeer, 
Swornmen, or any in their Aid, or by their Command, for any Thing done 


in Virtue of their Offices. 


And by theſe Statutes the Defendant ſhall have double Coſts upon Cer. 
tificate by the Judge, tho' the Plaintiff afterwards diſcontinue, or be nonſuited. 


Vide the Statute yy Au Coſts de incremento ſhall be double. Per Hott, 


Skin. $55 
And all the DeEhdants ſhall have double Coſts. Yau. 1 17. | 
And this, tho' the Declaration be inſufficient. R. Cro. Car. 17 5. Vid 
Ante, (A. 5.) 
Tho! it be not in Treſpaſs, Sc. but in Aſumphi, Sc. for Money which 


thts took as Officers. R. Sho. 215. , 


But the Defendant ſhall not have Coſts, if the Judge does not certify that 


the Defendant was an Officer. Cro. Car. 175. R. 2 Vent. 45. 


Or, if the Officer acts in a Matter Eccleſiaſtical : As, if an Action upon 


the Cafe be againſt a Churchwarden for a malicious Preſentment for Incon- 


tinence, in the Spiritual Court. R. Cro. Car. 285. Jon. 305. 
Nor in an Action for Neglect of his Office; as, for Refuſal of his Vote in 
the Election of a Mayor. R. 2 Lev. 250. 


For a malicious Preſentment. R. Cro. Car. 467. 


So, by the St. 8 El. 2. If any maliciouſly arreſts in the Name of another, 
without his Conſent, in B. R. or the Marſbalſea, and be convicted, &. he 


{hall be impriſoned for fix Months without Bail, and ſhall pay treble Coſts | 
to the Perſon arreſted. 


By the S“. 43 El. 2. for Relief of the Poor, In an Action for any Thing 
done by Authority of that Act, the Defendant ſhall have treble Damages and 
his Coſts, if the Plaintiff be nonſuited, or has a Verdict againſt him. 

Tho' the Money was not levied by Diſtreſs, but voluntarily paid to 


the Overſeer, and he, who paid it, afterwards ſues for the Money. K. N. 


176. 
£4 by the St. 2 . S M. 5. upon a Reſeous of a Diſtreſs for Rent, there 
ſhall be treble Damages and Coſts. | 

So, by the Statutes for the Land-tax, if the Defendant be ſued as Col- 
lector of the Land- tax, he ſhall have treble Coſts. 

Tho! by another Connt i in the ſame Declaration, he be charged for Fraud 
in the Execution of his Office, which is not within the Statute, R. Carth. 
1 89. 

And where treble Damages and Coſts: are given, the Coſts de zncrement, 
as well as the Damages, are treble. R. Skin. 555. 


(8. 4. ) When not recovered. 


But if: a | Statute gives double or treble Damages, where no Damages Wer 
recoverable at all, before; the Plaintiff ſhall not have any Coſts. 2 J 
299. 


o 
2 


Y 72 w _ * ' | | | | As 
b 5 : $ in ; 9 


F | 
As, in Wat againſt Tenant for Life or Years; (until the SF. 8 & g V. 
3. 11, gave Coſts if the ſingle Value found does not exceed twenty Nobles.) 
2 Inſt. 289. 2 Sand. 257. 
In an Action upon the Sz. 1 & 2 P. & M. 12. which gives 51. and treble 
Damages for driving a Diſtreſs out of the 3 R. Dy. 177. 6. I Rol. 
16. J. 45. 
: In Debt upon the St. 2 & 3 Ed. 6. 13. which gives treble Bange for not 


the fingle Value found does not exceed twenty Nobles.) R. 2 Cro. oy 
Cro. Car. 560. Ma. 915. 


In an Action for a forcible Entry, upon the St. 8 H. 6. 9. Hard. 152. 


Or, for Ingroſſing, upon the Str. 5 & 6 Ed. 6. 14. Hard. 152. 
ln a Decies tantum. Hard. 152. 


Where the Plaintiff or Demandant recovers double or treble Damages and 
Coſts, it is the ſafeſt Way, that the Damages and Coſts found by the Jury 


be doubled or trebled; and that there be no Coſts de incremento. 1 Rol. 
517. J. 20. 


R. Tel. 176. 


Yet Coſts de incremento n may be given. 1 Rol. 517. J. 25. 
And Coſts de incremento were trebled. Cro. El. 5 82. 


If Coſts are given by a Jury, when they ought not, there ſhall be * 
ment without Reſpect to them. R. 2 Sand. 257. 


. Coſts in Chancery. 
Vide Chancery, (2 W.) 


CC O0 TT A G E 8. 
Vide Fuſtices * Peace, (B. 8 1 


3 - V E N A N 1. 


A) Uhen Covenant lies. 


pre .) Upon what Deed. 


( 7 E NANT lies when a Man covenants with another, by Deed, to 
do ſomething, and does it not. F. N. B. 145. A 


Or, that he has done it; when it is not done. Pl. Com. 308, 4. 


; And it lies upon a Covenant i in any Deed indented, or Poll. 1 Rol. 517, | 
40, 


Leſſee did not ſeal any Counterpart ; for his Acceptance charges him, R. 
1 Rol. 517. J. 50. 2 Cro. 522. R. 2 Cro. 240. 


So, if a Leaſe be to A. and B. by Indenture, and A. ſeals a Count 


| and B. agrees to the Leaſe, but does not ſeal, yet B. may be charged for a 
Covenant broken, Co. L. 23 1. 4. 2 Rol. 63. 


ere 


ſetting out of Tithes ; (until the Sr. 8 & g W. 3. 11. gave Coſts where 


And the ſingle Damages found may be doubled, or rebled by the Court, 


So, for breaking a Covenant y the Leſſee in the king 8 patent; tho' the 


beg | - Tho. 
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| T bo the Covenant be collateral, and not annexed to the Land. Co. L. 
231. a. : 

. if by Charter- Party made by B. he lets the Ship to D. who covenant; 
with B. and A. the Part-owners, to pay 300/. A. may have Covenant thy 
he did not ſeal, but only B. and D. ſealed it; for it is in the Nature of a Deeg. 

Poll by D. in which he may covenant with a Stranger to the Deed, tho! he 
cannot in an Indenture. R. 2 Lev. 74. 
So, if by Articles, A. covenants generally to indemnify B. he may have 
Covenant tho” he did not ſeal the Articles, and the Covenant was not with him. 
R. Lut. 305. 


But Covenant does not lie upon an Agreement without Deed; but an x Afton 
upon the Caſe. F. N. B. 145. A. G. 

Vet, by the Cuſtom of London, Covenant lies within Deed. F. N. }, 
146. 4. 

Sa, by the Guſtom of any other Place. 1 Leo. 2. 


But ſuch Cuſtom ſhall be taken ſtrictly; for upon ſuch a Covenant, an 
Executor ſhall not be charged. R. 1 Leo. 2. 


So Covenant cannot be for a Thing preſent. Pl. Com. 308. a. 


(A. 2.) Upon what Words. 
Vide Dett, 


1 N A Covenant is Real or Perſonal. F. N. B. 145. A. C. L. 139. 6. 
TY A Covenant Real is when a Man covenants to levy a Fine of Lands c 
Tenements, upon which a Writ of Covenant ſhall be brought, and a Fine 

ſhall be levied. . F. N. B. 145. A. 146. F. 


A Covenant Perſonal is by expreſs Words, or by a Covenant in Lay. 
Vau. 118. Co. L. 139. 6. 

Any Words in a Deed, which ſhew an Agreement to do a T hing, make 
a Covenant: As, if it be agreed by Articles between A. and B. that Stock ſul 
be in the Hands of B. until a Jointure be made, B. ſolvendo proinde the l- 
tereſt to A; Covenant lies againſt B. for the Intereſt. R. 1 Rel. 518. |, 50, 


+ If it be faid in a Leaſe, that the Leſſee ſhall repair, and leave repaired, &i. 
R. 1 Rol. 518. J. 15. 2 Cre. 399. 


That the Leſſee ſhall have Wood, non ſuccidendo Arbores ; this is a Coe | 
nant by the Leſſee that he will not cut down Trees. R. Mar. 


9. | 
If faid, I have 4 Deed, and will produce it. 2 Mod. 89. R. 1 Rol. 519. 
J. 10. 


So, if in a Demiſe by the King's Letters Patent, it is ſaid, hat the Grar 
tee ſhall repair ; it ſhall be a Covenant by him, R. 2 Cre. 522 


If there be a Grant of an Office, ab/que Impetitione, Denegatione, Ge. * 
venant lies if the Grantee does not enjoy. R. 1 Leo. 277. 
So, if it be ſaid, that it is agreed A. ſhall pay 101. to B. for his Goods, ths 
amounts to a Covenant by B. to deliver his 3 for, agreed, is the Word 
of both. -R. 1 Sand. 322. 1 Sid. 423. Ray. 183. 


That A. ſhall take Firebote, without cutting more thai 15 neceſſary Co- 


venant lies againſt A. if he cuts more. R. 1 Leo. 324. 
That an Apprentice ſhall be faithful, ſhall nat 4 Nover the Secrets of his M. 
er, &c. R. Mo. 1 - 


So, if Tenant in Trl leaſes for Years and afterwards covenants and grant 
that the Leſſee ſhall bold to him and his Wife for the Life of the Lali: thy 
does not amount to a Surrender, or Confirmation to enlarge his Eſtate, 
to a Covenant. R. Dy. 272. 5. 


If the Leſſee agrees that the Le br ſpall have two Rooms of an Houſe, F 
Leaſe be of the Houſe, except the two Rooms, and free Paſſage te th" 


the Leſſor be diſturbed in his Paſſage by the Leſſee, Covenant lies a 
him. R. 1 Sal. 196. 
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. Otherwiſe, if diſturbed in the Rooms ; for they were excepted. t Sal, 

196. EO | 2 | 

*If a Man covenants to ſtand ſeiſed to the Uſe of his Son, ſaving that bis 

Wife ſhall have the Loppings of Trees ; if the Son cuts down the Trees, Co- 

venant lies againſt him. R. Cro. Car. 437. | 
If by Articles of Agreement it is ſaid, that it is intended a Fine ſhall be le- 

wed; this amounts to a Covenant to levy it. R. 2 Mod. g1. 


If A. covenants, that B. ſhall take ſo many Trees Yearly, and afterwards 
cuts them all down; B. ſhall have Covenant againſt him. Mo. 18. 
So, if the Words are introduced by Words of Condition; as, if a Leaſe 
be, upon Condition, that the Leſſee ſhall keep and leave the Houſe in as good 
Pligbt, &c. 40 Ed. 3. 5.6. 1 | 
Gr, with Proviſo, that if the Leſſee dies within 40 Years, his Executor 
ſhall have it for ſo many Years; this is a Covenant by the Leſſor, that the 
Executor ſhall have it. 1 Rol. 518. J. 45. | 
So, provided. and it is agreed that the Leſſor ſhall find Timber. 1 Rol. 
18. J. 20. 3 5 
f Provided he pay out of the firſt Profits of an Office. R. 1 Leu. 155. 
So Covenant lies if an Agreement appears in an Obligation. Ca. Ch. 294. 
So, if it be ſaid in a Deed, that an Obligation is in the Hand of B. and 
that J will deliver it; Covenant lies for not delivering it. R. 1 Rol. 519. 
. 10. 5 | | 
So, if a Man gives a Releaſe for Money recovered by him, and at the 
End of the Deed mentions, that be will not ſue Execution; if he afterwards 
ſues it, Covenant lies againſt him upon this Deed. R. 1 Rol. 517. I. 45. 


R. Hard. 178. 


Covenant lies againſt B. for not conveying the Houſe. R. 1 Sand. 320. 

Ray. 183. 1 Sd. 423. 1 Lev. 274. . 
| That A. ſhall be accountable to B. for all Money received. R. 1 Lev. 47. 
So, if A. aſſigns and transfers Money due to him from a foreign State. 


R. 1 Mod. 113. 
T When Covenant, or Debt lies, Vide Action, (M. 4.) 


(A. 3-) Upon what, not. 


But where Words do not amount to an Agreement, Covenant does not 
lie; as, if they are merely Conditional to defeat the Eſtate : As, a Leaſe, 
| provided aud upon Condition, that the Leſſee collect and pay the Rents of his 
. KR. 1K £38. — — ! oo: po | 


Part; as, if a Leſſee covenants to repair, provided that the Leſſor finds 
| Timber ;. this is not a Covenant by the Leſſor to find it, if there be not the 
| Word, agreed. R. 1 Rol. 518, J. 25. | 
If B. covenants to pay 100 J. to A. and he covenants, upon Receipt, to 
ive an Acquittance, and to make an Obligation, Fc. it is not any Covenant 
that he will receive and give an Acquittance. 2 Dan. 231. TE 
So, if a Deed be in the Nature of a Defeaſance; Covenant does not lie 
upon it, but an Action upon the Caſe: As, if by Deed it be agreed, that 2 
| tatute be cancelled, in the preſent Tenſe. Semb. 1 Sid. 4838. 
„So, if a Mortgage be by A. to B. by a Demiſe for Years, with a Pro- 


viſo to be void, if A. pay tol. at ſuch a Day, and 410 l. at ſuch a Day, 


Yonl: 24S Debt 


So, if a Deed be, I oblige myſelf to pay at ſuch a Day; Covenant lies. 
So, if by Writing it is agreed, that A. ſhall give B. 7ol. for a Houſe; 


So, if the Words are only a Qualification of the Words on the other 


and there be a Bond for Performance of all Covenants, Payments, &c. 
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Debt does not lie, if A. does not pay, without an expreſs Covenant for 
Payment; for the Mortgage is forfeited. Semb. 2 Mod. 36. 
So, if the Mortgage was by Feoffment. R. 2 Cro. 281, Tel. 206. 


(A. 4.) When it lies upon a Covenant in Law. 


vid Garran- So ſome Words import and make a Covenant in Law, tho' there be not 
9, (A) any expreſs Covenant : as, if a Man, by Deed demiſe Land for Years, and 
the Leſſee is ouſted ; Covenant lies upon the Word, demiſi. 1 Rol. 519, 
F. K. 4 Co. 80. 6, Dy. 257. a, R. 2 Leo, 104. Cro. El. 674, E. 
2 Cro. 73. . 8 
= ft he demiſe, or aſſign, by the Word, conceffi. 
So, if he demiſe reddendo Rent; Covenant lies for Non- payment of the 
Rent, upon the Word, Reddendo. 1 Rol. 419. J. 25. 1 Sid. 266, 447. 
Tho' the Reſervation be to a Stranger. Per Hale, 1 Mod. 113. 
So, if he convey the Inheritance with Warranty, and the Feoffee, Ge. 
be evicted for Years; Covenant lies upon the Word, Warrantizo, R. 1 Rol. 
519. J. 20. Tel. 139. 1 Rol. 25. R. Hoo. 3. : 
So it lies upon a Warrranty in a Fine Sur Conceffit for Years. 2 Sand, 
180. I Lev. 301. 1 Sid. 466. 5 . 5 
So it lies againſt a Woman after the Death of her Huſband, upon a War- 
ranty in a Fine by them Sur conceſſit for Years, R. 1 Sand. 180. 1 Med, 
291, | | 
So it lies upon a Warranty in Law, by the Word, Dedi, &c. if he be 
evicted for Years. „„ „ 0 
Or, by the Word, dedi, conceſſi, or demiſi, of an Eſtate for Life, tho the 
Eviction be only for Vears; for he cannot be aided by Voucher, Rebutter, 
or Warrantia Chartæ. R. Hob. 4. . ff ba. | | 
So Covenant lies upon the Word, Demiſi, if the Leſſor had not Power 
to demiſe ; tho' the Leſſee never entred, nor was evicted. R. Hob. 12, 
Tho' the Leaſe was good only by Eſtoppel. R. 2 Cro. 73. 
| So, if he demiſes, reddendo ſuch a Rent free of all Taxes ; Covenant lies, 
if he does not pay it, diſcharged of Taxes before or afterwards impoſed. R. 
Carth, 135. 8 1 | £ 
So, if a Leſſee for Years be diſtrained by the Lord Paramount; he ſhall | 
| have Covenant againſt Him in the Meſnalty, tho' he cannot have a Wiit of 
Meſne. Ray. 257. | | 
bo, if a Leſſor does an Act which deſtroys or defeats the Effect of hi 
Grant, Covenant lies againſt him: as, if A. grants the Uſe of a Way to. 
and afterwards ſtops it. 1 Sand. 322. p 
But an expreſs Covenant controuls the Generality of a Covenant in Lav: 
and therefore, if a Leſſor covenants, that the Leſſee ſhall enjoy without Evic 
tion by him or any who claim under him; Covenant does not lie upon Evicuo 
by a Stranger. R. 4 Co. 80. 6. 5 „ | 
So, if a Leſſor covenants, that the Leſſee ſhall take Eſtovers by Aſignneit; 
he cannot take them without Aſſignment. Semb. Dy. 19. f. 3 
If a Leſſee covenants to repair at his own Charges, he cannot take Timbes 
#ade-Dy. 198. „ 36. % J . VF 
| So, if Goods be demiſed by Indenture for Years ; if the Leſſee be evicted, 
Covenant does not lie upon the Word, demiſi; for the Law does not crea 
a Covenant for a Perſonal Thing. EY 
So, if A. demiſes a Houſe, and the Uſe of a Pump; Covenant does not 
lie, if the Leſſee cannot uſe it. R. cont. per 3 J. but Twiſd. acc. and t 
Judgment was reverſed. 1 Sand. 322. 1 Sid. 430. 
So, if A. covenants or promiſes by Deed, to do ſuch a Thing; Cone- 
nant does not lie by any one not named in the Deed, R. 1 Sal. 9b ay 


4 


ſtrator. 


COVEN AN T, 


447 
) By whom it lies. 


(B. 1.) By an Executor, or Adminiſtrator. 


F a Man covenants with B. to do a perſonal Thing, and B. dies; his whom, and 


2 : P 
Executor, or Adminiſtrator ſhall have Covenant upon it. F. N. B. 145. — fball 
I; 146. D. Reg. 165. 3. | | be per formed, 

So, if he covenants with B. and does not name his Executor, or Admini- AN 


; : | 7 Fe | O. 1, 2.) 
So, if he covenants with B. his Heirs and Aſſigns, upon a Grant or D whom Debt 


| Conveyance of an Inheritance; the Executor or Adminiſttator of B. may (Ch? 


Y . D. 
have Covenant for Damages, upon a Breach in his Life-time. R. 1 Vent. 


176, 347. 2 Lev. 26. | 
| 1 be 


So, covenants with a Biſhop and his Succeſſors to repair a Rectorx 
demiſed ; the Executor of the Biſhop may have Covenant for a Breach in 
his Life-time. R. 2 Vent. 56. 


(B. 2.) By an Heir. 


So, where the Covenant relates to the Inheritance, the Heir may have an 
Action upon it. 1 Rol. 520. I. a2. 
As, if an Abbot covenants with a Lord of a Manor to ſing in his Chapel, 
for him and his Family. 42 Ed. 3. 3. Dy. 24. a. 
If one Parcener, upon Partition, covenants with the other, to acquit her 
of a Suit iſſuing out of the Land. R. 42 Ed. 3. 3.5. Vide Co. L. 385. a, 
Co. 18. a. : 
, If a Man covenants with another and his Heirs, to make ſuch an Aſſu- 
rance. Bend. pl. 260. Dy. 338. a. 1 And. 55. = 
If a Man covenants to convey Part of Lands purchaſed, to the Heir of 
his Coparcener. R. Dy. 338. 32. 
To leave the Eſtate in Repair at the End of the Term. R. 2 Lev. a. 
Tho' the Covenant be with the Leſſor, his Executors and Adminiſtrators, 
and does not name the Heir. R. 2 Lev. 92. Where the Covenant was ſuch 


as runs with the Land, and appears to be intended to have Continuance after 
his Death. „„ 


(B. 3.) By an Aſſignee. | 
| | SEE B. Re pee 3A I g3- | 
So by the Common Law, upon a Covenant in Law, the Aſſignee of the 


. Eſtate ſhall have an Action. Dy. 257. F. N. B. 146. C. 1 5 K 


R. 4 Co. 80. 6. R. 5 Co. 17. a. Mo. 419. 
So, Tenant by Statute Merchant, &c. who comes to the Land by Act of 


| Law, 5 Co. 17. 4. 


So, tho' the Aſſignment be by Pare, where it may be good by Paro. 
Mo. 419. Cro. El. 437. | 

So, upon a Covenant which runs with the Eſtate, the Aſſignee ſhall have 
an Action, tho' not named: As, if an Abbot covenants to fing for B. and 
all the Lords of ſuch a Manor, in his Chapel there; the Aſſignee of the 
Manor ſhall have Covenant. 1 Rol. 521. l. 15. 5 Co. 17. b. Ce. L. 38 "A 
If one Parcener covenants with the other to acquit her of a Suit due on 
the Land, the Aſſignee of the other Parcener ſhalt have Covenant, 1 Rol. 
521. 1,22, 5 Co. 18. a. Co. L. 384. b. 38 5. a. . | 


if | 
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If a Leſſee covenants to repair; the Aſſignee of the "RIM ſhall ba 


Covenant. R. 1 Lev. 109, R. 3 Lev.z26. Aam. 1 Sal. 317, 
So, if he be named, the Aſſignee ſhall have Covenant by the Common 


Law, upon a Covenant, which relates to the Inheritance: As, if a Man 


covenants with a Purchaſer, his Heirs and Aſſigns, to make further 8 


rance, Cc. R. 1 Rol. 52 1. J. 25. R. Cre. Car. 503. 

If he covenants with a Leſſee, his Executors and Aſſigns, that he ſhall 
recoup out of his Rent. Semb. *. Car. 137. | 

And now, by the Sr. 32 H. 8. 34. Patentees of the King, and Grantees 
or Aſſignees of Reverſions from the King or any other, may maintain Ac- 
tions for not performing the Covenants, &c. expreſſed in their Leaſes, againſt 


the Leſſees, their Executors, Adminiſtrators, or Aſſigns, as the Grantor 


might have done. Vide Condition, (O. 2.) 
And thereupon the Patentee of the King (as the King himſelf ) ſhall have 
Covenant againſt the Leſſee, his Executor or Aſſignee. R. 2 Rol. 64, 


Tho' he be Aſſignee of the Reverſion only for Years, R. Co. El. boo, 
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85 Covenant lies by an Aſſignee, againſt the Leſſee or his Executor, for 
Rent due after the Aſſignment of the Term, and Acceptance of Rent from 
the Aſſignee. R. 3 Lev. 233. R. 2 Rol. 64. Vide Pojt, (C. 1.) 

So it lies by an Aſſignee of Part of the Eſtate demiſed. Semb. 1 Les. 250. 


Dr the Aſſignees of ſeveral Parts may join. K. 1 Lev. 109. 408 9 
157. Ray. 80. 
And tho' the Leſſee did not covenant with the Leſſor and his Heirs al 


Aſſigns, but only with the Leſſor, his Executors and Aſſigns; yet the A- 
ſignee of the Reverſion, being intitled to the Rent, ſhall have Covenant for 


it, as incident. Per Hale, 2 Sand. 371. 


Or, covenanted with the Leſſor and his Heirs, without naming Aſſigns. 


R. Mp. 27, 159, 242. 1 Lev. 109. 1 Sid. 157. 
So, if a Woman Leſſee takes Huſband, the Huſband ſhall have Covenant 
upon a Covenant in Law. R. 5 Co. 17. 4. 
Or, upon any expreſs Covenant by the Leſſor. 5 Co. 17. 4. 
So Tenant by Statute, Eiegit, &c. tho' he comes to the Land by At 


of Law. 5 G. 17.0 
And where an Aſſignee ſhall have Covenant, it ak to an Aſſignee in 


Fact, or in Law. 

And to an Aſſignee of an Agnes zoties quoties. 5 Co. 17. b. 
And to the Executor, or Adminiſtrator of an Aſſignee; or the Affgnee 
of an Executor, or Adminiſtrator. 5 Co. 17. 6. 

And Covenant lies by an Aſſignee, upon every Covenant, which concerns 
the Land; as, to pay Rent, not do Waſt, &c. Vide Condition, (O. 1, 2.) 

So, upon a Covenant to leave the Lands in good Repair at the E 
the Term. R. Cro. El. 600. 

To make a Wall upon the Land. R. Me. I 59. 

To enter to view the Repairs. 1 Leo. 62. 
To make a new Leaſe at the Expiration of the firſt, Me. I 59. | 

But the St. 32 H. 8. 34. does not extend to collateral Covenants, which 
do not concern the Land demiſed: and therefore the Aſſignee ſhall not hae 
Covenant for a collateral Covenant broken. 5 Co. 18. 4. Vide Conditim, 
7 2 
Nor if a Covenant be contingent, or upon a Poſlbility : as, that if th 
Leſſor upon his View finds the — Sc. well repaired at the End of the 
Term, he will make a new Leaſe. R. per 3 J. Mo. 27 

So an Aſſignee of an Apprentice by * Cuſtom £ London, ſhall no 
have Covenant upon the original Indenture. R. Sho. 4. 1 
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So an Aſics of a Leaſe, which appears to be good only by Eſtoppel, 
' ſhall not have Covenant. R. Cro. El. 437. Mo. 419. 


So Covenant does got lie by an Aſſignee, far a Breach done before his 
Time. 

| Yet where a Breach is continuing, it ſhall be otherwiſe: as, if a Cove- 
nant be to repair within ſuch a Time after Notice ; if the Leſſee does not 


repair upon Notice by the Aſſignee, Covenant lies, tho' it was out of Re- 
pair before the I R. Mo, 242. 


80 Covenant lies by an Infant againſt a Man of full Age; tho' there are 


mutual Covenants, and the Covenant by the Infant does not bind, R. 


1 Sid. 446. Vide Action upon the Caſe, (B. 14.) 


But Covenant does not lie by the Covenantee, after his Ap of 
the Reverſion. D. 3 Lev. 154. Vide Dett, Oy * 


(O) Againſt whom it lies. 


(C. 1 .) Againſt an Executor, or Adminiſtrator. 


O, if a Man covenants with B. nd dies, an Action lies againſt his "SO 


cutor, or Adminiſtrator upon it, tho” he be not named in the Covenant: 


1 Kol. 519. l. 35, 40. Dy. 14. a. Dub. Dy. 114. a. Cro. El. 5 5 3. 
So, in all Caſes, an Executor is bound by a Covenant, if it does not 


determine by the Death of the Covenantor. 1 Rol. 5 19. J. 33. 2 Mod. 269. 


So, if he covenants for him and his Aſſigns: for an Executor, or Admi- 
niſtrator is an Aſſignee. R. Mo. 44. 


But it does not lie upon a Covenant in Law not broken until the Death 
of the Covenantor. R. Dy. 257. 4 


Nor, if a Covenant be for a perſonal Act of the Teſtator, if the Breach 
be not in his Life-time. 

So, if a Man covenants for him, his W and Aſſigns; Covenant 
lies againſt him, or his Executor, ſor a Breach done after Aſſignment of 
his Term to another, and Acceptance of Rent from the Aſſignee. R. 
2 Cro. 309. R. 2 Cro. 522. 1 Kol. 522. J. 15, 30. R. Cro. Car. 188, 
580. Vide Ante, (B. 3 
And this, upon all [© ION} in Fact, tho! it might be brought againſt 
the Affignee: for the Covenantee has an Election, in Covenants which bind 
the Aſſignee, to charge him or the Covenantor himſelf, tho' he has ac- 
cepted Rent from the Aſſignee. R. Jon. 223. 

But upon a Covenant in Law, after Aſſignment of the Term, and Aids 


ceptance of Rent from the Aftgnee, Covenant does not lie againſt the 
Aſſignor. Jon. . "2 Sia. 447. 


(C. 2.) Againſt an Heir. 


So, if he covenants for him and his Heirs, Covenant lies againſt their 


1 7 Lut. 287. 


So, if Tenant in Fee leaſes for Years, and covenants for Enjoyment, and 


the Leſſee is ouſted by his Heir ; Covenant lies againſt the Heir, in ReſpeR 


of the Privity, tho' he be not named: Semb. Dy. 257. 6. 


So, if a Leaſe be by the Word, Demiſi. 2 Leo. 104. 


Vor. II. ;Y (C. 3.) Or 
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(C. 3.) Or an Aſſignee. 


So, if a Man covenants to do a Thing, which has Exiſtence at the 
Time of the Demiſe, and relates to it; the Covenant runs with the Land 
and binds the Aſſignee, tho' he be not named: as, if he covenants to pay 
the Rent reſerved. EE, | MD 
To repair the Houſe demiſed. R. 5 Co. 16. b. 17. 6. R. 5 Co. 24, 4.3. 
Dy. 13. 6. in Marg. R. Cro. El. 457, 552. R. 1 Rol. 521. J. 37. 
To diſcharge the Leſſor of all Charges ordinary and extraordinary. 5 C. 
24. 6. | | 
| To permit the Leſſor to have free Paſſage to two Rooms excepted by the 
Demiſe. R. 1 Sal. 196. 6 
| To leave fo many Acres yearly fine Cultura. R. 2 Cro. 125. 
So, if a Man covenants to do a Thing which relates to a Demiſe, ang 
covenants for him and his Aſſigns expreſly; this binds his Aſſignee, tho' the 
TS Thing had not Exiſtence at the Time: as, if a Leſſee covenants for him 
and his Aſſigns to build a new Wall upon the Land. R. 5 Co. 16.6, 
| So Covenant lies againſt an Aſſignee of Part of an Eſtate in Leaſe, for a 
Breach on his Part. R. 1 Rol. 522. J. 5. Cro. Car. 222, Ton. 245. 
So, if a Man covenants for him and his Aſſigns, ſo long as they ſhall be in 
Poſſeſſion; Covenant lies againſt the Aſſignee, if he continues in Poſſeſſin 
after the Term expired, tho he be not ſtrictly an Aſſignee. Semb. Sti. 40). 
So, if an Aſſignee of a Term covenants for him and his Executors, the 
Executor may be charged as Aſſignee. 1 Sal. 317. 

But if a Man covenants for him and his Aſſigns to do a collateral Thing, 
which does not concern the Land, the Aſſignee ſhall not be charged for it: 
as, if a Leſſee covenants to build a Houſe upon other Land of the Leſſot. 

K. 5 Co. 16. 5. Jon. 223. Vide Condition, (O. 1, 2.) 

If a Leſſee covenants for him and his Aſſigns to pay Money to a Stranger. þ 
5 Co. 16. 6. | | 

Or a Collateral Sum to the Leſſor himſelf. 5 Co. 16. 6. 

So, if Goods are demiſed, and the Leſſee covenants for him and his A. 
ſigns, to leave them in as good Plight, or to pay ſo much for them; Covenant 
does not lie againſt the Aſſignee of the Goods: for there wants the Privity 
between —_ and the Leſſor, which there is when Land is demiſed. R. 
5 Co. 16. 6. 5 | 

So, if Land be demiſed with Stock, &c. and the Leſſee covenants for hin 
and his Aſſigns, to deliver the Stock at the End of the Term; Covenant doe: 
not lie againſt the Aſſignee, for the Covenant is merely perſonal, tho' the 

Rent was increaſed in Reſpect of the Stock. 5 Co. 17. 4. 
| So, if a Grantor of a Rent-Charge covenants to pay it free from Taxes; Co- 
venant does not lie by the Heir of the Grantee, againſt the Aſſignee or Leſſee 
of the Land. R. 1 Sal. 198. 5 | 

So, if a Biſhop covenants for him and his Succeſſors, the Succeflor ſhall 
not be bound but only to the Covenants uſual in former Leaſes. R. 2 Leu. 
68. 1 Vent. 223. 5 2 

So, if a Leſſee covenants for him and his Aſſigns to pay Rent, and he aflgn» 
to B. and the Leſſor accepts the Rent of B. who afterwards aſſigns to 0 
Covenant does not lie againſt B. for Rent incurred after the Aſſignment to 0 
tho' the Leſſor had no Notice of the Aſſignment. R. cont. per 2 F. in C. B. 
but the Judgment was reverſed in B. R. inter Pitcher and Tovy, 4 Maa. 7 
3 Lev. 295. Carth. 177. Vide Dett, (E.) | 


4 80, 


Day in the Condition. R. 2 Lev. 116. ” 


a Breach, for he is not exce 


paſſes) 
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80, if a Covenant be to build a Houſe before Michaelmas, and after Michael- 


mas he aſſigns to B. Covenant does not lie againſt B. for it was broken before 


the Aſſignment. R. 1 Sal. 199. 


For Pleading in a Writ of Covenant, Vide Pleader, (2 V. 1, &c.) 
D) Covenant, HoW expounded. 
(D. 1.) In regard to the Context. 
A Covenant ſhall be expounded with Repard to the Context, and Intent 
to B. for the Life of another, and covenants to do any Act, &c. for the 
better Aſſurance of his Eſtate to B. Such Covenant extends only to the better 
Aſſurance of the faid third Part to B. for the Life of the other. R. Hob. 


If a Covenant be, that a Jointure is, and ſhall continue of ſuch a Value, 


. 


' notwithſtanding any Act by him, the Words, notwithſlanding any Act; 


extend to the Value at the Time of the Jointure, as well as to the Continu- 
ance; R. Cro. El. 43. | 


If, upon the Marriage of his Daughter, a Man covenants to pay to Huſband 


and Wife 20/. per Ann. it ſhall be underſtood, for their Lives. R. 1 Sid. 151. 


If a Deed recites Legacies of 50/. given to A. C. and D. and thereupon it 


| P 
is covenanted to pay to A. B. C. and D. the Legacies and Sums aforeſaid ; 
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Vide Parole, 
of the Deed; and therefore, if A. conveys a third Part of his Eſtate 


A. 18.) 


he is not bound to pay 50 l. to B. to whom no Legacy was given. R. 2 Vent. 


140. | 


If. a Mortgage is made, upon Condition to be void upon Payment at ſuch 


a Day, and there be a Covenant or Obligation to perform all Covenants and 
Conditions in the Deed of Mortgage, an Action lies if he 


(D. 2.) To Synonymous, and other Words. 


So diſtin& Covenants ſhall be expounded with Regard to Covenants ſynony- 
mous, or of the ſame Nature, in the ſame Deed : as, if a Man covenants that 


ſell; the laſt ſhall be expounded, that he has done nothing to defeat his 
Power to ſell, tho' it be diſtinct from the firſt. Semb. per 3 J. 3 Lev. 46. 

So a Covenant ſhall be conſtrued according to the Import of the Words: as, 
if a Leſſor covenants, that the Leſſee ſhall enjoy without Interruption, except 
by the King, his Heirs or Succeſſors; an Interruption by a Patentee ſhall be 


pted. R. Cro. El. 517, 8. Vide Condition, (E. 
. 12, &c.— M. 1, &c.) 


If a Covenant be, that he ſhall not be evicted during the Term; if the 


| Leaſe be by Indenture 1/t May for 9 Years next, an Eviction after the Leaſe 


comtnenced in Computation will be a Breach, tho' it was before the Deli- 
very. R. 1 Sid. 374. | 


If a Condition of an Obli 


pation be, that he permit his Wife to deviſe 1001. 
to be paid out of his 


ſonal Eſtate, &c. he ought not only to permit 


the Deviſe, but to pay the Legacy. R. per 3 FJ. 2 Rol. 247. 1. 50. 


Covenant that he will not interrupt B. in the Enjoyment of a Cloſe; if 


he erects a Gate which interrupts, it will be a Breach; tho' he has a Right 
to erect it. R. 2 Mod. Ca. 319. x 


If a Joint-tenant grants totum Statum in a Mill (by which a Moiety 
and the Survivor, ſuppoſing that he has the Whole by Survivorſhip, 


| grants 


do not pay at the 


| notwithſtanding any Act by him, he is ſeiſed in Fee; that he has Power to | 


grants totum Molendinum, with a Covenant that the Leſſee ſhall enjoy without 


Interruption by him; it will be a Breach, for the Covenant extends to the 
whole Mill. R. 2 Cro. 233. | 


So the Words of a Covenant ſhall be reſtrained to the Meaning of the 


Phraſe at the Time of the Covenant: as, if a Biſhop, Auno 163 5, covenant; 
to pay all Taxes during the Term; this ſhall be reſtrained to Synodals, Ge. 
then uſually paid, and does not extend to Taxes by Parliament Anno 1665, 
R. 2 Lev. 68, ES IS | | | | 
If a Leſſor covenants to indemnify the Leſſee from all Duties, Charges 
and Taxes to be impoſed on the Land, except Tithes ; it does not extend 0 
the Poor's Rate, which is not a Charge upon the Land, but upon the Perſon 
in Reſpett of his Ability. R. F g. 297. * | | 
But a Covenant to pay ſo much clear of all Taxes extends to Parliamentzry 
Taxes. - R- per 3 J. Holt, cont, 1 Sal. 221. "OT 
And the Words of a Covenant ſhall not be extended to Things of common 


Right, if they may be otherwiſe fatisfied : as, a Covenant, that Land ſhall | 


be diſcharged of all Rents, does not extend to a Rent-Service. 3 Leo. 44. 
So reſtriftive Words in the Beginning or End of a Sentence, which in 
good Senſe may be applied to ſeveral Sentences, ſhall extend to them al. 
1 Sand. 60. | Fj 1 


But ſeveral and diſtinct Covenants ſhall not be reſtrained the one by tljle 


other: as, if B. covenants, that notwithſtanding any Act by him, he hz 
good Power to convey for a Jointure, and that the Lands conveyed are of the 
Value of 200 /; the latter Covenant is abſolute, and not reſtrained to any Ad 
by him. R. Jon. 403. Lit. 185. in Marg. ßiÜ; ! 

If A. covenants with his Leſſor, that he will pull down three Meſſuages, 
and erect three new ones, and that he omnia Meſſuagia fore erect. will leave 
well repaired at the End of the Term; if he erects four Meſſuages where he 

pulled down the three, he ought to leave the four well repaired : for the 


latter Covenant is diſtin, and not reſtrained by the former. R. 2 Vent. 128. 
3 Lev. 265. | FR 


If a Covenant be, upon reaſonable Requeſt to ſurrender ſuch an Eſtate to 


B. and alſo to permit him to enjoy the Profits; he ought to permit the 
Taking of the Profits, without Requeſt, for they are diſtin& Clauſes, R. 
2 Rol. 248. J. co. 99 55 | i 
If A. covenants, that he has a good Eſtate in Fee, and that he has Power 
to convey notwithſtanding any Act by him, &c. the former Covenant, that 
he has a good Eſtate, is not reſtrained by the Words, notwithſtanding any Al. 
K. 2280. . 3. | — | Ts 
So, tho' the Covenants are not diſtinguiſhed by diſtin Clauſes, if they be 
ſeveral in their Nature: as, if a Leaſe for Years, if A. B. and C. fo long live, 
be aſſigned to D. with a Covenant, that he has a ſufficient Eſtate for the Ret: 
due of the Term, / A. B. and C. fhall ſo long live, and they are yet in Lie, 
Tho' he does not ſay, and that they are, Sc. yet it is a diſtinct Covenant, and 
it will be a Breach if any of them was dead. R. 2 Rol. 249. J. 10. 
If A. covenants that he and his Wife will levy a Fine to B. and C. an 
their Heirs, and at their Charges; the latter Words make a diſtinct Coe. 


nant, for A. cannot covenant to levy a Fine at the Charge of the Conuſees. R | 


. Me 
So Words in the Middle of a Sentence cannot in good Senſe be extende 
to other Sentences : as, if A. covenants to deliver a Terrier of his Lands, 9" 


to make Oath upon Requeſt of the Truth of it, and to deliver the original 


Leaſe; there is no Need of a Requeft for the Delivery of the Leaſe, . 
2 Rol. 250, |. 10. | 


(E) Beal] 
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E) Bzeach of Covenant. 


(E. 1.) What ſhall be. 


HAT ſhall be a Breach of a Covenant to make Aſſurance, Vide Con- 
dition, (H.) 
What, a Breach of a Covenant to keep indemnified, 7 ide Condition, (I.) 
Of a Covenant for Enjoyment, without Interruption or Moleſtation, it 
ſhall be a Breach if the Covenantor proſecutes him in a Court of Equity. 
R. cont, Mo. 859. Semb. 2 Vent. 213. Vide Condition, (M. 1. 
If the Covenantor himſelf wrongfully diſturbs him. Vide Condition, (G. 
12. M. 1.) 


Otherwiſe, if a Stranger interrupts wrongfully, widow Title. Vide Con- 
dition, (E.) 

If a 1 covenants with the Leſſee, that the Land ſhall continue to him 
of the Value of 200/. during the Term; it will be a Breach if the Leſſor 
ouſts him, for then it cannot continue of ſuch Value. R. Jon. 360. 
If a Huſband ſeiſed in Right of his Wife covenants, that he and his Wife „ 
| havea Right to aſſure, it ſhall be a Breach if the Wife be within Age. R. | | 1 
BY Jon. 195, 6. | | | | 5 
So, if a Covenant be to convey free from Incumbrances; it ſhall be a | 
Breach if he makes a fraudulent Conveyance, tho? it is void as to a Purchaſer 
by the Sf. 27 El. 4. KR. 2 Cro. 131. 

So, if it be, that the Land is free from all Incumbrances; ; a Grant by 

Copy of the ſame Land will be a Breach. Sav. 74. 
$6, if a Covenant be, that Land ſhall be clare exonerata ab omnibus prioribus 
titulis jur & oneribus, &c. if there was a former Leaſe to the Feoffee quam 
| diu_fola manſerit, and that if ſhe married, her Son ſhould have it; if the 
| Feoffee marries, and the Son enters, it ſhall be a Breach of Covenant, 
tho the Charge was future and contingent. R. 1 Leo. 


So, if a Covenant be, that the Land is diſcharged, and a Rent-charge 
| was before granted to commence at a Day to come. 1 Leo. 93. 


If a Man acts contrary to che Intention of the Covenant, it ſhall be a Breach, (E. 2.) 
tho' he performs the Words of the Covenant: as, if a Covenant be to deli- If the Thitg 
ver a Recognizance to be cancelled ; it is a Breach if he extends it before, 22 
tho' it be afterwards cancelled. R. Ray. 25. 1.3% 48.- | formance. . 
If a Brewer covenants to deliver all his Grains for = Cattle of the Plain- /\ 1 Crane 
| tiff; and he puts Hops to them before Delivery. R. Ray. 464. ae 

| If a Man covenants to leave all the Trees upon the Land; and he cuts 
them down, and leaves them there. Ray. 464. 

So it ſhall be a Breach of Covenant, if the Covenantor be diſabled to pers 
form, Vide Condition, _ 2&0) 


IT: 3. What not. 


But a Conenant l not be broken, if a Man does an AR, which by 1 
ſequence may be a Breach, if the Breach does not actually r as, if A. 
covenants to maintain every Action in her Name, without Releaſe or 9 
termand ; if A. after an Action commenced takes Huſband, it is not a Breach, 


15 the Writ be 3 if it be not abated by Judgment. R. 1 Leo. 
I 9. | 


Nor. I. 5 Z If 
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If A. covenants that B. ſhall enjoy a Leaſe aſſigned, free from Arrears of 
Rent; if Rent be in Arrear, it ſhall not be a Breach, where no Damage ac. 
crues thereby to B. by Suit, or otherwiſe. R. 1 Sal. 196. 

So, if an Obligation be, to indemnify from Rent in Arrear, or Mone 


due by Obligation, after the Arrears incurred, or the Obligation broken. 1 $4] 
197. 


So a collateral Thing ſhall not be a Breach tho' it be within the Words gf 
the Covenant: as, if A. covenants that B. ſhall enjoy without any Moleſta. 
tion; a Suit in Chancery againſt him to ſtay Waſt is no Breach, tho' the 
Bill be diſmiſſed : for it is a collateral Thing. R. 2 Vent. 214. 
So a Covenant ſhall not be broken by a ſubſequent Act, to which the 
Words do not extend: as, if a Covenant be, that A. ſhall enjoy free from 
prior Incumbrances, except Eſtates for the Life of B. and B. afterward 
grants by Copy for three Lives, for, tho' this extends beyond the Life of B. 
it is not a prior Incumbrance. R. Sav. 74. 
So a Covenant ſhall not be broken by a Thing which happens by the ag 
of God, if it be repaired in convenient Time: as, if a Leſſee covenants to 
repair a Wall againſt a River, ſo that a Meadow ſhall not be overflowed if 
by an outrageous and ſudden Flood the Wall be thrown down and the Me. 


dow overflowed, it is not a Breach, if it be repaired in due Time. Per 2 J. 


Dy. 33. a. F 
' So a Covenant to do an unlawful Thing ſhall be void: as, to permit lis 
Eſcape. Hob. 14. | 


* To indemnify from an Eſcape, which he has permitted. Hob. 14. 


(F) Covenant, How defeated. 
IF the Foundation of the Covenant fails, the Covenant alſo fails: as, if a 


Leaſe be agreed on and the Leſſee executes his Part, but the Leſſor does 
fot execute his Part, whereby there is not any Leaſe; the Covenants in the 


Indenture ſealed by the Leſſee, and alſo the Bond for Performance of Core- 


nants, are void. R. Tel. 18. | on. 
So, if a Leaſe be made, and afterwards ſurrendered, the Covenants con- 
tained in the Leaſe become void. Tel. 19. 

So, if a Leaſe be void, the Covenants contained in the Leaſe, and the 
Bond to perform the Covenants, are alſo void: as, if a Man grants ſo much 
of a Term as ſhall be at his Death, and the Grantee aſſigns it; the Grant 
being void for Uncertainty, the Covenants in the Aſſignment are alſo void. 


Ke. Ray. 27. R. 3 Lev. 193. 1 Lev. 45. 


So, if Tenant for Life, or in Tail, leaſes for twenty Years, and covenants 
by demiſi, and dies within the Term, Covenant does not lie. R. 1 Le. 
20... | 
So, if a Leaſe be extended for the King's Debt, a Covenant to pay the 
Rent to the Leſſor is void. Sav. 132. CES 
If a Leſſor ouſts his Leſſee, he ſhall not have Covenant againſt him for 


the Rent. 


Nor againſt A. who gave a Bond, that the Leſſee ſhould pay Rent for the 

Occupation of the Lands. R. 3 Leo. 159. 1 

So, if an Obligation be for Performance of ſuch and ſuch Covenants in an 
Indenture, Part of which are void by the S. 5 Ed. 6. 16. againſt buying 
Offices; an Action does not lie, for, tho' Part of the Covenants may be lan- 
ful, the Obligation ſhall be void for the Whole. R. Cyo. El. 529. 

So, in all Caſes, where Part of the Condition is void by Statute. R 
Hob. 14. dee 


4 e 3 | But 


EC WT EE NAT 


But where Part is void by the Common Law, and other Part is gdod, 
the Obligation ſhall be good. R. Hob. 14. Mo. 8 56. R. Cart. 230. 
But if a Leaſe becomes void, Covenant lies for a Covenant broken before: 
as, if a Leaſe be upon Condition to be void for N on- payment of Rent; an 
Action lies for Rent due before. Cro. El. 78. R. Cro. El. 244. 
So, if a Parſon makes a Leaſe, and afterwards becomes Non-reſident, he 
ſhall have Covenant for a Breach before. Cro. El. 78, 245. Dub. Dy. 373. 4. 
but there acc. per Nich. in Marg. 


makes the Leaſe: void; as, if a Man covenants by Indenture to give a Bond, 
Sc. Proviſo that upon Failure the Indenture Hall be thenceforth void; Cove- 
nant lies for not giving the Bond, for the Intent was that it ſhould be void as 

do all Covenants u filturo: R. Cro. El * 
So, if a Leaſe be void, Covenant lies upon a collateral Thing: as, if Dean 
and Chapter leaſe to A. and afterwards leaſe to B. and covenant, that they 


have Power to leaſe; Covenant lies, tho' the Leaſe to B. was void, for it was 


broken immediately by the making of the Leaſe, R. Ow. 1 30. 2 Dan. 228, 
1 Brownl. 21. 

So, Covenant that the Leſſee ſhall enjoy, ſhall be indemaified, &c. Ow, 
136. 

5 if a Bargain and Sale be to A. and his Heirs, upon Condition to be 
void, upon Payment by the Bargainor of ſo much Money, and he covenants 
that he will pay ;- tho* the Deed be void for not inrolling within fix Months, 
A. ſhall have Covenant for Non-payment of the Money. R. 1 Sal. x99. 

So, if there be a Covenant to do a lawful Thing, and afterwards by 
AR of Parliament the Thing be prohibited,- the Covenant ſhall be defeated. 
R. 1 Sal. 198. R. cont. 3 Mod. 39. 

So, if a Covenant be, that he will not do, what a Statute afterwards re- 
quires him to do. 1 Sal 198. 

But if a Covenant be, that he will not do a Thing then unlawful, tho' 


| a Statute afterwards makes the Thing lawful, the Covenant is not repealed. 
1 Sal. 198. 


| Leſſee ſhall deduct it out of his Rent; if the Leſſee makes it a Os 
by this Alteration the Covenant is dilcharged, R. 2 Cro. 182, 


(6G Covenant to ſtand ceiled. 
(G. I.) When it ſhall be good. 


Heirs, that upon ſuch Conſideration the other ſhall have his Lands or? 


to the Uſe by the Sz. 27 H. 8. 10. Pl. Com. 30 1. 6. 303. 4. 


Tho” he covenants, that at a future Day, as next Eafter, Sc. he will 
ſtand ſeiſed. R. 2 Cro. 180. Vide Uſes. 


Tho' the Covenantor was ſeiſed only in- Reverſion, or Remainder. 2 Co. 
I & . 


But ſuch Covenant ought to be by Deed; for an Uſe ſhall not be raiſed 


* 1 


Pcpb. 48, 50. R. per Tot. Cur. Dy. 296.-b. R. ſepe 2 Rol. 788. J. 20. 
K. ſepe 1 Vent. 175 R. 1 Sid. 26, 32 Vide Ante, (A. 1.) 0 
So it ought to be a Covenant with another and his Heirs; for otherwiſe 


Y it is but a perſonal Covenant, which does not raiſe an Uſe. D. 1 Sid. 26. 


So Covenant lies for a Breach in Non-performance of a Thing, which 


So, if a Covenant be to find eight Men to grind at a Mill, and that the 


= Parol. Adm. _ Pl. Com. 303. a. Dub. Cro. El. 345. R. acc. Mo. 688. 


And, 
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Jy: A Man covenants or agrees for him and his Heirs, with ** and his 4 * Bargain 


ale, 


Tenements; tho 2 Land does not paſs for Want of Livery, &c. yet the D 5 0 


Covenantee ſhall have the Uſe and Profits, and now the Poſſeſſion is executed 


e in. 


Mo. 776. 
Ann. R. Het. 147. 
the Uſes do not ariſe until after his Death; for a Covenant that his Heir ſhall 


only preparatory to a ſubſequent Conveyance. R. Ray. 43. 1 Sid. 82. 


214. R. 1 Lev. 56. 


the ſame Indenture. R. Dal. 112. 


ſhall deſcend to his Son ; this does not raiſe an Uſe, but is a Covenant only: 
3 Les. 6. Bend. pl. 153. 


Er 
And, with a Perſon capable ; for with his Wife is not good. 2 Rol. 988, 


So the Covenantor ought to be ſeiſed at the Time of the Covenant; other. 
wiſe he cannot ſtand ſeiſed to the Uſe of another; and therefore, a Covenant 
to ſtand ſeiſed of Lands, which he ſhall afterwards purchaſe, is void, N. 
Mo. 342. R. 2 Rol. 790. J. 30, 40. R. Cro. El. 401. Win, 60. Fg. 


237. 
Or, of ſuch Land in particular, which he ſhall thenafter purchaſe. 2 R/ 


790. i. 37. 
So, if a Joint-tenant covenants to ſtand ſeiſed of the Moiety of his Com. 
panion after his Death; it is void, tho? he ſurvives. R. 2 Rol. 790. |, 45, 


Or if one covenants to ſtand ſeiſed of ſo much Land a as is worth 201 fer 
So the Covenant ought to be, that he himſelf wall ſtand ſeiſed, Se. tho 


ſtand ſeiſed is not good. Per Hob. Hob. 313. 
Or, that he will levy a Fine to his Son, who ſhall ſtand ſeiſed, Sc. N. 
3 Lev. 306. 


(G. 2.) By what Words. 


So there ought to be apt Words and a manifeſt Intent: and therefore, if the 
Words are future and obligatory, and not in præſenti and declaratory, il 
Uſe ariſes, D. Ray. 48. Win. 36, 60. Adm. Pol. 5 | 
So, if the Words ſeem intended for another Purpoſe : as, if a Man co 
venants, that another ſhall enjoy free from Incumbrances ; it does not 
amount to a Covenant to ſtand ſeiſed. R. 1 Sid. 26. Adm. Ray. 48. 

So Articles of Agreement by which a Man covenants, grants, bargains, 
and ſells, &c. do not amount to a Covenant to ſtand _ for they are 


So a Covenant to levy a Fine, which and all Pines ſhall be, and the 
Covenantor ſhall ſtand ſeiſed, to the Uſe of B. does not amount to a Core- 
nant to ſtand ſeiſed. R. 3 Lev. 126. Adm. Win. i 

So, Articles, by which a Mother grants and demiſes to her Son. 2 Les 


So, a Covenant to levy a Fine to a Son, and that the Land Ghall remain to 
the Son free from Incumbrances. R. 3 Lev. nos. 


To make an Eſtate to A. and B. and that all Eſtates ſhall be to the Uſe of 


So, if the Intent of the Covenantor appears uncertain : as, if a Man, in 
Conſideration 'of Marriage, covenants that Land ſhall deſcend. remain, and 
come, Cc. for it does not appear, whether he intends that he ſhall have it 
by Deſcent, or by Way of Remainder. 2 Rel. 788. J. 50. Vide 2 Lev. Tl 
R. Bend. pl. 153. 1 And. 25. 

So, if he covenants, or gives, and grants Land after his Deceaſe; for it 
does not appear that he intended to make himſelf Tenant for Life. R. 2 Kl. 
788. J. 45. 789. J. 5. R. 1 Sid. 3. Semb. cont. 2 Leu. 77, 220. 

So, if for Affection he gives, or grants Lands, of which he was ſeiſed in 
Reverſion after an Eſtate for Life to B. and his Heirs, to the Uſe of D. and 
his Heirs; for the Uſe is not limited to B. but was intended to ariſe out of bis 
Eſtate, which cannot be. R. 1 Sid. 26. R. 2 Vent. 319. 1 

It Ca gue Uſe in Tail, 14 H. 8. covenants, that he or his Feoffecs wir 

not make an Eſtate, levy a Fine, &c. but that the Lands after his Deat 


80 


M r. 

80, if another Sort of Conveyance ſeems intended, it ſhall not be conſtrued 
to be a Covenant to ſtand ſeiſed: as, if a Man gives, or bargains and ſells 
Land to his Son, without more ; no Uſe ariſes by . of Covenant. Cre. 
El. 394. Semb. 2 Cro. 127. 

If he covenants, that after his Death the Land ſhall remain and be to his 
Son, and his Wife. R. Vin. 60. R. Cro. El. 279. 

So, if a Man makes a Charter of Feoffment, with a Letter of Attorny to 
make Livery, and Livery 1s not made ; it does not operate by Way of Co- 


venant. 8 Co. 94. R. cont. 2 Lev. 213; but there was a Blank for the 
Name of the Attorny. 


80, if by Deed inrolled in Conſideration of Marriage, he gives, grants, 


and confirms, and inſerts a Letter of Attorny to make Livery. Aer. 2 Rol. 
787. J. 12. Cont. 2 Lev. 213. Adm. Pol. 532. 


Yet the Word, Covenant, is not neceſſary, if there be Words equipollent, 
1 Vent. 140. 2 Rol. 789. 1. 30. 


And therefore, if a Man in Conſideration of Marriage, gives, grants, and 


confirms Land to A. and his Heirs, to the Uſe of him and his Heirs; it ſnall 


be good by Way of Covenant. R. 2 Rol. 787. J. 5. R. 3 Mod. 237. 


So, if a Father, for natural Affection, gives Land to his Son; tho' Livery 
be indoried and not executed. Ray. 49. 


80 


So, if for Affection he grants and aſſigns a Rent in Fee; tho' this be a 
Conveyance at Common Law. Kay. 46. %% ie , . 
So, if he grants, bargains, ſells, enfeoffs, and confirms Land; tho' there 
be a Clauſe of Warranty i in the Deed, and a Covenant for Enjoyment when 
the Eſtate ſhall be executed. R. 1 Vent. 137. 1 Mod. 175. 2 Lev. 10. 
go, in all Caſes, where the Intent appears, that the Covenantee ſhall have 
the Eſtate, if the Deed be defective, it ſhall be conſtrued a Covenant to ſtand 
ſeiſed : as, if a Son covenants, that if he dies without Iſſue, he gives and 
grants the Land to his Mother. K. 2 Lev. 226. 3 Lev. 372. 2 Jon. 105. 
Pol. 527. Cartb. 39. 


If a Man gives, and grants a Rent to A. and his Heirs, babendum after his 
Death, if he dies without a Son then living. R. 3 Lev. 370. 


If he covenants, that after the Death of him and his Wife the Land ſhall 
deſcend and be to his Son and his Wife. Semb. Win. . 


If he enfeoffs Truſtees, and grants to them to ſtand ſeiſed to the Uſe of 
his Brother, and there be no Livery. 1 Ver. 141. But there was in the 
Deed an expreſs Covenant that the Ceſty que Trujt ſhould enjoy. 


{G. 30 Upon what Conſideration. 


So there ought to be a ſufficient Conſideration, otherwiſe no Uk ariſes. 
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30 


And the Conſideration proper for raiſing an Uſe by Way of Covenant, 18 hat ol bs 
for Love and Affection. 


: In Conſideration of his brotherly Love. PL Com. 309. 2 Rol. 78 2 
by. 


In Conſideration of Marriage had, or intended. Per Twiſd. 1 Sid. 83. 
Pl. Com. 30 1. 6. 


So, for 13 of his Blood, or Kin, &c. Pl. Com. 309. | 

Tha the Lands ſhould continue in his Name, or Blood, Pl. Com. zog. 
2 K 78 3353 

That they ſhould deſcend to his Heirs . Sc. Pl. Com. 3og. b. 2 Rol. 
785. J. 40. 7 Co. 13. 5. 

So, Payment of Debts, c. 


In Conſideration that he was bound for him in ſeveral Recognizances. 
Serb, Cro. El. 394. 


Voi. ! 1 6 A That 
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That he will enfeoff him of ſuch Land. Vin. 59. 

And it is ſufficient, if a Conſideration appears by the Import of the Deed, 
tho' it be not ex reſſed: as, if a Man covenants to ſtand ſeiſed to the Us 
of his Son, Daughter, Wife, Brother, Cc. 7 Co. 40. R. 1 Aud. 79. 

To the Uſe of his Mother. R. 2 on. 105. 

So, if a Man for Love to his Son, covenants to ſtand ſeiſed to the Uſe of 
himſelf for Life, and afterwards to his Wife for Liſe, and afterwards to his 
Son, &c. an Uſe ariſes to his Wife (being named his Wife) tho” another 
Conſideration is expreſſed. R. 2 Rol. 782. Il. 40. 7 Co. 40. 

So, if a Conſideration expreſſed for one extends to another, to whom by 
the Covenant the Eſtate is limited in the ſame Deed, it is ſufficient : as, if a 
Man, in Conſideration of Affection to his eldeſt Son, covenants to ſtand ſej- 
ſed to the Uſe of him in Tail, and afterwards to the Uſe of his younger Son, 
Sc. an Eſtate ariſes to the younger Son; for the Conſideration expreſſed to 
the elder extends to the younger Son, R. 2 Rol. 907-1 4, 

If in Conſideration of Affection to his Brother, he covenants to ſtand i 
to the Uſe of his Brother and his Wife, for their Lives; this extends to the 
Wife of his Brother. 2 Rol. 783. J. 50. 786. J. 10. 

80, in Conſideration that he will marry his Daughter, a Covenant to be 
ſeiſed to the Uſe of both. 2 Ro. . 

So, in Conſideration of Affection to his Son, extends to the Wife of his 
Son. 2 Rol. 784. J. 10. 2 Cro. 168. 


So, if an Eſtate be limited to ſeveral, upon a Conſideration which extend? 


only to one, the Uſe of the Whole ariſes to him: as, if a Man, in Conſide- 
ration of Affection, covenants to ſtand ſeiſed to the Uſe of B. his Brother, J. 
and C. in Truſt, &c. tho' D. and C. are Strangers, to whom the Conſider- 
tion = no extend, B, ſhall have the Whole. R. 2 Rol. 783. I. 15. Vit 
Pol, (O 

80, "if . Conſiderations expreſſed are good, and ſome not, it is if 
cient: as, in Conſideration of 100 J. and a Rent to be granted; tho' the Cor- 
Hideration of the Rent is executory, and therefore not good, the Uſe arts 
upon the other Conſideration of 100/. R. Mo. 547, 8. 


So a Grant, in Conſideration of Affection, and alſo of Money, ſhall be 


good by Way of Covenant. R. 3 Lev. 292. 
So a Conſideration conſiſtent with the Deed, or with the Conſiderations 

_— may be averred. 2 0. 76. 2 Kol. 786. J. 45. 790. Lt 

7 Co. 4 | 
As, WT in Conſideration of continuing the Eſtate in his Family, &c, a Man 
covenants to ſtand ſeiſed to the Uſe of B. it may be averred, that B. is of lis 
Kin. F, g. 301. 

So, if the Conſideration expreſſed is not ſufficient to raiſe an Uſe, it may be 
ra to be made upon other Conhiderations, which are good. 2 Kal. * | 

10 


| 25 4) But if the ales be too General, it is oe ſaflicient : as, if a Man, 
If it be too for divers good and valuable Conſiderations, covenants to ſtand ſeiſed; no 


General, or Uſe ariſes. 2 Rol. 786. J. 35. R. 1 Co. 176. a. Mo. 145. K. 2 0.15 
does not in- So, if the Conſideration mentioned does not import quid pro quo: © n 


AA Conſideration of long Acquaintance, or being School-fellows, &c. P. Com. 


3083. % &. 2 8. 783, 1.36 

Or, being Chamber-fellows, or, intire Friends. R. 2 Rol. 783. 4 2. 

In Confideration, that the King is the Head of the Common-W wealth, 
hath the Charge of preſerving Peace, repelling Hoſtilities, Gc. R. 2 (0. 15 
Semb. 1 And. 141. 

In Conſideration of Love and Affection to him who is not his Kin. 0 


Jr, 


CUVTENANT 


Or, to his Baſtard, or Natural Son. Co. L. 123. a. R. 2 Rol. 78 5. J. 


28, 30. 


So, if it be, in Conſideration that A. out of the Profits of the Lands ſhall 


pay his Debts; it is not ſufficient to raiſe an Uſe to A. for he gives Nothing. 
R. Mo. 194. 1 Leo. 195. | 

Yet, if a Covenant be, in Conſideration of Marriage, to A. and B. and the 
Heirs of their Bodies, Se. and afterwards there be a Feoffment and Fine to 


the fame Uſes; tho' the Marriage does not take Effect, but B. (the Woman) 


marries another, ſhe ſhall take a Moiety for Life; for by the Fine, &c. the 


3 Uſes are fixed 1n A. and B, R. * 346. (Vide 2 Rol. 795. l. 5.) 


So, if a Man be a Stranger to the Conſideration, no Uſe ariſes to him; 
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(G. 


5.) 
? If the Cove- 
as, if a Man, in Conſideration of Marriage between his Son and A. cove- nantee be a 


nants to ſand ſeiſed to the Uſe of them for Life, Remainder to C. the Stranger to 


Remainder is void. PI. Com. 307. b. 2 Rol. 784. l. 20. 

If, for Payment of Debts, &c. he covenants to ſtand ſeiſed to the Uſe of 
himſelf for Life, and afterwards to A. for Years; the Eſtate to A. is void, 
if he was not Executor. R. 2 Rol. 784. l. 35. 1 Co. 154. 4. 1 Leo. 195. 
I And. 260. 


If, for Advancement of his Blood and Marriage of his Baſtard, he cove- 


nants, Gc. no Uſe ariſes to the Baſtard ; for the is Filia Populi, and a 
Stranger. 2 Rol. 785. I. 25. I And. 79. Vide Baſtard, (E.) 
If, for Advancement of his Blood, Name, and Iflue, he covenants to 


Rand ſeiſed to his firſt, ſecond and other Sons in Tail, Remainder to the 
King; the Remainder to the King is void, for want of a Conſideration. 


R. Mo. 195. 2 Co. 1 

If, in Conſideration of the Marriage of his Son with A. without ſaying, 
for a Settlement in his Name, or Blood ; no Eſtate ſhall ariſe to himſelf, 
for the Father is a Stranger to this Conſideration, which was perſonal to the 
Son. 1 Brownl. 193. 


So, if in Conſideration of natural Affection, a Man covenants to ſtand 


ſeiſed to himſelf for Life, with Power to make Leaſes, Cc. a Leaſe to a 


Stranger is void, for he is not within the Conſideration, upon which the 
Power was founded, R. 2 Rel. 260. I. 30. 2 Cro, 181. 

So, if it be in Conſideration of Marriage, with Power to make Leaſes, 
and the Huſband leaſes to a Stranger ; the Leaſe is void as to the Wiſe. 
R. 1 Lev. 30. 

So, if one Covenantee be a Stranger, and the ether not, the Whole veſts 
in the other: as, if A. for natural Love, covenants with B. his Brother, 
C. and D. to ſtand ſeiſed to the Uſe of the Covenantees and their Heirs, 
in Truſt to raiſe Portions for his Iflue; the whole Uſe veſts in B. his 
Brother, to whom the Conſideration extends, not to the others. R. Jon. 419. 
2 Rol. 783. 6 18. 

Tho! the Limitation was, upon Truſt to raiſe Portions, the Eftate veſts, 


which is not deſtroyed by 5 Truſt; but the Eſtate ſhall be ſubject te the 


Truſt in Equity. R. Jon. 4 


And if the Truſt a impolüble by the Act of God, the Eſtate ſhall 
be abſolute in the Truſtee. R. Jon. 419. 


So, if in Conſideration of Affection to his Wife, a Man covenants to be 


ſeiſed to him for Life, afterwards to his Wife for Life, afterwards to ſuch 


F as his Wife ſhall appoint ; the Conſideration does not extend to a Stranger 
to whom the Wife ſhall appoint it. Semb. F, g. 300. 


So, if a Man, in Conſideration of Marriage and 100/. paid, covenants 
to ſand ſeiſed to A. and B. his intended Wife; no Uſe ariſes, tho' the 
Money be paid, if the Marriage does not take Effect; and che Marriage 
Was the Principal, and the Money Inly Acceſſory to it. Re. Me. 102. 


So, 
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. 
So, if the Conſideration be contingent or future, no Uſe ariſes till it hap. 
ns: as, if a Man, in Conſideration of his Marriage with B. covenants to 


' ſtand ſeiſed to the Uſe of himſelf and B. no 7 ariſes till the Marriag: 


takes Effect. R. 2 Rol. 792. l. 50. Vide Uſes, (K. 7.) 
If a Man, in Conſideration that A. will pay * Debts, Sc. covenants to ; 


| ſtand ſeiſed to the Uſe of A. &c. no Uſe ariſes till the Conſideration be exe. 
cuted. R. Mo. 194. 


But a Contingent Uſe ſhall ariſe by a Covenant to ſtand ſeiſed, as well as 
by a Feoffment. Per 3 J. Cro. El. 80 1. 

So, if the Conſideration ceaſes, the Uſe alſo ceaſes: as if a Man, in Con- 
ſideration of his Marriage with B. covenants to ſtand ſeiſed to the Uſe of him 
and B. and the Marriage is ſolemnized before B. attains the Age of twelye 
Years, who after ſuch Age difagrees ; the Uſe ceaſes as to B. 2 Rol. 792, 
d. 52. 

0 if after Marriage they be divorced. 2 Rol. * . 52. 


Pleading concerning Covenants, and in UWrtt of 
Covenant, Yide Pleader, (C. 45, &c, —E. 25, 26.— 
2a V. 1, 8. —2 W. . 


Releaſe of Covenants, 
Vide Releaſe, (E. 4.) 


Pide alſo more of Title Covenant, in Chancery, (2 M. 16.—2 X. 1, &,) 


COVRARATURE. 
Vide Abatemen, (E. 6.—F. 2—H. 4.2.)—Pleader, (2 W. 21, 


£0 1 4: N 


(A) Covin, What ſhall be, 


| Co VI NI is a ſecret Contrivance between ſeveral to defraud and prejudice 


another. Co. L. 357. a. 9 Co. 110. 
So Fraud may be committed by one only, 9 Co. 110, B. 


(B. 1.) An Act by Covin is Py | 


'H E Law abhors Covin ; and therefore every covinous AR ſhall be 

void, | 
So a lawful and rightful Act, if it be done by Covin, ſhall be void: rg 
if a Wife, after the Death of her Huſband, be of Covin with B. to alen 
the — and endow her; the Tenant ſhall avoid the Dower. Co, L. 
357 ic 


4 x 
, by * 
1 


CE & y F N. 
If Tenant for Life makes a Surrender of his Eſtate, to defraud his Cre- 
ditors, it ſhall be void. Vide Hale in 1 Vent. 257. 


(B. 2.) So, a fraudulent Gift, &c. 


By the St. 50 Ed. 3. 6. Becauſe Divers give their Chattles by Colluſion, 
aud "Hoi flee to Places privileged till their Creditors compound, it was 
| enacted, that if ſuch Gift be found to be made by Colluſion, the Creditor 
ſhall have Execution of the Chattles, as if no Gift had been made. 

And by the Sr. 3 H. 7. 4. Deeds of Gift of Goods and Chattles to ud 
Creditors, made on Truſt, Ge. ſhall be void. 

So, by the 8. 13 El. 5. Every Gift, Grant, Bargain, &c. of Goods and 
Chattles, or any Profit out of them, and every Bond, Judgment, and Exe- 
cution made of Intent to defraud Creditors or others of — juſt AQions, 


the Perſon fo defrauded, his Heirs, Executors, or Adminiſtrators, &c, 
And if any, Party or Privy to {ach fraudulent Gift, Grant, &c. put in 


E ſideration, he ſhall forfeit the whole Value of ſuch Goods, Bond, &c. a 
Moiety to the Queen, a Moiety to the Party grieved. 
Provided, not to avoid any Intereſt in Goods, Chattles, Ge. conveyed, &c. 

an good Conſideration and bond Ade to any Perſon not having at the Time 

of fach Conveyance Notice of ſuch Covin. 
A fraudulent Gift, or Grant of Goods and Chattles was void by the Com- 
mon Faw. Dy. 29 5. a. 
And therefore, if it was made after Judgment to defraud the Execution, 
it was not a 5 in the Officer, or Creditor, who took them! in Exe- 
cution. Dy. 295. 4 
Vet a Fandulent Deed was not void by the Common Law »gainſt him, 
who had a younger Title. R. 3 Co. 83. 6. 
But now, without Queftion, every Gift, Grant, c. being fraudulent 
ſhall be void, as to Creditors, c. whether they claim by a younger, or * 
| an elder Titie. 


As, if a Man * in Debt, conveys his Goods to another, and takes the 
| Profits. Dy. 29 


without a Conſideration, to defraud the Lord of his Heriot. Dy. 351. 3. 


upon feigned Conſiderations, to defeat the Ring of his Forfeiture, and then 
flies over Sea, R. 3 Co. 82. 4. 
And the Word, Forfeiture, in Sf. 13 El. 5. ſhalt be extended to eve 
Thing which may be forfeited to the King, or to a Subject. R. 3 Co. 82. 
If A. makes a Feoffment to avoid a Formedon, &c. againſt him, and then 
pleads Non-Tenure. R. Cro. El. 233. 
And a Deed has the Enfigns and Marks of Fraud, if it be comprized in 
general Terms: as, if he grants all his Goods and Chattles generally without 
Exception R. 3 Go. 81. 2. 

ir dematein a r and clandeftine Manner. R. 3 Co. $1.4. 6 Ca. 
72. 4. 
If it be pending an Action, Lon. Sc. 3 Co. 81. a. 
If it be accompanied with unuſual Claufes : as, if the Deed , that 
it was made honeftly and bond fide, &c. 3 Co. 8 r. g. 
Or, has the Colour of Payment of Debts; when none were paid, and the 
Poſſellion continues with the Bargainor. 6 Cv. 72. 4. 

do, if it be upon an expreſs Truſt, 3 Cv. 81. 6. 


Debts, Damages, Forfeitures, Heriots, Mortuaries, &c. ſhall be void againſt | 


Ure, or avow, Oc. the fame as true, and done bond fide and on good Con- 


If a Man 1 his Death bargains and ſells all his Horſes to another, 
Ea Man, indicted for Recufancy, conveys his Ezafes and Goods to others, 
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Or, if a Truſt be implied: as, if after the Gift, Bargain, &c. the Vendor 


continues in Poſſeſſion, and takes the Profits, Sc. 3 Co. 81, a. 


If the Grant be without any Conſideration. 3 Co. 81.6. 
If the Grant be for Affection, or in Conſideration of Blood, or Nature, 


3 Co. 81, 6. 


Or, to a Son, Couſin, or other Relation. 3 Co. 81. 6. 

If a Bargain, &c. of Goods be attended with Marks of Fraud, it ſhall be 
void, tho it was made upon good and valuable Conſideration : as, if 4 
conveys all his Goods and Chattles to a real Creditor for Satisfaction of his 
Debt, and afterwards continues in Poſſeſſion, &c. R. 3 Co. 80. b. 

So, if A. indebted to Several Perſons, conveys all his Goods to one in $4. 
tisfaction of his Debt, upon Agreement, that he will deal favourably with 
him; for tho' it be a good Conſideration, it is not bond fide, R. 3 Co. $1,4 

If a Man be Party or Privy to a fraudulent Grant, &c. an Information lies 
againſt him upon the S. 13 El. 5. 3 Co. 80.6. . 

Or an Action of Debt for ſo much as is the Value of the Goods, by Qui 
tam, &c. Dy. 351. 6. TT 
And, if to defraud of an Heriot, &c. a fraudulent Deed be made of twen- 

Horſes ; an Action lies for ſo much as was the Value of all the Horſes con- 


| tained in the Grant. Per 2 J. Manw. cont. Dy. 351. 6. 


If a fraudulent Gift, Grant, Cc. be made, it ſhall be abſolutely void as to 
Creditors. 

But it is not void as to the Party, his Executor, or Adminiſtrator : and 
therefore, the Adminiſtrator, to Covenant for Delivery of Goods ſold by 
Fraud to B. and covenanted to be delivered at the Death of the Covenantor, 
cannot plead the Sz. 13 El. 5. and that the Sale was to defraud Creditors, R. 
Tel. 196, 7. 2 Cro. 271. | | 
But a Gift, Bargain, &c. ſhall not be fraudulent, if it be made bona fat 
and upon valuable Conſideration, Vide Pof?, (B. 4.) 


(B. 3.) And a fraudulent Feoffment, &c. 


So by the Sr. 50 Ed. 3. (quod Vide Ante, (B. 2.) A Feoffment found to 


be by Colluſion to avoid Execution, ſhall be void. 5 
And by the S. 13 El. 5. Every Feoffment, Grant, Conveyance, &c. of 
Lands or Tenements, or any Profit or Charge out of them, as of Rent, Com- 
mon, &c. made to defraud Creditors, or others, of their juſt Actions, Suits, 
Debts, Damages, Penalties, Forfeitures, Heriots, Mortuaries, Reliefs, ſhal 


be void as to all Perſons who might ſo be defrauded, their Heirs, Succeſlors, 
Executors, Adminiſtrators, or Aſſigns. 


So, by the St. 27 El. 4. Every Conveyance, Grant, Charge, Eſtate, In- 
cumbrance, or Limitation of Uſe, of, or out of Lands or Tenements, made 
to defraud any who hath or ſhall purchaſe in Fee, for Lives, or Years, the 
fame Lands, or any Part of them, or any Rent, &c. out of them, ſhall 
as to ſuch Purchaſer for Money or other good Conſideration, and all claiming 
by, from, or under him, be void. 

And every Conveyance, &c. with any Clauſe of Revocation, &c. {hall 
be void as to any, who ſhall after purchaſe for Money or other good Con- 
ſideration (the firſt Conveyance not revoked) and all claiming by, from, ot 
under them. . CE I 

And any, Party or Privy to ſuch fraudulent Conveyance, who puts the 
ſame in Ure, as true and made bond fide or on good Conſideration, to the Pre- 
judice of ſuch Purchaſer, ſhall forfeit one Year's Value of ſuch Lands; ? 
Moiety to the Queen, a Moiety to the Party grieved. N 


Pro- 


4 


does not marry. 


der will be 8 as to a Purchaſer. 


. 


Provided, not to extend to any Conveyance, Charge, Ge. made on good 
Conſideration, and bond fide, 


And therefore, every Feoffment, &c. made to defraud Creditors, Sc. 


ſhall be void. Vide Fraudulent Gift, Sc. Ante, (B. 2.) 


So every Conveyance, &c. to defraud a Purchaſer, is void as to him, &c. 
Ibo ſhall be a Purchaſer, Vide in Chancery, (4 I. 2.) 

So, if Tenant for Life commits a Forfeiture, to the Intent that the Rever- 
fioner ſhall enter ; a Purchaſer ſhall avoid it, as well as a Conveyance. Per 
Hale, 1 Vent. 257. 

Every voluntary Conveyance primd facie ſhall be fraudulent as to a Pur- 


chaſer. Aam. 1 Sid. 133. I Vent. 194. R. Ca. Ch. 100, 217. Per Hale, 
2 Lev. 1 M7 : 


Tho' it be for Advancement of his Blood, for natural Affection, &c, 
Tho' it be in Conſideration of a Marriage had, where there was no prece- 


dent Agreement for it. Ca. Ch. 99. Vide infra. Vide Poſt, (B. 4.) 
80 a ſecret Leaſe, &c. ſhall be fraudulent, 6 Cv. 72. 


So a Conveyance upon Colour of a good Conſideration, is fraudulent, 
| Where it is only colourable : as, if a Man aſſigns a Leaſe to an Infant for Pay- 


ment of Debts, which are not paid, R. 6 Co. 72. 


If he conveys to his Daughter, &c. for her Proviſion. in Marriage, and the 
R. 1 Sid. 133. 
Or, conveys to Truſtees to the Uſe of himſelf for Life, with Power to 


make a e and then in Truſt to ſell for Payment of his Debts. 
R. 2 Ver. 5 10 


If Tenant in n Tail conveys to Truſtees by Fine upon T ruſt. to pay Debts, 


with Power to make Leaſes with Rent or without Rent, for any Time, and 


afterwards continues in Poſſeſſion; for the Power of Leaſing, and the Conti- 
nuance in Poſſeſſion, are Marks of Fraud. R. 2 Lev. 147. 


So, if there was an Agreement before Marriage to make a Settlement, 
and he after Marriage makes a Settlement for other Purpoſes. R. 2 Lev. 
. | | 

If the Agreement was only for a Jointure to the Wife, and the Settle- 


ment goes to the Iſſue of the Marriage, it will be fraudulent for ſo much. 
1 Ver. 285, 6. 


If the Agreement was upon the Marriage of B. his Son, and after a Limi- 


tation to B. for Life, he limits in Remainder to another Son; 


R. Lane 22. 
80 a Conveyance with a Clauſe or Revocation will be fraudulent as to a 


the Remain- 


| Purchaſer, tho' the Power of Revocation be future, viz. after the Death 


of B. &c. and the Statute ſpeaks only of a preſent Power. R. 3 Co. 82. 6. 
Mo. 618. Bridg. 23. 


So, if the Power of Revocation is to be exerciſed with the Aſſent of another. 
3 Co. 82. 6. Bridg. 23. 
Or, to be executed by another. 


So, if the Power be reſerved by the Recoveror, and not by him to 
whoſe Uſe the Recovery was. R. Mo. 616. 


So a Conveyance, with a Power of Revocation, will be fraudulent tho' made 
in Conſideration of Marriage, &c. Lane 22. 

So it will be void as to the Conuſee of a Statute, or any who has a Charge 
out of, or upon the Land, as well as to a Purchaſer, or Grantee, Sc. of the 
Land itſelf. R. Bridg. 22. 

So, if a Conveyance be _ a Clauſe of Reyocation, and afterwards the 
Power be extinguiſhed by Fine, Feoffment, &c. to the Intent to defraud 
a Purchaſer; the Fine, Feoffment, &c. ſhall be void as to him, . for a 


Conveyance | with a Power of Revocation i is in the ſame Degree as a Convey- 
ance by Fraud, R. 3 Co. 83. a. Mo. 618. 


If 
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So 


C 1 
If a Father makes a fraudulent Leafe, Cc. and the Son ſells the Eſtate 
the Purchaſer ſhall avoid it. R. 6 Co. 72. b. - „ 
Tho' the Son did not know of the fraudulent Conveyance. 6 Ca. 72. b. 


A fraudulent Conveyance ſhall be void as to a Purchaſer tho' he had 
Notice af it before his Purchaſe. R. 5 Co. 60. . D. 2 Lev. 105, 


(B. 4.) What ſhall not be fraudulent. 


But a Conveyance ſhall not be fraudulent, if it be made upon good Conf. 
deration, tho' it was concealed, or fecretly made. R. 2 Cre. 455, 158. R. 
1 Fent. 194. „„ 

So, if it was concealed in the Time of the Civil War, for Fear of a Seque. 
ſtration. N. 1 Sid. 134. | 7x 0. 

So a Leaſe made by him, who has a Power of Revocation, ſhall not 
be fraudulent, tho' there be no Confideratian, except the Rent reſerved, R. 
. 

Sa a Conveyance upon a good Conſideration is not fraudulent, tho' it was 
nat for Money: as, if it be upon Conſideration of a Marriage to be had. 

So, if it be made after Marriage, in Purſuance of Articles, Ce. before 
Marriage. R. 2 Cro. 158, 455. R. 1 Vent. 194. Vid Ante, (B. z.) 
Ot, in Purſuance of an Agreement by Pare! before Marriage. 2 Cre, 1;8, 

455. 1 Vert. 194. | ; _ 

Tho' it be provided, that it ſhall be void upon Settlement of another 
Jointure on his Wife, and ſo in ſome Sort is determinable at his Pleaſure. 
R. 2 Cre. 455. on 
Or, if it he with a Claufe of Revocation, with the Confent of four Tm. 
ſees for the Wife; for the Sertkment, being upon good Conſideration, and 
not determinable at his Pleaſure, or of any in Truſt for him, is good. R. 
Sa, if Huſband and Wife join in the Alienation of Land, limited to them 
and the Heirs of their Bodies by Marriage Settlement, and the ſame Day 

the Hutband fetttes Lands of greater Value to the fame Ufes ; the fecond 
Settlement is not fraudulent as to a Purchaſer of the fame Land, tho“ it does 
not appear to be purſuant to the Marriage-Agreement ; for it ſhall be in- 
tended the Wife would not otherwiſe have joined in the Alienation of her 
Jointure. R. a Lev. 71. . Om, 

So, if the Huſband, upon ſuch Alienation, undertakes to give to the 
Wife, at his Death, 400 J. and afterwards gives an Obligation to ſuch In- 
tent. N. 2 Lev. 148. 1 | 

80 a Settlement upon Marriage, with a Proviſo to charge Land with 
20001. is not void as to a Purchaſer ; tho' it was voluntary as to ſuch Pro- 
viſo. R. 1 Lev. 151. Ts . 

So, if a Conveyance, in its Commencement voluntary or covinous, hee 
comes afterwards ſettled upon a good Conſideration, it ſhall not be avoided, 
as fraudulent, by a ſubfequent Purchaſer : As, if a Man conveys to bis 
Daughter, as a Proviſion for her when ſhe ſhall marry, and upon Proſpect 
of this Settlement, the marries, and then the Father ſells for a valuable 
Conſideration ; the Purchaſer ſhall not avoid the Settlement upon the Daught- | 
ter. R. 1 Sd. 133, 4. | - | 

So, if a Man makes a covinous Settlement upon his Son, who fell for a 
valuable Conſideration, and afterwards the Father ſells to another for Money; 
his Purchaſer ſhall not avoid the Settlement by the Son. R. 1 Sid. 134. 

So, if a voluntary Leaſe be affigned for a valuable Conſideration, the Pur 
chafer of the Inheritance after the Aſſignment, ſhall not avoid it. 

3 Lev. 388. Skin. 423. 0 1 


F 


80 a voluntary Settlement by a Father, ſhall not be avoided by a Pur- 


chaſer from the Son. 1 Ver. 46. | | 
So, if the Conſideration extends only to an Eſtate-Tail ; a Remainder af- 
terwards, tho* without good Conſideration, is not fraudulent ; for a Re- 


mainder after an Eſtate which may be perpetual, ſhall not be ſuppoſed made 
for defrauding Creditors, R. 2 Lev. 105. 
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So a Settlement after Marriage, in Conſideration of the Wife's Joining in 


the Alienation of her Jointure, ſhall not be fraudulent as to the Iflue, tho' 
the Huſband might have barred them without his Wife, R. 2 Lev. 71. 

So a voluntary Conveyance ſhall not be taken to be fraudulent, as to a 
Purchaſer upon a Conſideration of Nature, or Blood, &c. for the Words in 
the St. 27 El. for Money or other good Conſideration, are tantamount. to the 
Words, or other valuable Confideration. R. 3 Co. 83. 

And therefore, if a Man, for Advancement of his Heirs Male to be begot- 
ten upon the Body of his Wife, covenants to levy a Fine to the Uſe of him- 


ſelf for Life, and afterwards to his eldeſt Iſſue Male upon the Body, &c. and 
afterwards, to defeat that Covenant, makes a fraudulent Leaſe, and then levies 


| theFine; tho' the eldeſt Iſſue be a Purchaſer bond fide, he ſhall not avoid the 
| Leaſe. R. 3 Co. 83. 6. Cro. El. 444. | Ss | 
Or, covenants to ſtand ſeiſed to the Uſe of his Son, Nephew, &c. R. 
| Ms. 602. | | 


So, if a Man makes a Settlement after Marriage, upon his Wife for her 


Jointure, without a precedent Agreement, the Wife ſhall not avoid a fraudu- 
lent Conveyance made before. R. Cre. El. 445. 
So, if a Leaſe be made bond fide, but without a Fine given, on Rent reſer- 
ved; the Leſſee ſhall not avoid a fraudulent Conveyance made before. R. 
Co. 83. a. 5 5 
: So, if a Man, by Impoſition of the Vendee, ſells to him at an Under-value; 
he ſhall not avoid a voluntary Settlement made by the Vendor before by Ad- 
| vice of Friends: for the Statute does not extend to a Purchaſer by indirect 
| Means. 3 Co. 83. 6. Cro. El. 445. 5 
So, if a Purchaſer upon Conſideration of Nature, or Blood, afterwards 
ſells upon a valuable Conſideration; the Vendee ſhall not avoid a voluntary 


Settlement made prior to the Settlement on his Vendor. R. Mo. 602. R. 
Kay. 2 5. 


vide Fraud in Title Chancery, (3 F. 1. 2—3M. 1, &c.—3 N. 1-4 D. 3. 


—4 H. 4.—4 L. 1.4 O. 2.) 


"DT YC 1TH 
King's Council. 
Ws Vide Roy, (E. 1, &c.) 


Preſident of the Council. 
” Vide Roy, (E. 2.) 


P2ivp Council. 
Vide Roy, (E. 2, &c.)—Parliament, (L. 50.) 


Common Council. 
Vide Franchiſes, (F. 25.) — London, (F.) 


Vor. II. COUNT. 


f m EP 
Ld ide Abatement, (G. 1, &c. )—Accompt, (E. 2. — Action upon - 
the Caſe, (C. 2.) — Action upon the Caſe upon Afſumpjy, 
(H. 2, fu Action upon the Caſe for a Conſpiracy, 
(C. 2, &c.) Action upon the Caſe for a Deceipt, (F. 2, 3 — 
Action upon the Caſe for Defamation, (G. 1, &c. 1 25 wt 
upon the Caſe for a Diſturbance, (B. 1.) — Action upon the (if 
for Negligence, (B. 1,—O. 2.)— Action upon the Caſe fir a 
Nuſance. (E. 1. — Action upon the Caſe upon Trever, (G. I, 
&c.)— Amendment, (L. 1, 2.)—Annuity, (E. — Appeal, (C. 
6. —Attorny, (B. 21 3 Ruerela, ( (E. 6.)—Cherters, 
(B. 2.\—Courts, (P. . Droit, (C. 4.)— Pleader, (C. 1, 

&c. F. 6, 7, 12—M. 1.—8. 1 ann. 
—2 8. 16.— 2 V. 2.— 2 W. 7, &c.— 2 X. 2.— 2 V. 2.— 
2 Z. 1.—3 A. 5.—3 E. 2.—3 F. 2.—g3 J. 3.—3 K. 10.— 
3 M. 3.—3 N. 3.—3 O. 2.— and other Places in the fame 
Title. Prohibition, (I. Quare Impedit, (B. 2.) — / oucher, 


. 


COUNTERFEITING 
„ 


Cotnterfeiting the Gꝛeat oz Pziby Seal. 
Vide Juſtices, (K. 6.) 


Counterkeiting Money. ” 
Vide Tuftices, (K. 7.) 


C O VU NTE R M A N D. 


Countermand of a Will, 
Vide Deviſe, (F. 1, 2.) 


Conntermand of an * 
Vide Attorny, (B. 9, &c —C. 8, &c.) 


T7 0 U NT E R P 2 F * 
Vide Poucher, B. 17, 2.) 


COUNTY. 


i 1 1 V. 


(A) County. 


1 E King dom was divided into Counties before the Time of King 
Alfred. "Oh L. 168. a. 2 Infl. 71. 

But others aver, that the Diviſion of the Kingdom into Counties, and of 
the County into Hundreds, and of the Hundred into Tithings, was originally 
made by King Alfred. 


The County, by the Saxons, was called the Shire, from Schiran, partirt. 
Co. L. 168. 4. 

The King by his Patent may make a County, or erect any Part of a Coun- 

ty into a County by itſelf. Poph. 17 | 

So in the Erection of a Town 50 a County he may reſerve a Privilege, 

&c. which the County out of which it is taken, had there before: as, to 

hold Courts, Aſſizes, Gaol-delivery there. R. Poph. I7. 1 And. 292, 

The Courts of 1Wefiminſter judicially take Notice of every County. 1 Sal. 
266. | 
As to County Palatine, Vide Franchiſes, (D. 1, &c. )— Abatement, (D. 2.) 
As to Wales, Vide Wale, (A. 3.) 


(B) Sheriff. 
(B. 1.) How conſtituted. 


HE Earl had antiently the Government of the County. Co. 4 168. 4. 
Dav. 60, a. 


And now the Sheriff is the principal Officer there under the King. Co, L. 
168. 2 


Who was an Officer before the Conqueſt. 3 Co. Pref. 2. b. 
Antiently the Sheriff was choſen, as the Coroner is, by the County. 2 I/. 
174, 558. By Art. ſup. Chart. 28 Ed. 1. 8. 
By the Sr. of Linc. ꝙ Ed. 2. Sheriffs ſhall be aſſigned by the Chancellor, 
Treaſurer, Barons of the Exchequer, and Juſtices; or in Abſence of the 
Chancellor by the Treaſurer, Barons, and Juſtices. 
By the Sz. 14 Ed. 3. 7. By the Chancellor, Treaſurer, Chief Baron, and, , 
two Chicf Juſtices Yearly, the Morrow after "All Souls at the Exchequer. * 3 & 
And the King ought, regularly, to name one of the three Perfons preſented 
to him according to the Statute, Cœrriſied by the two Chip Juices, with the 
Agreemont of the other Juſtices, 34 H. 6. 2 Inft. 559. 
But it is not of Neceſſity, that the King appoint one of the three preſented 
to him, Semb. 2 Inf. 559. 
So the Day for nominating Sheriffs may be adjourned by the King to a 
Time after the Morrow of All Souls. Cro. Car. 13. R. Cro. Car. 59 5. 
So the King may appoint without ſuch Aſſembly. R. Dy. 2 15. 6. 
The King by Letters Patent conſtitutes him, whom he will have, to be - 
Sheriff, -Cromp. Off. of Sheriff 183. 
And other Letters Patent are directed to all Archbiſhops, Biſhops, Dukes, 
Earls, Barons, Knights, and others within the County, to be aiding and at- 
rending upon the Sheriff, Cromp. Off. of Sheriff 183. 


3 | But 


. V 
But by the Sr. 3 Geo. I. 15. If a Sheriff die before his Vear ends, or be 
ſuperſeded ; his Under-ſheriff ſhall continue in his Office, and execute the 


ſame in all Things in the Name of the Sheriff deceaſed, and ſhall be an- 
ſwerable for the ſame in all Reſpects, &c. 


(B. 2.) For what Time. 


Antiently a Sheriff might be conſtituted for Life, for Years, or in Fee, 

But by the St. 14 Ed. 3. 7. 28 Ed. 3. 7. 42 Ed. 3. 9. No Sheriff ſhall 
continue in his Office above one Vear. 

And by the Sz. 23 H. 6. 8. (which confirms the former Statutes) If any 

Sheriff, Under-ſheriff, &c. occupy his Office contrary to the Effect of the 
1 = faid Statutes, (except Under-ſheriffs and all other Officers in London, and She. 
riffs in Counties that have an Eſtate of Inheritance or Freehold in their Of. 
fice) he ſhall forfeit 200/. yearly as long as he ſo occupies: and a Pardon of 
ſuch Offence or Forfeiture ſhall be void. REEL 

And all Patents of the ſaid Office for Years, for Life, in Fee, or Tail, 
ſhall be void. he 

And therefore the Commiſſion to the Sheriff ſays, Commiſimus A. Con 

_ noftr”, Ec. cuſtodiend' quamdiu nobis placuerit. Crompt. Off. of Sheriff. 

Yet by the Sz. 12 Ed. 4. 1. & 17 Ed. 4. 6. A Sheriff may execute and 
return Writs, and do any Thing belonging to his Office, during Micbaelnas 
and Hilary Terms, unleſs he be be duly diſcharged, without incurring the 
Penalty of ſaid St. 23 H. 6. 8. . 


G. 3.) How diſcharged. 


After a new Sheriff is appointed, a Writ ſhall be directed to the old 
Sheriff, commanding him quod Comitat una cum Rotulis, Brevibus, Menu- 
randis, & omnibus aliis ad Officuum Vic. Com. pred. ſpectan. per Indentur int 
te & præfat W. conſiciend liberet. Cromp. Off. of Sheriff 183. b. Dy. - 

CE 
. * after ſuch Writ delivered to the old Sheriff, his Authority ceaſes. 

So, if it be delivered to the Under-ſheriff in * County-Court. Per 2 J. 

Dy. 355. a. Dub. Cromp. Off. of Sheriff 183. 5. 1, 
1 if the Under werte, . 0 Dees of the Diſcharge to his Sheriff, 
does Execution, tho' he did not know it, it ſhall be void. Per 2 J. Dy. 
355. 4. in Marg. = 

After the Writ to the Sheriff for his Diſcharge, he ought to deliver to the 
new Sheriff, by Indenture with a Schedule, all Writs and Rolls in his Cu- 
ſtody, and all Priſoners by their Names, and the Cauſes for which they were 
committed to him. Cromp. Off. of Sheriff 183. 6. : 
And if he does not mention any Execution in the Schedule, or give Notice 
of it to the new Sheriff by Parol, when he delivers a Priſoner to him for ano- 
ther Cauſe, and the Priſoner afterwards eſcapes ; an Action lies for the Eſcape 
againſt the old Sheriff. R. Mo. 688, 9. 2 Leo. 54. 885 | 

So a Writ of Superſedeas, tho' it be not returnable. R. 1 Mod. 222. 
2 Mod. 217. | DE 

And an Action upon the Caſs lies againſt him, if he does not deliver it 
R. 1 Mod. 222. : 25 
But an Execution by the Sheriff before Notice of his Diſcharge, tho a ne 
Sheriff be appointed, ſhall be lawful. R. Dy. 3 5 5. a. in Marg. R. Cu. . 
440. R. Mo. 364, 186. | ER 

So, the Holding of a County-Court, Cro, El. 12. 


4 * 


. 
80, if a Barony, or other Dignity defornde to the Sheriff, he is not diſ- 


charged; but he continues Sheriff during the Will of the King. R. Cro. 
El. 12. 


Tho' the Dignity defends | in the Time of Parliament, fo that he ought to 
attend Parliament as a Peer. CV. El. 12, 
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As to the Oath, Duty, and Office of a Sheriff, Vide Viſcount. 


(C) County-Court. 
(C. 1.) The Stile, Se. The Sheriff's Court, 


HE Sheriff has two Courts within his County : The Tourn, formerly 
the Folkmote, for Criminal Cauſes, (de quo Vide Leet, (A. ö and the 
Sciremote, or County-Court. 2 Injl, 69. Dav. 60. a. 
The Stile of the County-Court is, Eſſex f/. Curia prima Comit' A. B. Vici 
Com” præd. tent. apud D. Gc. 4 Toft 266. 
And therefore, the — | is the Court of the Sheriff. R. 4 Co. 33. 


A Writ of Tuſticies, &c. is directed to the Sheriff; for it 1s his Court, 
6 Co. 11. 6. 


And therefore, the Sheriff alone may name the County-Clerk ; for it is 
incident to his Office. R. 4+ £3. 23; 


And if the King by Patent conſtitutes a County-Clerk before the Sheriff 


himſelf has his Patent ; — the Grant of the King ſhall be void. R. 4 Co. 33, 
Mitton. 


0. 2.) Who (hall be Judge there. 


The County-Court is a Court-Baron and not a Court of Record, in which 


the Suitors are Judges, and not the Sheriff. R. 6 Co. 11.6, Per Choke and 
Litt. Cateſby cont. 6 Ed. 4. 3. b. 


_ Tho! the Plea be there by Juſticies, &c. 6 Co. 11. 6. 
Or, in Admeaſurement of Dower, Replevin, &c. Per Litt. 7 Ed. 4. 
23. 4. 


© P theſe Caſes, the Sheriff or his Bailiffs are only Miniſters. 6 Ed. 4. 
3+ 


And therefore, upon a Judgment in the County-Court, a Writ of falſe 


5 Judgment lies, and not Error. 6 Cb. 11. 6. 
Tho the judgment be given there upon a Juſticies. R. : 2 Leo. 34, 210, 
” WW 212.6. 34. 
* But in Rediſſeiſin the Sheriff is Judge, and the Proceedings are of Record, 
105 upon which Error lies. 6 Co. 11. 6. Vide Aſſiſe, (F. 1, &c. 
So, if a Plea be there by Juſticies, the Sheriff ought to be there in Perſon, 
ey and cannot make a Deputy : for if he does, the Proceedings will be coram 
ape non Fudice, and void. R. 2 Leo. 34, 210. 
; Yet if the Court is alledged to be held before the Sheriff, it ſeems to be 
— well. 21 H. 6. 34. 
r i. So in the Tourn the Sheriff is Judge. 6 Co. 12. 4. 
neu (C. 3. ) When it ſhall be held. 
2 By Sr. . Ch. 9 H. 3. 35. Nullus Comitat” teneatur niſi de menſe in men- 
ſem, & ubi major Terminus eſſe ſolebat, major fiet ; which was an Affirm- 
ance of the Common Law. 2 1nft. 70. 
05 Vo I. II. 6D 


And 


———— 
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(C. g. ) 
B . 


Admeaſurement of Dower, or Paſture, 4 I». 266. 2 Inft. 312. 


(C. 6.) 
By Appeal. 


(C. 7.) 
By Replewin. 


1 G 
By Flaint. 


C 
And by the Sr. 2 & 3 Ed. 6. 25. No County-Court ſhall be deferred 


longer hs from Month to Month, and fo be kept every Month. 
And the Computation ſhall be by Lunar Months. 2 I. 71. Vid 


Ann, (B.) 


(C. 4.) At what Place. 


A County. Court may be held at any Place within the — if it be not 
appointed by Statute in a Place certain. 


(C. 5.) The Juriſdiction of the County-Court. 


The County-Court may hold Plea by Fuſticies of any Value abore 404 
for it is in the Nature of a Commiſſion. 2 bf. 312. 4 Infi. 266. Tho 
the Value be 1000/, 21 H. 6. 34. 

As, in Debt, Detinue, Treſpaſs, and other Perſonal Actions. 4 Inft. 266, 
F. N. B. 8s F. 

Tho he Treſpaſs be vi & armis. 2 Infl. 312, 

In Annuity, 4 Int. 266. 

Dower unde nibil habet, and ene babend. 

So in divers Real Actions the Sheriff may hold Plea by Juſticies: as, in 


In a Writ of Meſne, of Cuſtoms and Services. 4 Inft. 266. 
In 4 Qyod Permittat, Nuſance, Cc. 4 Inft. 266. Vide uod Permitia, 
D. 1 
0 In rationab. Di viſa, and Curid Claudendd. 4 Inft. 266, 

In ſea ad Molendinum, 4. Inſt. 266. 
In Right Patent, or Right of Ward. 

In Nati vo habends. 2 7 312. 

In Phgits acquietandis. 

So in Debt for Tithes. Dub. 1 . 25 3+ 


So the County-Court ſhall hold Plea in an Aurel of 9885 Rape, or 
other Felony. Vide Appeal, (F.) 


So the County-Court may hold Plea by Writ of Replevin of any Vale; ; 
* the W is in Nature of a Commiſſion, 2 Inf, 312. Vide Few, 
(3 K. 1, &c 

So, in an Homine Replegiando. 
do a Writ of Recaption * be ſued in the County-Court before the She- 
riff and Coroners. 


Vide Pol E. 8.) 


$o the County-Court holds Plea by Plaint in Debt, Detinue, or other per- 
WT Action (not being vi & armis) under the Value of 40s. 2 Inf 312. 

Inſt. 266. 

So, if the Debt was originally above 40s. if the Plaintiff by his Declaration 
acknowledges the Receipt of ſa much as reduces the Debt 12 — 405, 

So it may hold Plea by Plaint of Treſpaſs, if it be not v & arms: a5, 
of a Battery. 2 Inſt. 3 

So by the Sz. of Merl. 52 M 3. 21. The County-Court may hold Plea 
by Plaint in Replevin, tho - Cattle are of the Value of 20/. 2 2 bf 139, 
312. FIG — (3 K. 855 


JJV 
Jebitis aut Catallis quæ ſummam 405. attingunt aut excedunt ſine brevi Domini 
Regis placitari non debent. 2 Inſt. 312. 4 Inſt. 266. Vide Copybold, (R. 
14.)—Courts, (B. 3.) 
And it ought to appear in the Declaration to be under 405. for if he counts 
to more, tho the Verdict finds leſs, he ſhall not have Judgment. 2 If. 
312. or, if he has Judgment, it ſhall be reverſed. R. 2 Mod. 206. 
Neither can he divide a Debt, and by ſeveral Plaints demand under 405, 
in each. 2 In}. 312. 5 


Nor can he join ſeveral Debts in the ſame Plaint, if they all amount to 4.05, 
tho? each ſeverally be under that Value. R. 1 Vent. 65, 73. | 
Nor can he acknowledge Satisfaction of Part, falſly, to reduce the Debt. 
under 40s. R. Pal. 564, | 
do the County-Court cannot hold Plea & Armis; for then a Fine is due 
to the King, which cannot be aſſeſſed in a Court not of Record; and therefore, 
it ſhall not hold Plea by Plaint in Treſpaſs Ji & Armis. 2 Inſt. 311. 4 Inſt. 
200;- 8 
Nor, of Wounds and Mayhem. 2 Jiſt. 312. 
Nor, for Deceit or Maintenance. 
Or, forging of a falſe Deed. 5 : | 
So it ſhall not hold Plea in Account againſt any, as Receiver, tho” it be EE ; 
under 405. for the Sheriff cannot aſſign Auditors, who are Judges of Record, | 
2 Hiſt. 380. | | 5 | 
« for Debt upon a Record or Specialty” © 
So it cannot hold Plea, by Plaitit, concerning Freehold, 
Nor, in Dower, 2 Lev. 123. 5 . Dy 
And therefore, if a Man in a Plaint in Replevin, juſtifies, avows, or makes 
Conuſance as in the Freehold of B. the Juriſdiction of the County-Court is 
ouſted. 3 Lev. 196, 204. . | 


So it cannot hold Plea of Charters for Land of Freehold or Inheritance, 


47t 


* 


2 Inſt. 311. : : 
Or, in an Homine replegiando, where any one is committed for the Death 
of a Man, 


| by Command of the King, or of the Juſtices, or for the Foreſt, 

2 Inſt. 186, 7. 5 Ea 5 

If the County-Court holds Plea where it has no Juriſdiction, the Pro- 

$ ceeding is coram non Judice, and void, and Treſpaſs lies againſt any, who 
act under the Proceſs of the Court. 3 Lev. 203. | 


And if Freehold, or other Plea, which ouſts the Juriſdiction, be pleaded, 
all the ſubſequent Proceedings are void, R. 3 Leb. 264: 


And a Superſededs may be grarted to ſuch Proceſs, F. N. B. 2 39. D. H. 


Every Reſiant within the County ought to do Suit at the County-Court. 
And for Default of Appearance when ſummoned, he ſhall be amerced. 
5 80 he may have Land by the Tenure of doing Suit at the County-Court. 


vide Diſmes, (M. 5.) 


0 (C. 9.) Proceſs. 

5, Peoceſs in the County-Court ſhalt be by Summons, Attachment, atid Di- (. g. 
ſtreſs infinite in all Perſonal Actions by Plaint or Fufticies, except in Treſpaſs, Meſve. 

lea In Trefpaſs, it (hall be Attachment and Diſtreſs infinite. = 

39 


And the Sheriff may by his Precept award Summons of the Defendant 
| 77 Goods, returnable in two or three Days at his Diſcretion. 4 Inſt, 
2 : | | | 


| — the Summons may iſſue two or three Days before the Court. 4 Inf. 


And 


3 
8 
_ . 
'3 
1 
1 

; Js 
73 

1 
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ä 
And ſhall be directed to a Bailiff, 4 Inſt. 266. 
And the Sheriff ſhall make the Precept in his own Name, tho' the Suitors 


are Judges. R. 3 Lev. 203. 
And it ſhall be to the Sheriff's Balis; not to ſpecial Bailiffs. Semb | 


Lut. 1413. 
If the Defendant does not appear upon Summons, an Attachment ſhall 


go againſt him, (and in Treſpaſs it 1s the firſt Proceſs,) directed to a Bailiff 


quod pon per vad & ſalvꝰ tex”, Sc. Vide Proceſs, (D. 6.) 


(C. 10.) 
Judicial, 


Upon which the Bailiff attaches him by Pledges, or his Goods, 

Or, it is ſufficient, that he warns him to appear, if he be returned warneg, 
| The Bailiff ſhall keep the Goods attached till the next Court, and if the 
Defendant then makes Default, they are forfeited. Vide Proceſs, (D. 6, 7) 
If the Defendant does not appear upon the Attachment, a Diftringa; 
ſhall go, by which the Bailiff ſhall diſtrain the Goods of the Defendant, 
and keep them till he appears; and if he makes Default, _ are forfeited, 
Vide Proceſs, (D. 6, 7.) 

And ſo Diſtringas in infinitum till the Defendant appears. 

But a Capias does not lie in the County-Court. 


YO J udgment, 88 for Damages and Coſts ſhall be made by Levan 
acias. 

/ But a Levari facias out of the County-Court ought to be de bonis & 
catallis only, and not de terris & catallis. Semb. Lut. 1413. 
And the Goods taken ſhall not be ſold without a Cuſtom alledged for it. 

Semb. Lut. 1413. 
Vide Copybold, (R. 18.) 


| ( c. IT. ) T 1 
1 a Suit be; in | the mr enn by Fuſticies, the Trial ſhall be by 


Jury. 8 
So, by Preſcription, it may be in a Suit by Plaint. 
But, without a Preſcription for it, in a Suit by Plaint, the Trial ſhall be 


by Wager of Law, or Examination of Witneſles. 


(C. 12.) Plaint. 


35 Plain ought to be entred in Writing ſedente Curid. 
And the Plaintiff muſt be preſent in Perſon, or by Attorny. 
And Tal find Fledges. Vide Pleager, (3 K. 5.) 


0 13. ) Execution. 
After 88 Execution ſhall be done, and the Damages and Col 


levied (if the Cuſtom allows it) by a Levari Jacias. Vide Ante, (C. 10 


If the Cuſtom does not allow a Levari facias; it ſhall be only by Di. 


fri ingas, and Detainer of the Goods diſtrained as a Pledge till the Coſts and 


Damages are ſatisfied. 

Tf the Sheriff delays Execution, a Writ de Executione Judicii may be di- 
rected to him out of Chancery to do Execution. 
N een an Alias, and Pluries, and Attachment againſt the 

eri 


Foreig 


CTOVVNTY 


Foꝛeign County. 
Vids Juſtices, (V. 14.) —Pleader, (S. 9, 11,3 M. 3.) 


In what County an Action ſhall de ſued: 


Vide Action, (N. 1, &c.) —Aclion upon the Caſe for a N (C. 2.) 
Action upon the Caſe for a Deceipt, F. J-= Hppeal, (E.) 


Vide Ante, (C. 1.) 


Coꝛoner in a County. 
Vide Officer, (G. 2, &c.) 


Knights ok the Shire. 
Vide Parliament. (D. 5, 11.) 


Poſle Comitatus. 
- Vide Viſcount, (C. 2.) 


vide Admiralty, (F. 2 Di mes, (E. 4)— uſtices o Peace B. 67.)— 
Leet, (0. 3+ Londen (H. )* mes, ( . of „(B. 67.) 


0 0 u R * 


The Court of Chancery, 
Vide Chancery. 


The Courts of Seotlind. 
Vide Scotland, (D. 10, &c.) 


The Court ot ant. 


Vide Parliament. 


8. 


The Courts of County Palatine, 
Vide Franchiſes, (D. 1, &c. 9.) 


The Courts of the Cinque Ports, 
Vide Franchiſes (E. 2.) 


The Court of Antient Demeſne, 
Vide Ancient Demeſne, (G. 1, &c.) 
Sor 13. 6 E 


The Court⸗ Baron. 
Vide Copybold, (R. 1, &c. ) 


The County-Court: 
Vide County, (C. 1, &c.)—Diſmes, (M. 5.) 


The Cuſtomary-Court. 
Vide Copybold, (R. 2, &c. ) | 


The Courts in a Foreſt, 
Vide Chaſe, (R. 1,2.) 


The Hundꝛed⸗Court. 
Vide Hundred. (B.) — Diſimes, (M. 5.) 


The 7d of a Manoꝛz s Court. 
Vide Copybold. (P. 1.) 


The Courts in the Plantations. 
Vide Navigation, (G. 2. ) 


The Court of Pye-powders; 
Vide Market, (G. 1, 2.) 


The Court of Commiſſioners of Sewers, 
Vide Sewers, (D.) 


9 55 The Court of the Tourn, 02 Leet. 
. | Nia Leek. _ | 


(A) All Yudicature remains in the King's Courts 


s # HE King has diſtributed all his Power of Judicature to divers Coutts. 


4 Inſt. 70. 
And 9 the King himſelf cannot adminiſter Juſtice except by hs 


Juſtices. 4 Inſt. 71. R 12 Co. 64. 
And if any one renders himſelf to the Judgment of the King, it is of no 


Effect, if he does not render himſelf to the King's Court. 4 Ust. 71. 
If the King himſelf fits in B. R. Juſtice ſhall be adminiſtred by the 


Judges. 4 * 73. 12 Co. 64. 


0 The King's wench, 


(B. I ) The Extent of it's Iuriſdidion. 


2 HE King's Bench is held coram Rege. 4 Inſt. 71, 73. 80. 
And antiently it was attendant upon the Palace, or Court of the 


Ins 4 Inſt. 71, 73. Mad. 539, 543- : The 
: * | 4 


C 
The Juſtices of B. R. have ſupreme Authority. 4 5. 73. 
And therefore, have properly Juriſdiction in all Pleas of the Crown; as, 
High Treaſon, Felony, &c. 4 Inft. 71. 


in all Errors in Fact, or in Law, upon Judgments by any other Court of 
Record in the Kingdom, except the Exchequer. 4 In . 71. Vide Pleader, 


N rh * Felony, Gc. is committed within the King's Palace; for the 
St. 33 H. 8. 12. does not take away their Juriſdiction. R. 2 Jon. 5 5 
80 B. R. may hold Plea, by Original out of Chancery, in | Treſpaſs Vi & 
0 Arms. 1 71. 
So, in Replevin. 4 Inſt. 71. 2 Inſt. 23. 
In Reſcous, Forcible Entry, Cc. 2 Inft. 23. 


In Treſpaſs, Sc. Vi & Armis under 205. or of whatever Value. R. 
3 Med. 275. Carth, 108, 


-So, in Ejectment, and all Actions Vi & Arms. 2 Inſt. 23. 


So, in Juare Impedit by the King, tho' it be not Yi & Armis. 4 Inſt. 71. 

And in every other Action * by the King. 2 Inft. 23. 2 Rol. 
167. J. 

85 B 3. may hold Plea by Bill, in Debt, Detinge, Covenant, Afumſit, 
| Account, and al Perſonal Actions, where the Plaintiff has Privilege as an 
| Officer, or Clerk of the Court. 4 Inſt. 72. 

Or, where the Defendant has Privilege as an Officer, or Clerk of the 
Court, or being in Cuſtodid Mareſchalli, 4. Inſt. 71. 2 Inſt. > 

Whether the Defendant be in Cuſtody by Commitment, or by Latitat, 
Bill of Middleſex, or other Proceſs. 4. Inft. 72. 
| Tho! it be in an Action upon a Statute, Yalore maritagii, &c. 1 Kol. 
| 5336. J. 50. 537. J. 45. Vide Action upon Statute, 

„if Error be in B. R. upon a Judgment in C. B. in a Plea of Abate- 
ment, and the Judgment be 33 B. R. may then proceed | in the ori- 
ginal Cauſe. 4 Inſt. 72. 2 Inſt, a3. 

80 B. R. may bold Plea in an Aſſiſe of Novel Dif in; for it is a Plaint, 


| and not reſtrained by M. Ch. H. 3.11, which enacts, that Common 

Pleas non ſequantur Curiam noſtram. 4. In. 72. 2 Inſt, 23. 

In a Scire facias to repeal the King's Patent. 4 Int. 72. 

So, in Rediſſeiſin, &c. 2 Inſt. 23. 

So B. R. has Juriſdiction to correct and reform all Errors and Miſde- 
meanors extrajudicial, which tend to the Breach of the Peace, or Oppreſſion 
of the Subject. 4 Iizſt. 71. 


And therefore, if a Corporation or others, disfranchiſe or amove an Officer, 
&c. without Cauſe, or wrongfully refuſe to execute a Power or Authority 
intruſted to them, B. R. will grant a Mandamus, 4. Inft. 71, Vide Fran- 
chiſes, (F. 31, &c.)—Mandamus, (A.—B.) 


If a Court, Temporal or Spiritual, exceeds its juriſdiction, B. R. will 
grant a Prohibition. 4 Inſt. 71. Vide Prohibition, 


If any be impriſoned without juſt Cauſe or Authority, it wil grant an 
Habeas Corpus. 4 Inft. 71. Vide Habeas Corpus. 
So B. R. is 1 to the Juſtices in Eire, 4 Infl. 73. 
I de Juſtices of B. R. are the Sovereign Juſtices of Oyer and Terminer, 
Gaol-delivery, and of the Peace, &c, within the Realm. 4 Inft. 73. 
| They are the Sovereign Coroners within the Realm. 4 Infl. 73. 
And therefore, if B. R. ſits in any County, the 8 of Juſtices i in 


| Eire, or other Juſtices of Oyer and Termner, * Sc. in the 
ſame County, ceaſes immediately. 4. Inft. 73. 


Aud B. k. pu do all that the Coroner, &c. can do. 4 22 73. 


Yet 


= vet if an Indictment be 1 before hos YN UE of Ojer and 
11 Terminr, they may proceed upon it tho' B. R. fits in the ſame County, 
_—_ - 4 In 

: 12 if an Indictment be taken in Middleſex i in the Vacation, tho' B. R. ſitz 
there the next Term, when B. R. is adjourned, Special Commiſſioners of 
Oyer and Terminer may proceed upon it. 4 Inſt. 73. 

33 So B. R. is ſo high, that a Record of that Court ſhall not be rethoved, 
. if it be not warranted by Act of Parliament, but only the Tranſcript of! % 
=: 4 Infl. 73. Vide Pleader, (3 B. 13.) 

So a Record ap into B. R. ſhall not be afterwards remanded, 4 Inf 


73. 1 Rol. 534. J. 45, 50. 


(B. 2.) When B. R. has not Juriſdiction. 
(8. 2) But by the Sf. M. Ch. 9 H. 3. 11. all Common Pleas are reſtrained o 3 


= Of Common 2 /. 22. 4 Infl. 71. 1 Rol. 536. J. 35. 
= _ As, Quare — þ and Mare Incumbravit 1 Rol. 536. J. 40. 
4 So, all Real Actions. 
So, if a Quare Impedit be removed by Error into B. R. and Judgment 
affirmed; a Nuare Incumbravit does not lie in B. R. for it is a new Original 
i N $37. „ 40. 
So, an Action of Debt upon a Statute. 
So an Action upon the Statute of Minton, againſt the Hundred, does not 
lie by Original in B. R. for it is a Common Plea. Semb. 1 Rol, 536, I. 45, 
Vide Action upon Statute, (E. I.) 


ic (B.3) So by the Sf. Ghec. 8. a Writ of Treſpaſs a Man ſhall not have before the 
een be not Juſtices, if he does not affirm the Goods taken away to be of the Value d 
alledged at 40s. at the leaſt, Vide County, (C. 8.) 
ou. And therefore, generally, Debt, Detinue, Covenant, &c. which does 
not amount to 40 s. does not lie in a Superior Court. 2 Toft. 311. f 
But this does not extend, where the Debt or Damages are alledged at 10, 
tho' the Verdict finds a leſs Sum. 2 Inft. 312. R. 19 H. 6.8. 6. 


Nor, to Treſpaſs. Ji & Arms, or other Action, in which an Inferior 
Court has not Juriſdiction. 


Nor, to an Action for Coſts, &c. given by a fubſequent Se, tho they 
are under 40 5. R. Cro. El. 96. 


* 


(B. 4.) Officers of B. R. 


(B. 4.) The Chief Juſtice of B. R. was antiently alta by Patent; but 
200 Judges, 25 Ed. 1. and from thenceforth, he was conſtituted by Writ. 4 hi, 
Vide Poſt, 74, 5. 

(C. 2.) The other Juſtices there are all made by Patent. 4 Inſt. 7 
And none but the Chief CAO can be made a Juſtice, unleſs by Patent, 
or Commiſſion. 4 Inft. 7 
None can be a Judge, 15 he be not before a Serjeant at Law. 4 Inf, 75. 
A Grant of Chief Juſtice cannot be made to two. Hob. 1 
A Judge of B. R. my antiently, and of later Times conffitated durante 
* [By the Se. 3 4 Inft. 75. 
12& 139. A Judge of B. R. may be diſcharged by Writ. 4 If. 7 


. HE The Coroner, or Clerk of the Crown, ſhall be granted 5 the Chief 15 


. Herit.] ſtice of B. R. : 
| So, the Chief Clerk of the Office ad irrotuland' Placita i in B. R. Shin 
354. 


(C) The 


| revoke it, if he be inſufficient, without the other Juſtices. 


counts. 
of Law adjourned propter arfficultatem. 


v6 © V ® 7 
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(C) The Common Bench. 
(C. 1.) The Juriſdiction. 
HE C. B. ſeems to have been ſever'd from the Curia Regis R. f. 
or tempore oh. and the Severance was eſtabliſhed by M. Ch. 17 Job. 
& H. 3. Mad. 539, Gc. 
And after the Sr. M. Ch. q H. 3. 11. all Common Pleas were deter- 
mined in C. B. 2 Inft. 21. 4 Izſt. gg. 
And therefore, all Real Actions ſhall be there determined. 4 Inſt. 99. 
All Fines, and Common Recoveries ſhall be there levied, and ſuffered. 
4 Int. 99. 
So every Action by Original, Real, Perſonal, and Mixt, may be ſued 
there. 4 Lift. 99. 
So where the Plaintiff or Defendant has Privilege, as an Officer, Mini- 
ſter, or Clerk of C. B. the Action ſhall be there by Bill, without an Original. 
4 Hl. 99. 
So C. B. may award a Prohibition to a Temporal or Spiritual Court, which 
exceeds it's Juriſdition, without Original, or Plea depending before them. 
4 Inſt. 99, 100. R. 12 Co. 109. Vide Prohibition. 
So it may award an Habeas Corpus, if any be impriſoned without Cauſe, 
Vide Habeas Corpus. 
| So C. B. has Juriſdiction | for the Puniſhment of their own Officers and 
| Miniſters. 4 Inf. 10. 
(0. 2.) Officers of C. B. 
The Judges of C. B. are all made by Patent. 4 Inf. 100, | 82 
The King himſelf cannot be Chief Juſtice there. Fi 
(B. 4.) | 
The Chief Clerk of C. B. is the 2 Brevium, ho Is i appoint by the (c. z.) 
King” $ Patent. Dy. 176. As. Cuſtos Brevi- 
So is the Chirographer. Dy. 176. 4. ; _ 1 


There are three Prothonotaries in C. B. „ 
The Chief juſtice grants the Office of Chief Prothonotary, and Ny Prothonotary, 


Dy. 750. 6. 


So the Office of Exigenter is, by Preſcription, to be appointed by the (C. 5) 
Chief Juſtice; and a Grant of the Office by the King, tho during a Væcancy Exigenter. 
of the Office of Chief Juſtice, will be void. R. Dy. 175. 


D. 1.) The Court of Exchequer. 


178 Court of Exchequer is an original Court, Time whereof, Ec. 


held without Commiſſion as well as B. R. and C. B. 4 Inſt. 103. 
It began ſince the Conqueſt. Mad. 12 f. 


In the Exchequer are ſeven Courts; 1. The Court of Pleas. 2. Of Ac- 
3. Of Receipt. 4. The Court of Exchequer-Chamber for Matters 
5. For Error in the Court of Fxche- 


quer. 6. For Errors in B. R. by the St. 27 El, 8. 7. For Cauſes 1 in Equi- 


ty. 4 Tt. 119. 


Vor. II. 6 F (D. 2.) The 
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(Vide Der, 
(G. 14.) 


wt, tho? the Right of the Tithes be in Debate. 1 Rol. 538. J. 40. Hard. 177. 


ments, Goods, and Chattels of the King. 4 Inf. 112. 2 Infl. 551, 


thority to hear and determine all Debts, Detinues, Treſpaſſes, Accounts, 
Waſts, Deceits, Negligences, Defaults, Contempts, Complaints, Riots, Suits 


afſigned, committed, &c. to the ſeveral Orders of the ſame Court, Ec. or 
which may concern the ſame, where the King ſhall be only Party. 


tiff or Defendant has Privilege as an Officer or Miniſter of the Court. 4 Inf, 
112. 2 Infl. 55 1. Pl. Com. 208. a. 


againſt any, for a Debt or Duty, to him, upon a Suggeſtion Quo Minus 


tron, ought to be in the Exchequer. R. 1 Rol. 538. J. 45. 


in the Exchequer; tho' the Sheriff be the Officer of the Court: for it takes 


B 


(D. 2.) The Court of Pleas. 


The Court of Pleas is held coram Baronibus in Scaccario. 4 nfl. 109, 
And has Juriſdiction of all Cauſes which concern the King's Profit, 4 750. 
113 | OO 
As, of Debts or Duties due to the King. 4. Inff. 103, 110, 112, 2 22 
3 3 5 | . 
So, in Matters which relate to Tenures of the King i Capite, or as of an 
Honour, or Manor, &c. 4 Inſt. 110. e 

So, in Matters which concern the Lands, Rents, Franchiſes, Heredita. 


By the St. 33 H. 8. 39. The Court of Exchequer, &c. ſhall have full Ay. 
Forfeitures, Offences, &c. which ſhall grow, &c. upon any Matter, Gs. 


And all States for Years between Party and Party concerning the Pre- 
miſſes. | 1 | 8 

And all Eſtates, Rights, Titles, and Intereſts, as well of Inheritance 2 
Freehold, c. 5 

80 the Court of Pleas in the Exchequer has juriſdiction, when the Plain- 


So, if the Defendant be a Priſoner to the Court of Exchequer, he ſhall be 
privileged to be ſued there in all Perſonal Actions. 2 Inft. 551. 
So, an Accountant, or other who has a Title to Privilege there. 2 If, 
5561. Pl. Com. 2086. 4. _ = 
So, a Servant to an Officer there; as, to the Treaſurer, &c, Sav. 10. 
So, if the Plaintiff be Debtor to the King, he may ſue in the Exchequr © 


&c. 2 Inft. 551. 4 Inſt. 111, 112, Pl. Com. 208, a. 
So, the King's Farmer for Tithes, Parcel of the Poſſeſſions leaſed to him; 


So a Suit between a Parſon and Vicar for Tithes, where the King is Pa- 


So, a Prohibition to a Libel in the Spiritual Court for Tithes of a Copyhol- 
der of the King's Manor. R. 1 Rol. 539. l. 10. 
So, Treſpaſs, Sc. againſt him who diſtrains for an Amerciament, &. 
in the King's Manor. R. 1 Rol. 539. J. 15. 
Ejectment by him, who claims Title by an Extent in Aid. R. Hard. 193, 
1 
2 by him who has Privilege. Sav. 10, 12. 
Every Action, which concerns the King's Revenue immediately. R. Hard. 
193. 4 Infl.112. L ow. Le. of Fel. . . , 4 
And if begun in another Court, it may be removed. Hard. 17b. 
So Falſe Impriſonment or other Action againſt an Under-ſheriff may be 


Notice alſo of the Under- ſheriff. R. 1 Rol. 539. J. 30. 

So, if a Man having Privilege in the Excheguer, begins a Suit there, 
afterwards ſues the ſame Defendant, for the ſame Cauſe, in B. R. it 
a Contempt. Semb. Sav. 14. | | 

So the Plaintiff in any Caſe may ſue for Tithes, &c. in the Exchepul, 
when he pays Tenths and Annates to the King. R. Cont. 3 Leo. 258. 95 


and 


King; for he cannot pay it with his Teſtator's Money. 


: I, Ec.) 


So ao: Te wr * 


80 he may have Debt there upon the St. 2 & 3 Ed. 6. 13. for not ſetting 


but his Tithes. Sav. 131. 


But after the S. of M. Ch. ꝙ H. 3.11. explained by the &. Art. ſup. Char, 
28 Ed. 1. 4. Common Pleas (except in Caſe of Privilege) ſhall not be ſued 
in the Exchequer. 2 Inſt. 23, 551, 4 Infl. 113. i Rol. $30. „ $0. $39. 
I, 5. Mad. 141, 145, 544, 594. Pl. Com. 208. 


And an Accountant ſhall not have Privilege to be ſued there, if he has 
not entred into his Account. 4 Inſt. 112. 


So, a Collector of Tithes ſhall not. 4 Inſt. 112. 


So the King's Debtor ſhall not have the Privilege of the Rexchequer, if he 
be before ſued elſewhere. 4 Inft. 112. Dy. 328. 

Or, if his Debt be diſcharged. R. Sav. t 5. But Semb. cont. Sav. 33. R. 
Sav. 51. 

So, if a Suit be elſewhere, upon a Collatetal Matter, which does not di- 
rectly concern the King's Rev enue, it ſhall not be ſtayed upon Pretence of 
Privilege in the Pxcheguer ; as, if Falſe Impriſonment be in B.; R. for an Im- 
priſonment for a Fine impoſed by Commiſſioners of Exciſe. R. Hard. 193. 


So a Defendant, ſued there by Information upon a Penal Statute, ſhall not 


have Privilege to ſuc there, if he be not convicted, or does not confeſs the 
| Information. 


Sav. 


So an Officer, who becomes Party by Covin in order to obtain Privilege, 
ſhall be diſallowed. Sab. 12. 

So an Executor has no Privilege to ſue there, if he only alledges that the 
Deſ:ndant does not pay, Quo minus, Sc. he is able to pay his Debt to the 
Sav. 39. 

So an Information by a Common Informer does not lie in the Exchequer 


_ a Penal Statute, which gives Remedy only before Juſtices of Peace, 
Oyer and Terminer, Aſſiſe, &c. R. Sav. 6. 


Otherwiſe by the Attorny General. Sav. 134. 


Semb. that it lies if no Court is directed by the Statute. Hard, 420. 


So a Plaintiff in a Suit by Engliſh Bill, or in the D 1 
no Privilege to be ſued in the Exchequer only. Sav. 


So a Servant to an Officer in the Exchequer, ſhall not have Privilege there, 


If he be not attendant upon his Perſon as a menial Servant, or upon his Office. 
Bro. Privilege 8, 16. 


If a Suit be in the Exchequer, where the Parties have no renn. Sc. it 
will be coram non Judice. Sav. 36. 


(D. 3. q The Court of Accounts. 


The Barons of the Exchequer are the Sovereign Auditors of the Kingdom, 
4 Inſt. 115. 


This Court is held coram Theſaurario & 1888 


And may audit all Accounts of Officers, and others accountant to the king. 
4 Inſt. 113. Mad. 628. 


Which may be audited in Court, or by Commiſſion upon the St 6 H. 4. 
3. 4 Iiſt. 117. 


And ought to be given upon Oath, 4 Iuſt. 113 


Divers Officers ought to account annually; ; as, ks Treaſurer of Ireland, 
Keeper of the Wardrobe, &c. 4 Infl. 113, 117. 


So, a Sheriff, Eſcheator, 4 Comptroler, &c. Vide Viſcount, (G. 


It is more for the Benefit of the King, that the Account be taken by the 
the Court, than by Commiſſion, 4 Inft. 11 3 


But 
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oo - . 
But the Treaſurer of the King's Chamber ſhall account only to the King, 
and not in the Exchequer. 4 Inft. 113. 


As to Account before Auditors aſſigned by the Court, or in Equity, Vid 
Accompt, (E. 7, &c.)— Chancery, (2 A. 1, &c.) 


As to Account in the Exchequer by a Sheriff, Vide Viſcount, (G. 1, &c.) 


(D. 4.) The Court of Receipt, 


The Court of Receipt is intirely under the Treaſurer. Ld. Som. Arg. 59. 
p The principal Officers of this Court are the Treaſurer, and Chamberlaing, 
av. 38. | 
Under them are the Clerk of the Pells, and four Tellers, and the Auditor 
of the Receipt. Vide Poſt, (D. 14, 15.) 1 
Buy the Sr. 8 & 9 V. 3. 28. A Teller, on Receipt in his Office of ny 
Money, Gc. ſhall without Delay throw down into the Tally-Court (if the 
Officers be there) a Bill or Bills for the Money, but not till the Receip, 
whereby a Tally may be ſtruck for it | 
And the firſt Clerk in the Offices of the Auditor of the Receipt, of the 
Clerk of the Pells, and of the four Tellers, ſhall be ſworn to Performance 
of Duty. | 
The Auditor of Receipt, for Fee, ſhall enter and inrol all Patents and 
Letters of Privy-Seal for iſſuing the King's Treaſure, and draw the Order, 
or make the Debentures for iſſuing it, and keep Entries thereof, Gc. ſhall 
| weekly take the Tellers Accounts, and make Certificates of all Receipt, 
Iſſues, and Remains, Fc. and of all Monies impreſt, and tranſmit the 
Impreſt-Rolls to the King's Remembrancer, &c. 
The Clerk of the Pells ſhall inrol all ſuch Patents and Letters of Privy- 
Seal, record the Teller's Receipts and Iflues, certify them to the Treaſury, 
examine the Impreſt, Certificates, and Rolls, &c. — 


(D. 5.) The Exchequer-Chamber. 


(D. 5.) If the Court of B. R. or C. B. be equally divided, or apprehend great Dif- 
— of ficulty in the Caſe, it may be adjourned into the Exchequer-Chamber, to be 
aargued by all the Juſtices of England. Co. L. 71. 6. 
And this was by the Sz. 14 Ed. 3. 5. for before, it was determined by Par- 
liament. Co. L. 72. a. 
And now by the ſame Statute, if the Juſtices in the Exchequer-Chamber are 
equally, divided, it ſhall be determined at the next Parliament by a Prelate, 
two Earls, and two Barons, with the Advice of the Lords Chancellor and 
Treaſurer, the Judges, and other of the King's Council as ſhall be deemed 
convenient. Co. L. 71, 2. 5 
If after Adjournment a Judge dies, the Cauſe goes on. 2 Bul. 140, 7: 
ff after Argument another Judge be made, he ſhall not give his Opinion. 
2 Bul. 147. — | | | 
But it ſhall not be adjourned to the Exchequer-Chamber upon Motion before 
Argument, and after Argument only if the Court be divided, or for Difficulty 
adjourn it of themſelves. R. 2 Bul. 146, 7. 


_ — * eee eee eee 1 : 3 . 3 3 - 
4 * . "Is 4 2 + A . * e 8 " * ** 8 * = 8 * — N RE. » "ION * * * * — * A * a " 9 5 VASE * OA WE — * * 
a IPL 5 8 * 4 "+ — PIT» 9 EI ä 5 — * 0 a; y 4 1 C 8 7 h * ”w SIP * 4 8 1 8 5 1 E = * 
; 8 . >: ; : N ; 
/ 6 . J s 


(D 6.) So by the Sr. 31 Ed. 3. 12. Error in the Exchequer ſhali be examined in the 
ö — 5 _ Exchequer-Chamber before the Chancellor and Treaſurer, taking to them Ji 
4 17 Loo  ſtices and Sages, whom they think meet, and calling before them the Bar 
; | | to hear the Cauſes of their Judgment. Apl 


| Manor. R. 1 Rol. 539. I. 20. Vide Copybold, (P. 2.) 


A EET 
And by the S. 27 El. 8. Error in B. R. in Debt, Detinue, Covenant; Ac- 
count, Action upon the Caſe, Treſpaſs; and Ejectment, ſhall be examined 
there by the Juſtices of C. B. and Barons of the Exchequer. 
By the Sr. 31 Ed. 3. The Chancellor and Treaſurer of England ate the 


| Judges, and not the Treaſurer of the Exchequer: 4 Inſt. to5, Vide Plea- 
| der, (3 B. 5.) | | 


And therefore, the Writ of Error ought to be directed to the Treaſurer of 
the Exchequer and Barons, to bring the Record of the Judgment before the 
Lord Treaſurer, and Chancellor; for the Treaſurer of the Exchequer and the 
Barons have the Cuſtody of the Records there. 4 Inf. 105. Sav. 36, 39. 
Before the Sr. 31 Ed. 3. 12. All Errors in the Exchequer were redreſſed in 
Parliament, or by the King's Commiſſion. 4 Lſt. 105, 6. 


A Court of Equity has been held in the Exchequer- Chamber Time whereof, (N. 2) 
Gc. before the Lord Treaſurer, Chancellor, and Barons, and did not begin > 15 
by the Sr. 33 H. 8. 39. Semb. 4 Inſt. 119. Vide 4 Iaſt. 109. 

And the Juriſdiction extends to all Cauſes, which concern the King, or his 


L Profit. 4 Inſt. 118. 


Or, where the Plaintiff or Defendant has Privilege there: Vide Ante, 


| 40: 2.) 


So, if there be a Suit by one, who has Privilege; there may be a Croſs Bill | 
without Privilege. R. Hard. 160. | | : 
There may be a Suit for Tithes by Engliſh Bill in the Excheguer-Chamber, 


| Put Diſmes, (M. 13, &c.) 


So every Cauſe, which may be ſued in the Dutchy-Court; may be com- 
menced in the Exchequer- Chamber. Hurd. 171. 8 N 
So à Bill in the Nature of falſe Judgment may be brought in the Excheguer- 
Chamber, for Reverſal of a Judgment againſt a Copyholder in the King's 


So a Bill for a Thing, which concerns the Inheritance of the King, may 
be brought here ; for it is a Court of Revenue, as well as a Court of Equity. 
Hard. 50. | - 

So upon a Bill here, a Mill erected within the King's Manor, where the 
King has the Multure to his Mill there, may be removed. Hard. 175. 

And if a Mill be erected out of the Manor, tho' it be not removed, Griſt 
there. by the King's Tenants ſhall be reſtrained. R. Hard. 175, 177. 

But the Mill ſhall not be demoliſhed. Hard. 175, 184. 3 

So any Nuſance to the Inheritance of the King, may be there redreſſed. 
Hard. 162. | | | - 
So, by the St. 33 H. 8. 39. If any, againſt whom a Debt or Duty is 


demanded for the King, can ſhew any Matter in Law or good Conſcience 


in Diſcharge, Sc. the Court ſhall have Power to diſcharge, &c. And there- 


fore he may have Relief by Engliſh Bill, as well as by Plea. R. 7 Co. 19, 20. 
Sir Thomas Cecil. | | . 
But a Matter of Frechold ſhall not be determined upon a Bill, without 
a Trial at Law. Vide Chancery, (X.—4 V.) 
by it concerns the Freehold of the King. R. per 2 J. Parker cont. 16 56. 
ard. . | | | | 
80⁰ the Plaintiff ought to alledge himſelf Debtor and Accountant to the 
King, in a Bill, as well as in an Action; otherwiſe the Court has not Ju- 
riſdiction. Vide Ante, (D. 2.) | 
So, if the Plaintiff ſues in his own Right, and alſo as Adminiſtrator to 
B. he ought to alledge himſelf Debtor, and alſo that B. was Debtor ; 


_ otherwiſe there is no Juriſdiction to ſue as Adminiſtrator, R. Hard. 60, 


Voc. II. 6 G jo For 


(D. 8.) 
The Lord 
Treaſurer. 
Vade Officer , 
(E 1) - 


Id. 9.) 
The Chan- 
cellor. 


(D. 10.) 


The Barons. 


(D. 11.) 


The Cham- 


bexrlains. 


up the Bags of 100 /. Co. L. 106. a. 


„„ 


For Proceedings i in the Cauſes in Equity in the n Vide the 
fimilar Articles in Title Chancery. 


'D. 8.) The Officers of the Exchequer. 
The firſt Officer of the Exchequer is Dominus Theſaurarius Augli 5 


4 Inft. 104. 


Who was antiently conſtituted by the Delivery of a golden Key; and 
now, by the Delivery of a white Staff. 4 It. 104. 
The Lord Treaſurer of England has now, by Letters Patents, granted to 


him the Treaſury of the Exchequer, which was antiently a diſtin&t Office, 


4 Inſt. 105, Mad. 568. 

By his Oath he is bound 70 ſerve. the King truly in his Office, 70 do Right 
therein to all, truly to keep and diſpend the King's Treaſure, truly fo counſel 
the King, and bis Counſel keep, not to know nor- ſuffer the King's Hurt or 
Diſheriting if be can leit it, if not, to diſclgſe it clearly to the King, and 15 

purchaſe the King's Profit all be reaſonably may. 4 Inſt. 104 

As Treaſurer of the Exchequer, he oo. the Barons bas the Cuſtody of 
the Records of the Exchequer. 4 Inſt. 1 

He ought to have a Warrant for the libofing of all Treaſure which he 
diſpoſes of; for having only the Cuſtody of the Treaſure, he cannot diſpoſe 
of it ex Officio. No. 476. | 


The Chancellor. of the Exchequer os hb Cuſtody of the Scal of the 
Exchequer. 4 Inſt. 104, 119. Mad. 580. 
And now has uſually the Office of Vagerareafurer of the Exchequr., 


Mad. 578. 


And is Comptroller of the Pipe. 4 Inf. 106. 

And appoints the two Pare}: 29 of Goods ſeiſed for not paying Cuſtoms, 
and directs whether the Party ſhall have them at fuch Price, or not. 4 bf 
104. 

And, in the Vacancy of a Treaſurer, does every Thin! in the Recei of 


the Exchequer, which the Treaſurer may do. 4 Int. 104. 


The Chief Baron and the other Barons of the Exchequer are conſlituted 
by Letters Patents. Mad. 582. 4 Int. 1 

And were antiently Barons and Peer 2 the Realm. 4 20. 103. in 
Marg. 

T i Treaſurer and Barons are the principal Officers of the Exchequer. 
Sav. 38. 

The Barons are the ſole Jud ges of the Court of Pleas; tho' the Treafurer 
of the Exchequer is joined with them 1 in the Cuſtody of the Records of 
the Court. 4 Lift. 105, 109. 

And ſhall take an Gath to do Right to all, &c. 4 Inf. 109. Mas. 
586, 7. % | 
They may diſcharge and reſpite Debts due to the King. Mad. 137. 

But the Court of Equity there, is before the Treaſurer, Sn, and 
Barons. 4 Lit. 109. 1 


The Chamberlains of the Exchequer = their Office uſually for Life, 
exercendum per ſe aut Deputati. 4 Jaft. 106. 


And appoint two Deputies. 4 5 ft. 107. Mad. 732. 11 1 
Antiently they had the Keys of the Cheſts, weight d the Money, and li 


And 


JF „5 


And now they have the Keys i the Treaſury where the Records of 
Leagues, Doomſday-Book, Pleas of Juſtices in Ezre, and of the Foreſt, &c. 
are. 4 Inſt. 106. Co. L. 106. a. Compl. Att. in Exch. 

But * cannot uſe their Keys till the Auditor of Receipt being the Key 
of the Treaſurer. Compl. Att. 


So the Cuſtody of the Treaſure and Record belongs to them jointly with 
the Treaſurer. Mo. 475 


To them belongs the Office of one of the Door-keepers of the Receipt. 
4 Inſt. 106. 


Their Under-Chamberlains cleave the Tallies, and read them when writ- 
ten by the Clerk of the Tallies, that the Clerk of the Pells and Comptroller 


bol the Pells may ſee their Entries be true. 4 Inſt. 107. 


There are three Remembrancers, of the King, of the Treaſurer, of the 10. 12.) 
Firſt-Fruits. 4 Inſt. 106. Mad. 714 emem- 


bran 
The two firſt are in the King 8 Gif, and have each two. Secondaries. TOY 
2 106, 107, 108. 


By the St. 5 R. 2. 14. The ſaid two Remembrancers ſhall be ſworn 


to ſee all Writs of the Great or Privy Seal, ſent to the Exchequer for Diſ- 


charge of any Perſon of any Demand in the Exchequer, put into due Execution 
by thoſe to whom it pertaineth. Vide 37 Ed. 3. 4 


And ſhall every Term make a Schedule of all ſo diſcharged, and ſend it to 
the Clerk of the Pipe, &c. 


The King's Remembrancer, by his Office, ought to make Proceſs againſt 
Collectors of the Cuſtoms, &c. enter in his Office all Recognizances acknow- 


ledged before the Barons, take Bonds for the King's Debts, &c. and make 


Proceſs upon them, make Proceſs upon all Informations upon penal Statutes 
(which are entred in his Office) and Bills of Compoſition upon them, enter 
the Stallment of Debts, keep all Conveyances, &c. of Lands, &c. granted 


to the King ; and all Proceedings by Engliſh Bill are entred there. 4 10. 


108. 


8o he oug ght to tax all Bills of Cofts i in the Exchequer. Rules and Orders in 
Exchequer 1 _ Rule 42. 


The Treaſurer's Remembrancer makes Proceſs by Fieri facias, and Extent 


for the King's Debts, &c. enters upon Record if Accountants pay their Prof- 
ters, Sc. 4 Inf. 108. 


But if a Remembrancer be made a Baron of the Exchequer, his Patent ſhall 
be void. Dy. 197+ b, 


The Clerk of the Pipe 1s, by his Patent, deſcribed to be Ingroſfator magut, (D. 13.) 


Keotuli in Scaccario, 4 Inft. 106. Mad. 717. Clerk of the 


And all Accounts be Debts to the King are collected out of the Offices of * 
the King's and Treaſurer's Remembrancer, and put into a great Roll, called 
the Pipe, and then they are duly charged. 4 Ust. 106. 

He has alſo a Roll of Reverſions, which comprehends Grants for Years, 
for Life, and in Tail, without Rent, Cc. to the Intent that a Writ may iſſue, 


LN need be, to inquire whether the Leſſee be dead, or the Entail Fs Gr 


4 Inſt. 106. 
There are two Secondaries of the Pipe. 4 Lit. 107 


I D 8 of the Exchequer | is Comptroller of ſche Pipe. Vide Ante, 
. e 


Thin are five Auditors in PR. Exchequer, who take and audit all Account (D. 14.) 


of Receivers, Collectors, Sc. 4 Inſt. 100. 1 FT — 


The 
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33 U R 3 
The Auditor of the Receipt, who files and enters the Bills of the Tellers, 
certifies to the Lord Treaſurer every Week the Money received, makes a De. 
benture to each Teller before he pays any Money, and audits their Account. 
4 Inſt. 107. | 
B Ba. has allo the Cuſtody of the Black Book of Receipts, and of the Lord 
Treaſurer's Key; and ſecs that the Tellers lock up their Money in the Tre. 


fury. 4 Ivf. 107 


D. 15.) 


Foreign Op- 


poſer, &c. 


There are two F of the Preſt, who audit all Accounts of Money 


impreſt to any Perſon. 4 Inft. 107. And foreign Accounts. Mad. 729. 


But an Auditor cannot determine whether a Licence or Grant be good. 


4 Inſt. 106. 

Neither can he put any thing in Charge; for he only audits Accounts, 
4 Bist. 106. 

Neither can he make a Super, but only of Money received and audited be- 
fore. 4 Inf.. 1 67. 


The Foreign Oppoſer 8 all Sheriff, Ge. in their Accounts of the 
Green-Wax, vis. of all Fines, Iflues, Amerciaments, Recognizances, &. 
for which Proceſs is ſent to the Sheriff, ſealed with 'Green-Wax. 4 bl, 
107. 

The Clerk of the Eſtreats provides that Summons for all Fines, r 
eſtreated into the Exchequer be iſſued. Mad. 731. 
The Clerk of the Nichils makes a Roll of the Sums in Proceſs, for which 
the Sheriff returns Nichil, and delivers it to the Sreakurer” 8 Remembrance. 

4 Inf. 107. 
The Clerk of the Summons. 4 If. 107. 
The Clerk of the Pleas, has the Office in igch all Suits are entred. 4 Inf. 


107. 
The Clerk of the rale, who ken Tallies for Debt, or for Reward 
4 Inft, 107, 8. 


The Clerk of the Pells enters all Receipts or Bills of the Tellers, in ple © 
Receptorum ; and all Payments in pelle Exituum. 4. Inft. 108. Mad 739- 
There are four Telters, who receive all Money for the King, give a Bill 
of Receipt to the Clerk of the Pells, who charges them ; pay all Money by 
Warrant of the Auditor of the Receipt, and make a Book of Receipts and 
8 for the Lord Treaſurer. 4 Iyft. 108, Mad. 999.  # ide Ante, 
D. 4 EE 
The Uſher of the Exchequer is an antient Officer, who has under him four 
Under-Uſhers. Mad. 718. Dy. 213. b. 
The Uſher of the Receipt. - | 
The Peſor and Fuſor who W and melt the Coin paid in the Receipt 
of the Exchequer. Mad. 740 10 5 
The Marſhal has the Cuſtody of Debtors committed * the Term, 
receives all Offices found Vi 4A Officti, and delivers them to the Trea- 
ſurer's Remembrancer, and appoints Auditors for the Accounts of Sheriffs, 
Ge. 4 Diſt. 107. * 28. 
Vide 4 fs 10, 8. 


(E) as Court of Chivalry. 


(E. I.) ) Who are the Judges. 


H E Court of Chivalry, or Court Martial, is held before the Lo 
Conſtable, and Earl Marſhal of Bale 4 Inſt. 123. Ca. Parl. b 
Vide Officer, 1 3 Fay 


5 ſhall be cited to anſwer thereto. 


miſſioners, if done out of the Realm, as well as done in it; yet this does 


the high Sea, tho' it be out of the Realm; for it belongs to the Admiral. 


'E © i © i == hi 


The Conſtable was antiently conſtituted for Life, or fot Bim 0 his 
men; but 13 H. 8. it was forfeited by the Attainder of the Duke of Bucks; 
and was never after granted but pro hac vice, 4 Iuſt. 127. Spel. Gl. 146. 
But the Earl Marſhal cannot hold Plea without the Conſtable. Ca. 
Parl. 66. 

Not for the Marſhalling of Funerals, Arms, Gc. R. cont. 1 Sid. 352. 

1 Leu. 230. Acc. Ca. Parl. 66. | 

And therefore, where the King refuſes to make a Conſtable, the Plea 
cannot be determined in the Court of Chivalry. Co. L. 74. 6. 


. ) What juriſdiction it has. 


By the S. 13 R. 2. Sr. 1. c. 2. it is declared, That this Court has Coni- 
ka of Contracts touching Deeds of Arms, and of War out of the —— 
Vide Co. L. 391. 6. 4 Inft. 123. 

And of Things which touch War within the Realm, which cannot be 
determined by the Common Law; with other Uſages and Cuſtoms ts the 
ſame Matters pertaining. 


The Plaintiff ſhall by his Petition declare plainly his Matter, before any 


And therefore, if a Man be accuſed of Treaſon, Miſprifion, &c. done 
out of the Realm, it ſhall be tried before the Conſtable and Marſhal. 
4 Inft. 124 

And tho by the S. 26 H. 8. 13. 35 H. 8. 2. G 5 E.. 6. 71. Treafons 
and Miſpriſions, Sc. may be inquired of in B. R. or before ſpecial Com- 


not take hong the Jvriſdiction of the Conſtable and Marſhal. 4 Inſt, 124. 
2 Ruſh. 107. 

So 1 Homicide, &c. out Y the Realm; al be tried upon Ap- 
peal before the Confeble and Marſhal. Co. L. 74. 


So, if the mortal Stroke be given out of the Realm, tho' the Death be 
within the Realm. Co. L. 74. p 
So the Court has an abſolute Juriſdiction, by uiid in Matters of 

Honour, Pedigree, Deſcent, and Coat-Armour. 4 Mod. 128. 

But by the St. 13 R. 2. Sr. 1. c. 2. If a Plea be commenced before the 
Conſtable and Marſhal of any Matter that may be determined by the Com- 
mon Law of the Land, a Privy Seal ſhall be directed to the Conſtable and 
Marſhal to ſurceaſe, Se. 

So by the Sr. 8 R. 2. 5. All Pleas that ought to be diſcuſſed at Com- 
mon Law, ſhall not be held before the Conſtable and Marſhal. 

And therefore, a Prohibition lies, as well as a Privy Seal, if the Coutt 
proceeds upon a Matter out of their Juriſdiction. R. Ca. Parl. 6 3. Adm, 
4 Mod. 128. 

As, if the Suit by there for the Ordering of a Funeral. Ca. Parl. 64. 

For Encroachment upon the Office of an Herald; for an Action upon 
the Caſe lies for it at Common Law. Ca. Parl. 65. 

So the Conſtable and Marſhal have no Juriſdiction of a Thing done upon 


4 Inft. 124. 
So the "Marſhal has no JuriſdiQtion alone, if no Conſtable be made, at 
leaſt, pro hac vice. 2 Rufh. 107. e 


The Court of n, provieſy according to the Uſages and Cuſtoms of 
the ſame Court. 4 It. 1 


And if the Uſage fails, SO to the Civil Law in the Caſe of Arms. 


4 bf ME OL T. 391. b. 2 Ruſh. 107. - | 


Vor. II. 6 H | The 
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The Trial in the Court of Chivalry ſhall be by Combat, or 5 the Teſti- 
mony of Witneſſes. Co. L. 74. 4. 
As to Trial by Combat, Vide Battle. 
By . upon a Judgment in the Court of Chivalry Lands are not 
forfeited, nor the Blood corrupted. 4 Inf. 12 5. 
Ae Sentence in the Court of Chivalry, the EY grieved may appeal to 
the ns 4 4 Bf 125. 


(E. 3.) What Officers belong to the Court. 


The Herald, The Heralds are Officers attendant upon the Court of Chivalry. 4 Il. 
1 
Tbere are Three Kings of Arms, Garter, Clarencieux, Nerroy ; and 
each of them has ſeveral Heralds under him. Vide Norroy. 
A King of Arms ſhall be created by the King's Patent. 
And the Title of Garter, &c. King of Arms is Parcel of his Name, 
So a Herald ſhall be created by Patent. 4 Inft. 127. 
And he ſhall be a compleat Officer by his N tho' he has no other 
Inveſtiture. R. Ney 1 50. 
And tho? he never was a Parſuivant, yet by the Rules of the Office this is 
required. Noy 150. 
The Heralds were incorporated by R. 3. and afterwards by Charter 3 Ph, 
& M. 4 Inſt. 126. 
And by Patent 3 Ed. 6. they are diſcharged of all Tolls, Subſidies Fc. 
4 Infl, 126. 
It belongs to Garter King of Arms, to marſhal all publick Funerals of the 
Nobility, and to Clarencieux and Norroy, the publick Funerals of the Gentry, 
and to direct what Banners and Arms ſhall be uſed. R. . 3 J. 1 Sid, 
353. Ruch Parl. hs 4 Joſt. 126.) 


9 The Court ok the Marchallea. 


"1 E Court of the Marſpalſea is held before the Steward and Marſhal 
of the King's Houſehold. 4 Vf. 130. 10 Co. 72. 4. 6 Co. 12. 4. 
* it has Original Juriſdiction within the Verge, viz. within the Cit- 
euit of twelve Miles round the Manflon of the King. 4 H. 6. 8. 4 bo 
85 30. £4. Bac. Charge at the Seſſions of the Verge. Vide the St. 33 l. 
3 
The Juriſdiction was deen by the common Law, in all Cauſes, cri- 
minal and civil, real, perſonal, and mixt, within the Verge, as Juſtices in 
Eire, or Vicegerents of B. R. there: but this is now taken away by the &. 
Art. ſup. Chart. 3. 10 Co. 71. 2 Inft. 549. 

And now the Coroner within the Verge may inquire 1 Murder, Homi- 
cide, &c. done within the Verge, with the Coroner of the County, by the . 
28 Ed. 1 Art. ſup. Chart. 3. 

And his Authority is the ſame with the Coroner of the County. R. 4 05 
46. Vide the St. 33 H. 8. 12. 

But B. R. Juſtices of Gaol-delivery, of the 8 .&c. have a genera 

Juriſdiction, and may inquire of Felony, Sc. within the Verge. R. 4 C. jb 

And if the Coroner of the County be alſo Coroner of the You © 

dictment before him is good. N. 4 Co. 46. 4. 

So there was alſo a particular Juclſdicton! in the Marſhalſea by the Com- 

mon Law, confirmed by the Sr. 28 Ed. 1 Art. ſup. Chart. 3. To have Cont- 


fance of Treſpaſs Vi & Armis within' the Verge, where the Plaintiff ct 
| 4 | Defendail 


FF GC ET YH 


Pefendant was of the King's Houſehold; and of Debt, and Covenant, when 


both were within the King's Houſehold. 10 Co. n Inft. 548. 
R. 6 Co. 20. 6. Conf. by the St. 15 H. 6. 1. D. 1 Sid. 180. 
So there is the Palace- Court in the Marſhalſea, which has Juriſdiction with- 


* the Marſhalſea cannot hold Plea of Freehold. 


Nor, of Treſpaſs upon the Caſe, or other — which is not done Vi 
& Armis. 2 Inſt. 548. 10 Co. 76. a. 
Nor, in Ejectment. 


Nor, in Trover, Aſumpfit, Ge. 10 Co. 76. a. R. unleſs both Parties are 
of the Houſehold. 2 Rol. 498. 

ff the Marſhalſea holds Plea of a Thing done ont of the Verge, the Pro- 
E” ceedin gs are void, and coram non 3 Pl. Com. 37. b. 


So, in Treſpaſs, when neither Party is, in Debt and Covenant, when both 
are not, of the King's Houſehold, R. 10 Co. 77. a 


If the Plaintiff or Defendant be alledged falſely to be of the Houſehold, 
by the St. 15 H. 6. 1. it may be averred to the contrary ; or the oy may 


| have a Super ſedeas directed to the Steward and Marſhal. 10 Co. 75.6 


The Marſhalſea is a Court of Record. 10 Co. 69. 5. 
The Proceedings are by Bill, and not by Original. 10 Co. 73. 4. 


If the King's Houſehold removes out of the 5 the Actions there de- 
pending are diſcontinued. 10 C. 73. 4. 


Error of a Judgment there was in Parliament before the Sr. 5 Ed. 3. 2. and 


10 Ed. 3 St. 2, 10 Co. 69. 6. 


(G) The Court of Gꝛten⸗ cloth. 


ſurer of the Houſehold, Comptroller, Maſter, Cofferer, two Clerks 


Comptrollers, who ſit at a Table with a Green-Cloth in Domo Comput 
Hoſpitii Regis. 4 Iſt. 131. 


And they have jurildickion to take an Account of all the Expences of the 


King's Houſehold. 4 If. 13 1. 


; To make Proviſion for the Houſehold, and Payment for ſuch Proviſion, 
BY = 


For the good Government of the Servants of the Houſehold, who are paid, 
by the Lord Chamberlain thoſe above Stairs, by the Cofferer thoſe below, 


i by. 41. 


0 The Court ok the Steward ok the King's 
Houſehold. : 


82 by the St. 3 E. 7. 14. The Steward, Treaſurer, and Comptroller of 
King's Houſe or one of them, may inquire by twelve of the Cheque- 
Roll of Houſehold, if any Servant of the Checque-Roll, under a Lord, 
make any Confederacies, Compaſſings, &c. with any, to deſtroy the King, 


or any Lord of the Realm, or any other ſworn of the King's Council, or the 
Steward, Treaſurer, or Comptroller of the Houſehold, and if found, he 
may be put to anſwer. And they, or two of them, may hear and determine 


ſame Offence (which ſhall be Felony) by twelve other of the Houſehold, 
Againſt whom no Challenge but for Malice. And if the Defendants be found 


guilty. 


in the Verge of twelve Miles, tho' neither Party be of the Houſehold. : Sal. 


O, by the Common Law, a Court is held before the Lord Steward, . 
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dig by Confefſon or SH they ſhall have Judgment as Felons Attaint 
y the Common Law. 

So by the St. 33 H. 8. 12. All Treaſons, Mifpriſions, Murders, Manſlaugh. 
ters, Bloodtheds, Sc. in any Palaces or Houſes of the King, or other Houſe 
where he reſides, ſhall be inquired, tried, &c. before the Lord Great Ma. 
ſter or Lord Steward, and in his Abſence, before the Treaſurer and Comp. 


_ troller, and the Steward of the Marſhalſea, &c. or two of them, whereof 


the faid Steward of the Marſhalſea to be one, without further Commiſſion. 
And tho' the King be removed from the Palace, where the Offence was 

done before the Inqueſt or Trial, it ſhall be enquired of, tried, Gc. before 

the 1 faid Miniſters, or two of them, by his Servants of the Cbecque- 


5 Roll at the Palace, Sc. where the King is reſiding. 


And all Inquiſitions by the Coroner of the Houſehold ſhall de returned 


before them. 


And they may iſſue a Prevepe to the Clerks Comptrollers, Clerks of the 
Checque, and Clerks Marſhal to return 24 of the Yeomen Officers, of the 


7 Checque-Roll, of whom they may appoint any Number more than 12 to in. 


quire of ſuch Treaſons, Miſpriſions, &c. 
So there is a Commiſſion uſually granted to Officers 1 the Ve 


to be Juſtices of the Peace, and Oer and Terminer, for Riots, and other 


Offences there. Mos. Ca, 76. 


9 The Poztmote Court. 


T HE Portmote is a Court held in a Port, or Haven of the Kingdom, 
4 Inſt. 148. 


The Court of plab Commiſſion 
0 token away by the St. 16 Car. 1. 11. 


(K) The Court of Star-Chamber. 


AN antient Court was holden coram Rege & Concilio ſus in Camera, 
which was the Court of Star-Chamber. 4 Int. 60. 2 Ruſh, 472. 

And therefore, it was not erected by the Sf. 3 H. 7. 1. but that Act af 
firmed the Juriſdiction of the Court, and was directory to its Proceedings in 
ſeveral Particulars. 4 Int. 62. 

The juriſdiction of the Court extended to the Examination and Puniſt- 
ment of Oppreſſions, and other exorbitant Crimes of great Men, Bribery, 
Extortion, Maintenance, Embracery, Forgery, Perjury, Spreading of fall 
Rumours, Libels, Riots, Routs, unlawful Aſſemblies, Miſdemeanors in 
Sheriffs or Bailiffs, Frauds, Duels, Challenges, and other extraordinary Of- 
fences, purſuant to the Laws and Cuſtoms of the Realm. 4 Inft. 63. 

And the Proceeding was by Information, or Bill, Examination of Parties 
upon Interrogatories, and Witneſſes. 4 Int. 63. 

The Informations, Bills, Anſwers, Replications, and Decrees were in 
Engliſh, ingroſſed in Parchment, and filed. 4 Inft. 63. 

The Proceſs was by Subpana, Attachment, Commifion of Rebellion 


Sc. all under the Great Seal. 4 Init. 66. 


But the Court had no Juriſdiction, except for Things which were contral) 
to the Common Law, or a Statute. 4 Inſt. 63. 
Nor, for an Offence which wncbes the Life or Member of a Mun. 


8 


W to the Juriſdiction, and it does not a 


. 
Nor, for Matters of an ordinary Nature, which belonged to the Courts 


df Common Law. 4 Inft. 63. 3 
And now by the St. 16 Car. 10. This Court, and all the Juriſdiction exer- 


ciſed therein, are diſſolved, and taken away. | 


The Court of Requeſts 
Is taken away by Statute. Vide the St. 16 Car. 1. 10. Vide 4 Inft. g7: 


The Court of Firſt⸗Fruits and Tenths 
Is taken away by the Sf. 1 Mary 10, 4 Inft. 120, 


The Court of Augmentations 
Is taken away by the Sr. 1 Mary 10. 4 If. 122. 


(L) The Court of Stannaries. 


(LE) In what Caſes it has Juriſdiction, 


Y Charters, one to the Tinners of Cornwall, and the other to the Tin- Ji _ 
ners of Devon, made 10 Ap. 33 Reg. Ed. 1. and confirmed by 7) 


— aife, 


Charter 8 Ric. 2. The King grants quod omnes Stannatores dum operantur, (H. 2.) 


Ec. ſint quieti de Placitis Nativorum & omnibus Placitis & Querelis Curiam 


noftram ſpeftan', &c. ita quod non reſpondeant coram aliquibus Juſticiariis, 


Sc. de aliquo Placito infra Stannarias prædictas emergen', exceptis Placitis 


Terre, Vita, & Membrorum. Pl. Com. 327. b. 4 Inſt. 232. St. 16 Car. 
I, 15. 


Et quod Cuſtos Noſter vel ej us Locum tenens teneat omnia Placita inter 


Stannatores prædictos & inter ipſos & alios de omnibus Tranſgreſſionibus, Que- 


relis, & Contractibus infra Stannarias illas emergen', &c, Pl. Com. 327. B. 

By St. 50 Ed. 3. and by his Charter 6 July 50 Ed. 3. Upon Complaint 
of Grievances by Colour of the ſame Charters, Reſtraint was put to ſuch 
Grievances, ſalvis Libertatibus & Privilegits per Chart” prædict. concgſſis. 
4 Inſt. 233. | | Rs Lo 

And therefore, the Warden of the Stannaries may hold a Court for Re- 
dreſs of all Treſpaſſes, Complaints, and Contracts between the Tinners 
working within the Stannaries, &c. and between them and others, 

And this Privilege extends to all Blowers, Labourers, and Workers 


without Fraud in or about the Stannaries in Cornwall and Devon, during the 
Time they work there. R. per all the J. 4 Fac. 4 Inſt. 231. 


So the Court of the Stannaries ſhall have Juriſdiction in all Matters, which 
concern or depend upon the Stannaries. R. 4 In. 231. 


So, in all tranſitory Actions between Tinner and Tinner, tho' the Cauſe 


| be collateral, and does not relate to the Stannaries. R. 4 It. 231. 


So it may be in the Stannaries, tho' the Cauſe ariſes out of the Stannaries, 


| Where the Defendant lives within the Juriſdiction. R. 4. Inſt. 231, 


So, between a Tinner and a Foreigner, if the Defendant does not plead 


ppear upon the Proceedings to be out of 
the Juriſdiction. R. 4 If. 23 1. 


Vo I. II. 1 


(L. 2.) In 
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V 


1 . In what not. 
But by the Se. 50 Ed. 3. The Court of Stannaries has Juriſdiction only 


de operariis Ae in Stannarits illis, & non de aliis, aut alibi /aberan- 


tibus. 4 Inſt. 23 


Tho' he be Maſter to 70 Labourers within the Stannaries or his other 
Servants. Semb. 4 Inſt. 23 

So by the St. 16 Car. 15 I 15. in a Vill only, where ſome Tin-work | is in 
Work, and ſhall be in Working. 

So the Court of Stannaries has no Juriſdiction in any local Action, which 
ariſes out of the Stannaries; for Pleas of Land, Life, or Member are excepted 


out of the Charter, and therefore there muſt be Juſtice elſewhere. R. 4 bf 


231. 
Nor, in a perſonal Action, which ariſes out of the Seid dentes if! it be be 
tween a Tinner and another, and the Defendant will plead to the Juriſdic- 


tion, or it appears upon the Proceedings to be out of the Juriſdiction. R. 


4 772 231. 
So, i the Cauſe of Action, between a Tinner and a Tinner, ariſes out of 


the Stannaries, it may be brought elſewhere if the Plaintiff will. 4 Inf 


238. -- 
If the Plaintiff ſues in the Court of the Stannaries, where the Matter ariſes 


| out of the Juriſdiction, the Defendant may tender a Plea to the Juriſdiction 


upon his Oath ; and if it be refuſed, he ſhall have a Prohibition, 4 If. 
31; 

And he has Privilege, that he ſhall not be e in any NN when he 

oes to make his Oath, eundo, redeundo, aut morando. 4. Inſt. 2 

So by the St. 16 Car. 1. 1 5. The Defendant ſhall be diſcharged, if he 
tender an Oath, that he is not, nor was a Tinner when the Suit commenced, | 
unleſs the Plaintiff makes Oath, that he is a working Tinner without Fraud, 
and that his Suit aroſe within the Stannaries, or concerns Tin, or Tin-works, ; 

So, if it appears, by the Plaintiff's own ſhewing, that the Cauſe of Ac- 
tion ariſes out of the Juriſdiction; the Proceeding there ſhall be void, tho 


the Defendant did not plead to the Juriſdiction. 4 It. 231. 


Or, if it appears by the Condition of an Obligation, that a Thing was to 


be done out of the Juriſdiction. 4 Inf. 231. 


And in ſuch Caſe, if orien 155 Lg Treſpaſs or Falſe Impriſon- 
ment lies. Semb. 4 Inſt, 2 

So by the Sr. 16 Car. I. 1 1 An Action lies, if any not a Tinner, Ge. fue 
there, in which the Plaintiff ſhall recover 1010. and his Damages and Coſts. 


a. ) How the F ſhall be. 


The Court of Stannaries is held coram Cuftode Stannarie, Ec. 4 bl. 
229. | 

And ought to be guided by ſpecial Laws, allowed by Cuſtom or Preſcrip- 
tion. 4 Inſt. 229. 

So a 3 there ought to be only for Matter of Subſtance, and not 
for Form. R. 4 Inſt. 231. 

So Error — not lie upon a judgment given there. 4 Inſt. 229. 1 R. 
745. J. 20. 

Nor a Writ of falſe Judgment, R. 4 Inſt. 230. 

Neither can it be examined in B. R. Chancery, or other Court R. 7 Elia. 


4 Inſt. 230. 
28 | But 


„ 
But an Appeal lies, by Uſage, to the Steward of the Stannaries, and from 
him to the Under-W. arden, and from him to the Warden of the Stannaries, 
and from him to the Prince and his Council. KR. 4 Fit. 230. 
{, 20. 

And, if there be no Prince, to the atk in Council, 
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I Rol. 745. 
1 Rol. 745. J. 20. | 


wy The Courts of the Univerſities. 


V the Sr. 13 Eliz. 29. the Univerſities of Oxford and Gabi are Vide Univer- 
B ſeverally incorporated; and all former Letters Patent to them ſeverally o : 


granted, _ all Manors, &c. Franchiſes, Privileges, Sc. are confirmed. 
Inſti. 2 
And . by Charter 14 H. 8. now confirmed by the fame St. 13 
El. The Uuiverſity of Oxford may hold Plea, before the Vice-Chancellor, 
in all Things perſonal, ſecundum Tegen Terræ, aut Morem Ini venſitatis. 
Lit. 10. 
And in Treſpaſs by any Perſon, whow a Scholar is Nr 1 Sal. 343. 
Before the 14 H. 8. The Univerſity of Oxford had a Court-Leet. 1 Sal. 
43+ 
a But an Univerſity, in their Court, cannot hold Plea for the Penalty of a 


Statute; and a Recovery there is no Bar in an EGO 8 at Common Law. Skin. 
665. 


(N. .) The Eccleſiaſtical Courts. 


A to the Original of the Eceleſiaſtical Juriſdietion, Vide Prarogative, 


D. o, &c.) 
As to the ae. of Convocation, Vide Convocation. 
The Court of High Commiſſion is now taken away by the Sr. 16 Car. 1. 


1 11.—-Vide for this, Prerogative, (D. 17.) 


The Courts of the Archbiſhop are, 1. The Prerogative-Court. 2. The 


Court of Arches. 4, The Court of Audience. 4 The Court of Facul- 
lies. 


(N. 2.) The Prerogative Court. 


The Prerogative Court, is the Court where the Archbiſhop grants Ad- 
miniſtration, or makes Probate of the Teſtaments of All having Bona Nota- 


bilia within his Province. 4 Inf. 335. Vide Adminiſtrator, (B. 3, &c.) 
Or repeals a Probate, or Adminiſtration, granted by Surprize. 


A Sentence by an EccleGaſtical Judge, in a Spiritual Cauſe, ſhall be al- 
La as conſonant to the Eccleſiaſtical Law, by the Temporal Judges. 


2 Rol. 219. J. 20. 5 Co. 7. Caudrey's Caſe, of the King's Ecclefiaſtical 


Law. 
And therefore, a Certificate, &c. of ſuch Sentence need not mention the 


| Cauſe of it; as, if it certifies a Deprivation of an Eccleſiaſtical Perſon, it 
| Need not expreſs the Cauſe of the Deprivation. 2 Rol. 21 


9. J. 30. 
So it is ſufficient if a Sentence be found in a ſpecial Verdict, without men- 
tioning the Cauſe. 2 Rol. 219. J. zo. 


80 a Proceſs in the Name, and under the Seal of a Biſhop, Ge. ſhall bY” 


E l R. 12 Co. 7. Vide Prerogative, (D. 17. 


(N. 3.) The 


. 


(N. 3.) The Arches. 


The Court of Arches has ordinary Juriſdiftion in Bow and twelve other 
Pariſhes in London, for Eccleſiaſtical Cauſes there ariſing. 4 Inf. 337. 
So it has Juriſdiction upon Appeal, in all Cauſes within the Province of 
Canterbury. 4 Inſt. 337. 

The Dean of the Arches is the Judge in this Court. 4 Viſt. 337. 

And may hear Cauſes, at the Inſtance of Parties, or ex Oficio. 
And act as Deputy to the Archbiſhop, and by his Authority. zig. 

290. 
Wut a Suit ought not to be in the Arches, where the Archbiſhop himſelf 
is a Party; for tho' another fits as Judge there, the Archbiſhop may fit there 
if he pleaſes. 2 Sho. 146. 

Tho' the Archbiſhop ſues only as a Truſtee; for he ought to have a Con. 
miſſion of Delegates originally. 2 Sho. 146. 

So an appeal does not lie Tug the Dean to the Archbiſhop. Skin, 290, 


(N. 55 The Audience 


The Court of 1 is held in the Archbiſhop s Palace, before his Vicar- 
General in Spirituals. 

The Juriſdiction does not relate to Cauſes between Party and Party, but 
to Matters pro forma. 4 Inft. 337. 

As, the Conſecration and Confirmation of Biſhops elected. 4 Inft. 337. 

Admiſſion and Inſtitution to Benefices, 44 N. 337. 

Diſpenſations. 4 Inſt. 337. 

The Grant or Appointment of a Guardian of the S pirtualtie Sede vacate 

In 
4 ta AL 1 himſelf, or his commiſſary, he may n all Ecclefiſtia 
Juriſdietion in qualibet Diocęſi, Sede vacante ; and make Inſtitutions and - 
Viſitations in inch Dioceſe, as the Biſhop himſelf when the See i is full. 


(N. 5.) The Court of F aculties. 


80 the Archbiſhop has a Court of Faculties, which does not hold Plea in 
Suits, but there the Archbiſhop, or his Official, Maſter of the Faculties, 
grants Diſpenſations in Caſes allowed by the Sz. 25 H. 8. 21, wiz. for any 
ſuch Matter whereof — Sc. were accuſtomed to be by Authority 
of the See of Rome. 

By the Sz. 25 H. 8. 21. The Archbithoo by bimblf Commillary, o 
Deputy, may grant by Inſtrument under his Name and Seal, all Licences, 
3 Faculties, Compoſitions, Delegacies, Reſcripts, or other Wi- 

for any ſuch Cauſe, whereof ſuch Licences, &c. were accuſtomed to 
be be Lad at the See of Rome, &c. 

The Archbiſhop may conſtitute a Clerk to write and regiſter ſuch Li- 
A 
And this Court has Authority to grant ſuch Diſpenſations and Faculties 
by the Maſter of the Faculties. 4 Iuſt. 337. 

As, a Faculty to be a Doctor, Batchelor of Arts, Cc. Semb. 2 Mod. Ca. 
364. 

And if it be ſubſcribed by a Deputy, and not by the Chief Clerk of the 

Faculties, and afterwards regiſtered and inrolled, it is ſufficient. 2 Mod. (a. 


354. 


8 And 


r 
And this Court may grant a Diſpenſation for Marriage, Plurality, accept- 
ing a Benefice where his Father was Incumbent, Cc. 4 Inft. 337. 


By the S7. 5 El. 5. The Archbiſhop, Biſhop, Sc. are allowed to grant 
Licence to eat Fleſh in Lent, Sc. (Vide 4 Inſt. 337.) | 


(N. 6.) The Conſiſtory-Court. 
Every Biſhop has his Conſiſtory-Court, held before his Chancellor, or his 


Commiſſary, for all Eccleſiaſtical Cauſes within his Dioceſe. 4 Inf. 338. 
The Conſiſtory-Court ſeems to be erected after the Time of H. 1. but 


uron the Ground of a Charter by W. 1. to the Biſhop of Lincoln. 4 Inft. 
259, 260. Cod. J. Eccl. oog. Seld. of Tithes, ch. 14. ſec, 1. 


(N. 7.) The Manner of Proceeding. 
' Ones Cauſe in Foro Ecklgſiaſtico movent ex Officio, vel ad Inſtantium partis: 
Cauſe ex Officio ſunt pro Crimine tommiſſs, vel ſuſpefto, & ſunt ex Officio 


mero, vel promoto. 


Cauſes ex mero Officio are, where the Judge proceeds againſt the Criminal 
upon Requeſt, or Accuſation, or Detection by another; 


the Cauſe, 


Ex Officio promoto, where another brings the Accuſation; and proſecutes 


(N. 8.) Cenſures and Appeals. 
As to Eccleſiaſtical Cenſures, Vide Prærogative, (D. 12.) 
As to Appeals, Vide Prerogative, (D. 13, &c.) 


(N. 9.) The Court of the Archdeacon. 


80, by Preſcription, or Compoſition, the Archdeacon has a Court, in 
what Place he pleaſes, for Cauſes Eccleſiaſtical within his Archdeaconry. 
4 Inſt. 339. 2 Rol. 150. 37 H. 6. 28. a. Vide Eccleſiaſtical Perſons, (C. 5.) 


And ſhall make a Regiſter of his Court. 2 Vent. 269. 


The Courts of Law take Notice of his Juriſdiction, 2 Rol. 1 50. 2 Vent: 
269. 


— 


Vide more concerning Eccleſiaſtical Courts ih Diſmes, (M. 1, &c.) Pro- 


| bibition, | 


(0) The Courts ot London. 


(O. 1.) The Huſtings. 


* London there are, the Courts of Huſtings, of the Mayor, of the She- 


riffs, of the Chamberlain, of Aldermen, of Common-Council, the 
Wardmote, Court of Conſervancy, and Court of Conſcience. 


The Court of Huſtings is the moſt antient and eminent Court within Lon- 
don. 4 Inſt. 247. 2 Inſt. 322. 


And is held before the Mayor and Sheriffs, of all Pleas Real, Mixt, and 
Perſonal. 4 Inf. 247. 


By Cuſtom, the City of London ſhall hold Plea of Lands within the Cit 


EI , ; & 
£7 by Writ of Right Patent, or by other Writs of the King. F. N. B. 6, 7. 


7 
And therefore, when the Suit is by Right Patent, he ſhall not ſue in Na- 


ure of ſuch a Writ as he pleaſes at Common Law, as he ſhall do, when he 
Tues a Writ of Right Cloſe in Antient Demeſne. F. N. B. 7. A. 


Vo I. II. 


6 K By 
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By Charters of H. 1 & H, 3. The Huſtings ſhall be held once a Week, 
2 Inſt. 327. (Vide Priv. Lond. 4, 10. | ä 

And therefore, the Huſtings is held in one Week for Pleas of Land, or 
Actions Real, and the, next for Common Pleas; for they are diſtinct. (Vide 
Priv. Lond. 160.) „ 

After Delivery of the Writ, three Summonſes go againſt the Tenant, re- 
turnable at the next Huſtings, and an Eſſoin upon each at the next Hug. 
ings ; and if he does not appear after the third Summons and third Eſſoin, 

| Proceſs ſhall be by Grand or Petit Cape, as at the Common Law, (Vid 
Priv, Lond. 161.) | 

If the Tenant appears, the Demandant counts, and proceeds as at Com. 
mon Law. (Lide Priv. Lond. 161.) | | 

And, by Cuſtom, the Tenant ſhall have an Eſſoin after every Appearance, 
and after the View. (Vide Priv. Lond. 161.) | | 

In the Huſtings for Common Pleas, the Plaintiff ſhall ſue a Writ ex. gray; 
Querela, a Writ of Dower unde nibil habet, a Writ of Gavalet, of Waſt, of 
Partition, Quid juris clamat, &c. 2 Inſt. 299. Vide Waſt, (B. 1, 2.) (Vid 
Priv. Lond. 164, &c.) ” = 

So, a Writ of Error upon a Judgment in the Sheriff's Court. Vide Pop, 
(O. 4.) (Yide Priv. Lond. 164, 168.) 

But, by the Cuſtom of London, Judgment of Outlawry in the Huſtings in 
London ſhall be given by the Recorder, not by the Mayor, tho' he be Coro- 
ner, or his Deputy, as in other Counties. 4 1nft. 247. 


1 kg . If the Defendant in the Huſtings had vouched in a Foreign County, by the 
Foreign Vou- Common Law the Plea was put without Day, and the Record ought to be 
_—_ A removed to C. B. 2 Iiſt. 324. | 0 | 
(d.“ But now by the Sr. Ghec. 12. There ſhall be a Summons ad Warrantizan- 
dum returnable in C. B. and a Writ to the Mayor and Bailiffs, to ſurceaſe 
until the Plea be determined in C. B. and then the Warrantor ſhall anſwer 
to the chief Plea, and if the Demandant recovers, the Tenant ſhall have a 
Writ from C. B. to the Mayor to extend the Land, and to return the Ex- 
tent into C. B. and afterwards ſhall have a Writ to the Sheriff of the County 
| Where the Vouchee was ſummoned, to have of the Land of the Warrantor 


to the Value. 2 Inf. 324. Vide Voucher, (H.) 


(O. 3.) The Mayor's Court. 


The Mayor's Court is a Court of Record, held before the Mayor and Alder- 
men, for all Actions arifing within the Liberties of London; in which the 
Recorder is Judge, but the Mayor and Aldermen may join with him, when 
they pleaſe. (Vide Priv. Lond. 186.) . 1 . 
So, in this Court, all Matters of Equity within London may be determined 
upon Bill and Anſwer, upon which the Recorder alſo is Judge. Vide Pol, 
(O. 5.) (ide Priv. Lond. 256.) hos 5 


(O. 4.) The Sheriff's Courts. 


Each Sheriff of London has a Court of Record held before him. (J lt 
Priv. Lond. 264.) — 
And upon a Plaint entred there, any Serjeant of Mace may arreſt the De- 
fendant upon a Precept ore tenus, till he finds Bail. (Vide Priv. Lond. 27" 
a | 5 | 
5 Tho the Entry be only in the Porter's Book, before an Entry in Court 
(Vide Priv. Lond. 277.) | 
3 


And 


ID A» 


V 


And tho' Bail be tendered to the Sheriff, the Serjeant is not bound to diſ- 


charge him till Notice from the Sheriff. 

If Error be of a Judgment in the Sheriff's Court, it ſhall be before the 
Mayor and Sheriffs in the Huſtings. 4 Inf. 248. (Vide Priv. Lond, yu 
168 9 


(0. 5.) The Court of Equity in London. 


By the Cuſtom of London, if a Man be impleaded before the Sheriff, upon 
a Suggeſtion the Mayor may bring the Parties and Record before him, and 
examine them upon their Pleas; and if he finds that the Plaintiff is ſatisfied, 
order that the Plaintiff be barred. 4 Inft. 248. (Vide Priv. Lond. 275.) 


But by the Cuſtom, the Mayor cannot examine the Parties after Judg- 


ment. 4 Inſt. 248. R. Godb. 127. 
(Vide Priv. Lond. 2 56, 275, 398, &c.) Vide Ante, (O. 3.) 


(O. 6.) The Wardmote. 


The Court of Ward-mote is held for every Ward in the City : for 10 
Ward is of the Nature of an Hundred in a County. 4 Inft. 249. (Vide Priv. 
Lond. 355.) 

By Inquiſition of twelve Men, the Wardmote i inquires of Defaults i in ow 


ving the Streets, Oc. 4 Inſt. 249. 


(O. 7.) Folk-mote. 


The Court of Tolk-mote or Hall-mote is Conventus in Auld Publica of wal 


Company in the City. 4 Inft. 249. 
(Vide Priv, Lond, 408.) 


(O. 8.) The Tower-Court. 
By Proferiptian a Court is held within the Tower, for Debt, and other 


Perſonal Actions. 4 ILzſt. 251. (Vide Priv. Lond. 409.) 


So by Charter of H. 1. The Citizens of London may place whom they 
will of themſelves, for keeping the Pleas of the Crown ; and no other ſhall 


| be Juſtices over the Men of London. 


The Court of Alderman. 
Vide London, . ide 4 Inft. 248, Vide Priv. Lond. 353. 


The Court of the Chamberlain, and of the Chamberlain and 
Orphans. 


vide Gardian, (G. 1, &c.)—London, (L—N: 2.)—Vide 4 Inft. 248, 2 50 
Vide Priv, Lond. 279, &c. 302. &c. 


The Court of Common Council. 
Vide London, (F.)—Vide 4 Inft. 249. Vide Priv. Lond. 3 50, &c, 


The Court of Conſervancy. 
Vide London, (B.) Jide 4 Tn mh. 250. Vide Priv. Lond. 364. Ge. 


The 
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| The Court of the Caronin, {4 
id: Officer, (G. 5, &c.)—Vide 4 Inſt. 250. Vide Priv. Lond, 408, 


- 


The Court of the Eſcheator. 
Vide Eſcheat, (C.)—Vide 4 Inf. 250. Vide Priv. Lond. 408. 


The Court of Watermen. 
Vide Priv. Lond. 387, &c. 


Wi © Court of St. Martins le Grand, 
| Vide Priv. Lond. 409. 


Vide Diſnes (M. 6, 7.) 


(P) Courts in other Cities, Bozoughs, Kc. 


(P. 1.) Grant tenere Placita. 


0, by Grant, or Preſcription, every other City, or Borough may hare 
Courts for Matters within their Precincts. 
In every Caſe, where Power is given to any, to hear and determine, they 


have judicial Authority, and act as Judges. 1 Sal. 200. 


And if Authority be given to fine and impriſon, it ſhall be a Court of Re- 
cord. R. 1 Sal. 200, 396. 

A Grant Tenere Placita, gives Jvriſdiction, but not exclulive of other 
Courts. Hard. 509. If there be no negative Words. Pal. 456. 

And upon ſuch a Grant, the Grantee may make a Judge ; but when 
made, he is the King's Juſtice. $0 9.0.4 

But a Court cannot hold Plea of Freehold, upon a Plaint, without Writ ; 
tho” a Cuſtom for it be alledged. R. 2 Lev. 98, 123. 

So a Court, which does not proceed according to the Common Law, can- 


not be eſtabliſhed by the King's Charter, without an Act of Parliament, or 


Fad Une 
fity. 


Preſcription. 2 Vent. 33, 4. U zde Chancery, (A. 3.)—Prerogative, (D. 28 


(P. 2.) Conuſance of Pleas. 


So i King may orant 8 of Pleas; by which 1 Grantee ſhall 
Have Conuſance of all Pleas commenced in other Courts out of ſuch Precinct. 
Hard. 50g. Pal. 456. 

And a Grant of Conuſance of all Actions, is the ſame as of al "ou 
1 Rol. 489. J. 52. 

So the Grant ſhall be allowed, tho” the Action be laid in London, or in 


another County; for it ſhall be commenced de novo. R. Hard. og. 


Tho' the Suit be by Quo Minus; for this does not exclude Conuſanct, 
where there are the Words, /icet tangat Nos. R. Hard. 509. 

So an antient Grant de curia Regali, or omni Regid poteſtate, is ſufficient, 
if Conuſance upon it has been allowed. 1 Rel. 491. J. 10. 

So ſuch antient Grant is ſufficient tho” no Judge be named, where the 
Bailiff of the Grantee has always uſed Conulance. 1 Kol. 491. 4. 10, 
1 15, mag = : 


J 


A Grant of Conuſance of all Pleas extends to an Aſſiſe, &c, if Conuſance 
of it has been uſed upon an antient Grant, 1 Rol. 490. J. 20, 2 3. 14 H. 6. 
12, 4. 

A Grant of Conuſance 27 quibuſcunque Curiis, extends to B. R. and C. B. 
1 Rol. 490. l. 2. Semb, Pal. 4.56.—90, to the e and Exchequer, K. 
Hard. 509. 

A Grant where a Scholar or Perſma FER EE is ſued, extends whe 
the College or Corporation is ſued, R. 1 Mod. 104. 

And ſhall be allowed in the Exchequer, or B. R. tho' the Suit there bu by 
Bill, which imports Privilege. R. 6 H. 7. 9. 6. 
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But Conuſance cannot be claimed by Preſcription. Co. L.. 114. 1 Sl 8 1 LL 
182. len it Ja 


And a Grant of it will be bad, generally, If i it be not cid before what ed. MO 
Judge. 1 Kol. 491. J. 5, 20. 
Unleſs where it is implied, before whom; as, if a Grant be of Conuſance 
within his Court; for the Judge of the Court ſhall have it. 1 Rol. 419. 
J. 17. 
S8o a Grant before the Bailiff Steward, Ec. of the Grantee is void, where 
he has no ſuch Officer. 1 Rol. 491. . 256. 1 H. 4. 5. 
So a Grant of Conuſance in all Pleas, does not extend to Felony, or Ap- 
peal. 1 Rol. 489. J. 55. 
Nor, to an Aſſiſe, unleſs it be named, for it is a Plaint. 1 Rol. 400. ＋ 15. 
20. 14 FH. 6. 12.8; 


S8o a Grant of Conuſance in Covenant does not extend to a Fine upon a 
Writ of Covenant. 1 Rol. 490. J. 50. 


So Conuſance of Pleas coram quibuſcungue Juſticiariis does not extend | 
to the Juſtices of B. R. or C. B. if they be not named. 1 Rol. 490. J. 5. 
So Conuſance of Pleas ſhall not be allowed, where the Inferior Court can- 


not do Right; as, in Repleuvin; for it cannot grant a Reſuramons, or Second 
Deliverance. 2 Inf. 140. 1 Rel. 489. J. 30. Fg. 153, 295. 


Or, a Quare Impedit: for the Inferior Court cannot write to the Biſhop, 
Ou. 3s 3 34. 6. 


Nor, where an Interpleader 1 is neceſſary: for it cannot allow it. 1 Rol. 
493. od 
Nor, in a Fine, or Scire Kale upon it. Rol. 490. J. 13. 492. J. 40. 


Nor, in an Action founded upon a Statute made ſince the Conuſance 
granted. 1 Rol. 490. J. Zo. 


Nor, in an Attaint; for by the St. 23 H. 8. 3. it ſhall be brought in B. R. 
or EB. Co. T. 294. 3. Dy. 202. 6. 


So it ſhall not be allowed, if the Grantee be Party, 1 Rol. 491. H. 492. 
I. 15. Semb. Cont. Dy. 157. a. | 
Tho' the Grant be, cer ioſ ſit pars. 1 Rol. 492. J. 20, 30. 
Otherwiſe, where the Plea is held before the Steward of the Grantee, 
I Rol. 492. L 5, 25. Dy. 157. 4 


So it ſhall not be allowed in a rcanſitory Action alledged out of the Juriſ- 
diction. R. 1 Sid. 103. 


Or, where the Defendant is a Foreigner; or where one of the Defendants 
is ſo, if he cannot be ſevered. 1 Rol. 493. J. 50. 494. I. 2, 5. 


Or pleads Privilege; as, an Attorny, &c. R. 1 Rol. 489. C. Dy. 287. 
4. in Marg. R. Lit. 304. ; 


Or, is in Cuſtodia Mar.“ Semb. 6 H. 7. 9. b. 


If he be ſued as a Truſtee, or for other Matter of Equity in Chancery, or 
the Exchequer. R. Hard. 1 89. R. 2 Vent. 302. Vide 8 64K) 


You Br": ws 7 7 Conulance 


When, ad ce ought to be demanded by the Lord, and not 
bow demand- q = (diction. Semb. 1 Lev. 89. Bro. Juriſdiction 92. 


fo a Bailiff: for it may be executed in Court. R. 1 Rol. 526. J. 35. 


yy 
I 1 ; | 
+ qa on Actions, Real or Perſonal, which by Grant or Preſcription are allowed to 


Real, 


B. 6. C. D. Vide Droit, (B. 1, &c.) 


pleaded to the 


And it ſhall be demanded the firſt Day, at the Return of the Original 
Where the Place appears by the Writ; as, in Treſpaſs quare Clauſum fregit 


Sc. 1 Rol. 494. M. : 


In Debt, &c. if the Franchiſe be a County by itſelf. 1 Rol. 495. J. 10. 
R. 3 H. 6. 30. b. | | 
If the Place does not appear by the Writ, as generally in Debt, Detinue, 


Ec. it ought to be at the Day of the Count. 3 H. 6. 31. 4. 1 Rol. 494. J. 


55. 495. J. 5. R. 9 H. 7. 10. 6. 16 H. 7. 16. 


It oughtto be demanded by the Lord himſelf, or his Attorny. 1 Sal. 183. 
6 H. 7. 10. a. | | : 


So, by the Chancellor of the Univerſity, the Steward of Ely, &c, Dy 


157.4. 1 Mod. 163. | 


By the Vice-Chancellor, or his Attorny. R. Hard. 510. 
And he ought to ſhew the Charter itſelf, or an Allowance in Eire. 3 H. 
6. 30. 5. 1 Sid. 103. 1 Lev. 89. 1 Sal. 183, Pal. 456. 
And if it be an Attorny, his Letter of Attorny in Latin. 1 Sid. 103, Shy, 
30%. FI 199. © | | | 
And he ought to continue his Demand at every Return of Proceſs. 1 Re, 
„„ e 
E i is ſufficient to ſhew Uſage in a ſingle Inſtance. 1 Sal. 183. 
But a Demand after an Imparlance, or an Inqueſt awarded by Default, is 
too late. 1 Rol. 489. A. 492. J. 50. 493. J. 10. 494. l. 45. 495. J. 17, 
6 H. 5. 10. 2. R. 1 Sid. 103. 1 Lev. 89. Soo. 3382. | 
Or, at the Return of the Capias or Exigent, where the Place appears 
by the Writ. 1 Rol. 492. J. 45. 495. J. 12. | 
Yet it cannot be allowed, till the Writ ſerved, and all the Defendants 


appear. 1 Rol. 495. J. 27. 40 ad 45. 


(P. 4) Incidents to Courts. 


1f the King grants to a Borough, &c. Power tenere Placita, it ſhall hate 
all Incidents, tho' not mentioned in the Charter: as, it ſhall have Oft- 


cers, a Serjeant, Bailiff, &c. to return Juries, execute Proceſs, &c, R. 
1 Rol. 526. J. 3o. 3 


So, if it be erected by Act of Parliament: and ſhall have Power to conti- 
nue their Proceſs, as incident. R. 1 Sal. 408. | 

So it ſhall have Proceſs. Vide Po, (P. 8.) 

But it ſhall not have Power, as incident, to award a Writ of Ioquity 


(P. 5.) Juriſdiction. 
The Juriſdiction of - Inferior Courts in a City, Borough, &c. extends to 


em. | | | 

A Writ of Right Patent lies for a Tenant in Fee, directed to the May" 
and Sheriffs in London, or to Bailifts, &c. commanding them to do Right 
to the Demandant againſt the Tenant for ſuch Tenements. Reg. 2. 6. F. N. 


And in this he does not make Proteſtation to ſue in the Nature of ſuch! 
Writ as he pleaſes, as in a Writ of Right Cloſe, but muſt ſue ſuch Writ as 
his Caſe requires. F. N. B. 7. A. : nw” 
8 


þ | be not found to take the Bail. R. 1 Rol. 563. J. 44. 


r 
Ad therefore, as Right Patent lies for Tenant in Fee, fo a ſpecial Writ 
lies to the Mayor and Sheriffs, or to Bailiffs, &c. to do Juſtice to the Heir 
in Tail, for Lands deviſed, Sc. to him. Reg. 244. 6. F. N. B. 7. A. | 
Or, to him in Reverſion, or in Remainder. Reg. 245. 8. 
So, to Tenant in Dower. Reg. 170. U. F. N. B. 7. A. 


So, ſince the St. Glbc. 6 Ed. 1. 1 I. if any one impleaded loſe by Colluſion, 
to make a Termor loſe his Term. Reg. 179. a. 2 Inſt. 323. 


So, upon the Sr. Gloc. 13. if a Tenant does Waſt or Eſtrepment. 2 Inſt, 
328. Reg. 77.6. l = 
So, to make Partition. Reg. 76. b. F. N. B. 6. G. 


So in Perſonal Actions an Inferior Court may hold Plea by Charter, or Pre- (P: 6.) 


"WC ap. Actions Pef- 
ſcription. 385 I 5 ſonal. 
And the Stile of the Court ought to ſhew by what Authority the Court was The Stile of 


held. R. 8 Co. 133. As R. I Cro. 489. Mo. 422. Ow. 50. 1 Rol. 79 5, the Court. 
J 38. Noy 35. KR. 2 Co. 184, 493, 532. R. Tel. 46. KR. 1 Sid. 311. | 


 & Jon. 451. 


So every Officer who juſtifies under the Authority of the Court, ought to 

ſhew it; as, a Steward, Bailiff, Sc. R. Cro. Car. 46. Adm. Mod. Ca. 72. 
But where the Stile of the Court is not conformable to the uſual Courts, 

it ſhall be aided by Intendment: as, if in the Stile of a Court Pedis pulveri- 


I ſati it be alledged, that it is held by Preſcription; it ſhall not be intended of 


a Court of Pipowder, which cannot be by Preſcription, but of another Cuſto- 
mary Court under that Denomination. 1 Sal. 265. 
So, if the Stile alledges the Court to be ſecundum Legem Mercatoriam, 


where it does not appear to be Curia Stapulæ; it ſhall be intended of ſome 
other Court under that Denomination. R. 1 Sal. 265, Mod. Ca. 61, 


(P. 7.) The Plaint. 


In theſe Courts the Plaint is in the Nature of an Original in C. B. 1 Sal. 
260, | ne 


(P. 8.) The Proceſs. 


If the King grants Conuſance of Pleas, the Grantee ſhall have Power to 
make Proceſs by Petit Cape, Proceſs upon Voucher, or other Proceſs, as in- 
cident ; tho' no Mention of it in the Grant. 1 Rol. 490. J. 45. 


And he ſhall make Proceſs by Capias, where other Juſtices make it, 
1 Rel. 495. J. 50. | 


And by Grand Diſtreſs, where the Caſe requires. 1 Rol. 495. I. 51. 
And if the Defendant be convicted, he ſhall be fined, impriſoned, or 
amerced, as the Caſe requires. 1 Rol. 495. J. 55. lia 
So, by Cuſtom, Goods taken upon Grand Diſtreſs, if it be returned quod | 
nibil habet ulterius, may be delivered to the Plaintiff, for his Debt if he re- 
covers, upon Security to re-deliver them if he does not obtain Judgment; 
I Rol. 564. J. 4. 5 e 3 f 
But a Capias ought to be after a Summons or Attachment, not the firſt 
Proceſs. Tel. 158. R. 2 Cro. 261. | 


And if it be, it ſhall be Error, and not aided, as the Want of an Ori- 
ginal by the Sf. 18 El. R. 2 Cro. 222, 261. Tel. 158. 


So a Cuſtom, that a Capias be awarded before Summons, will be void. 
R. 1 Rol. 563. J. 20. 


So, a Cuſtom, in the Capias againſt the Principal, to have a Clauſe, if he 
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So a Cuſtom to take the Bail in Execution upon a Return of Non eft in. 
ventus upon a Capras againſt the OY „ Without a Scire factas, is void, 


R. 1 Rol. 563. l. 35, 45. 
So, generally, the Proceſs ought to be returnable at a Day certain; for 


ad proximam Curiam is not ſufficient, R. 2 Cro. 314. 2 Bul. 36. 


C. 9.) The Declaration. 


By the St, 36 Ed. 3. 15. All Pleas in the Courts of the King, or others, 3s 
(ide the St. ſhall be in Latin, * 
4.2. 26. 0 And therefore, in a Higknticn, if the Day or Year be in Engl iſh Fi. 
A ho Error. R. 1 Sid. L 

that all Pro- gures, it is Error. J Sid. 40. 2 Lev. 102. 

ceedings in = Otherwiſe, in numeral Letters, which are Latin Figures. R. 2 Lev. 102, 


| Coe ie 2H Or if the Time be well deſcribed by the Year of the King, the Addition 
in Eagle.) of the A. D. in Figures ſhall be rejected. R. 1 Sal. 195. 
1 So an Uſage to write in Enghſh, does not aid. R. Cro. El. 85, 185, 

By the St. 8 El. 2. In . of London or Corporations, where Con 
nuances are de die in diem, the Plaintiff ſhall declare in three Days after Ap. 
pearance, otherwiſe at the next Court, unleſs Time given by «es Order 
of Court, or pay Coſts. 

A Declaration unde idem per Ait ſuum quod cum, &c. omitting, dicit, 
is Error. R. Tel. 103. 

So, if the Cauſe of Action does not appear to be within the Juriſdi&on 
of the Court, it is Error; as, if the whole Conſideration in Aſſumpfit does 
not appear to have been there : as, Aſſumpfit for Wares fold, without fay- 
ing, zbidem vendit', 1 Sand. 74. R. 1 Vent. 8 Sid. 87. I Leu. 
137. N. 2 Jon. 230, - 2 Lev. 37. 

For Money lent, without ſaying, ibidem mutual”. 1 7 ent. 72. 

For Nurſing, without ſaying, ibidem nutrit'. Ray. 75. 1 Lev. 00. 

So, if the Action be for a Cloſe called B. without ſaying, that the Cloſe 
lies within the Juriſdiction. | 

Or, for Treſpaſs done there. Noy 129. 
So, if an Aſumpfit be for Fees as a Solicitor in Chancery; for the Chaney 
is not within the Juriſdiction. R. 1 Vent. 28. 

Or, quod non moleſtaret the Jeſuits, without ſaying, that the Jeſuit lived 

within the Juriſdiction. R. 1 Sid. 105. 

Quod ſurſumredderet an Obligation, without ſaying, that it was within 
the Juriſdiction. 1 Sid. 105. 

Quod iret de York ad A. or carry Goods from York to A. without ſaying 
that A. is within the Juriſdiction. R. 1 Rol. 54 5. J. 35, 45. Co. Car. 57. 

That he would procure a Leaſe of a Houſe in A. without ſaying, that 
A. is within the Juriſdiction. R. 1 Lev. 50. 1 Vent. 2. 

That he would pay when he returned to A. without ſuch Allegation. R, 

Cro. Car. 571. Ton. 451. 

So, if one ſues an Heir upon an Obligation by his Anceſtor, without fay- 
ing, that he has Aſſets there; tho? he ſays that the Obligation was made with- 
in the Juriſdiction. R. 1 Rol. 494. J. 35. 

If one ſues for Slander within the Juriſdiction by which ſhe has loſt bet 
Marriage, &c. without ſaying, that the Loſs (which is the Giſt of the Ac. 
tion) was there. R. 1 Sid. 85, 95. Ray. 63. 1 Lev. 69, 153- 

But if an Action be, that he ſued infre Juriſdictionem in the Name of 5 
without his Conſent, ratione cujus others ſued him: it need not be ſaid, _ 
the other Suits were infra Juriſdictionem; for the Suit in the Name 0 
without Conſent, is the ſole Ground of the Action. R. Jon. 448. 
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So, if an Aion be for Slandet, per Ry he loſt Cultotners info Ju⸗ 


riſlictionem & alibi. R. Jon. 450. Mod. Ca. 224. 


in an Action upon the Caſe for abuſing a Horſe committed to his Care, by 


Riding, it need not be ſaid that he rode 7nfra Juriſdictionem; for the Giſt of 
the Action is the Neglect. R. Mod. Ca. 224. 


If in Aſumpſit the Plaintiff ſays; that upon an Account for Debts fra 
Juriſdictionem the Defendant was indebted to him in ſo much, vi. for Va- 


lue received, without ſaying infru Juriſdictionem. Fig. 44. 2 Med. 
Ca. 77. e | 


(P. x0.) Plea: 
By Cuſtom, the Defendant in Debt, without denying the Debt, may pray 


| Re inquiratur de vero Debito ſecundam Conſuetudinem, upon which the Pin. 


tiff ſhall have Judgment for the Debt found. R. 1 Rol. 564. J. 25. 


P. 11. J 2 


After Appearance until Judgment, a Continuance ought to be entred from 


one Court to another. 1 Rol. 486. J. 10, 30, 45. Vide Pleader, (V. 1, 
&c. W. 1, &c.) 


And therefore Dies datus to the Plaintiff, without a Day alſo to the Defen- 
dant, is Error. R. 1 Rol. 486. J. 30. 


A nd the Court ſhall have a Power to make Continuances as incident. R. 
1 Sal. 408. Vide Ante, (P. 4.) 


But a Continuance by Dies datus i is ſufficient, tho' it is not ſaid dat” per 


Ca”. Ne I Sal. 205: 


So a Continuance from one Court to another; tho' the Chatter allows 2 


Court from Week to Week, and it is adjourned to the ſecond Week, lea- 


ving a Week between, except where the Charter ſays, non aliter. R. 1 Rol. 
526. J. 50. 


Vide Amendment, ( ) 
(P. 12.) Enqueſt. 


* Trial in an Abele Court ſhall be oy an Inqueſt of twelve lawful 
en. 


And the Entry may be quod venire fac | I2, Se. per ques, Ge. without en- 
tring it at large. Ray. 20. 


So the Venire may be for 24 or 2 3 in an Inferior Court, if the Trial be 
by twelve of them. 


But a Trial by fix only is not good; for a Cuſtom for it ſhall be void. R. 


1 Rol. 564. J. 12. 


So it cannot grant a Tales; for an 3 Court 3 is not within the Sz. 35 
E. 8. 6. and a Cuſtom for it is void. R. 1 Ro, 563. J. 50. 


But there may be a Tales de Circumſtantibus by Preſcription; and if there 
be added ſecundum formam Statuti, it ſhall be rejected. R. E, g. 274. 
If the Jury do not agree, an Inferior Court may keep them without Eat- 


ing, Drinking, or Fir and adjourn the Court Yorzes quoties till they are 


agreed. 1 Sal. 201. 
A Venire fac' coram Majore, without ſaying, lic, or, in Cur, is Error. 


Per Twiſd. 1 Sid. 77. 


So, a Ven' fac xii per quos rei veritas ſcire paterit, for ſciri. R. 2 Leu. 8 z. 
80 it is Error, if the Jury find the Defendant guilty, without ſaying, Jager 


Sacramentum fuum. KR. Hob. 248. 


Vor. II. 6 M OJ 
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R. Tel. 77. 


be, per querelam. R. Sho. 400. 


good, without ſaying, pro Miſis & Cuſtagiis; for Damna includes them, 


circa Sectam ſuam. Ray. 20. 


1571. 


v9 UV TE Tk- 
If they find that the Plaintiff has 40s. Damage by the Non-performance 
of the Defendant's Promiſe ; for they ought to ſay directly guod aſſumſit, 


If the Entry be, ood Juratores electi, triati, & jurati dicunt, without ſay- 
ing, ad veritatem dicend'. R. 2 Lev. 83. 
Vide Amendment, (P.) 


: (P. 13.) Judgment. 


So the Judgment in an Inferior Court ought ſtrictly to purſue the fegal 
Form; and therefore if it be, Ideo confideratum ęſt, without ſaying, per Cu- 
riam, it will be Error. R. 1 Sand. 74. 1 Sid. 143, 147. 

80, Ideo videtur Curiæ. R. Tel. 130. Noy 129. 
 Tadeo liquet, or, conceſſum eſt. Tel. 130. 

Ideo confideratum eft per Curiam, without ſaying, quia videtur Curie quod 
placitum eſt minus 3 R. 1 Sal. 402. mo 
So, if it be, quod Querens nil capiat per Narrationem, where it ought to 


So, if pleg in miſericordia be omitted in a Judgment in Replevin. $hy, 

a0 [4 8 ES 

But in a County Palatine, Ideo confideratum eft, without ſaying, per Curian, 

is ſufficient. R. 1 Sand. 74. 
So in an Inferior Court a Judgment quod recuperet pro Damnis, Ge. i; 

2 Cro. 420. 

So, Ruyod recuperet pro Mifis & Cuſtagiis de Incremento, without ſaying, 


Vide Amendment, (R.) 


(P. 14.) Writ of Inquiry. 


Aſter a Judgment by Default, &c. a Writ of Inquiry ſhall be executed. 
And it ſhall be executed in Court, unleſs where the Charter allows it to be 
before the Bailiff, Sc. R. 1 Rol. 526. J. 35. 
And where the Charter allows it before the Bailiff, Serjeant, &c. it ſhall 
not be before the Mayor, who is the Judge of the Court. R. Tel. 69. 


(P. 15.) The Remedy, if out of the juriſdiction. 


By the Sf. W. 1. 3 Ed. 1. 35. Of great Men and others who attach, &c. 
others to anſwer before them of Treſpaſſes, Contracts, &c. done out of 
their Juriſdiction, it is provided, that they anſwer to the Perſon attached Da- 
mages double, &c. 5 

And therefore, if any ſue in an Inferior Court for a Matter ariſing out of 

the Juriſdiction, an Action lies for double Damages upon that Statute. 2 f. 
8 | 1 | 

So a Prohibition goes to ſtay ſuch Suit. F. N. B. 45. F. 2 Hit. 230 

Vide Prohibition, (A. 1, 2.) | 


* 


And ſuch Prohibition goes b 


xefore the Action commenced. 2 Inſt. 230- 
Or, after Declaration, before Plea in Bar or Imparlance, the Defendant 
may tender a Plea to the Juriſdiction, upon Affidavit of the Fact; and if it be 
rl, he ſhall have a Prohibition. R. 1 Sid. 464. 1 Vent. 88, 181. R. 
J. 189. # 
So, where an Imparlance is given with the Declaration of Courſe, he may, 
within two Days after the Declaration. R. 1 Vent. 333. Per Pmoel, Lit. 


2 5 5 | 80, 


V 

do, upon an Afidavit of the Fact, he may have a Prohibition without 
Neading to the Juriſdiction. Per 2 J. 1. cont. Lut. 1026. 

Or, if a Plea to the Juriſdiction be prevented by Artifice. 2 Mod. 273. 

So, if a Plea to the Juriſdiction be refuſed, he may have a Bill of Excep- 
tions, and tender it to be ſealed ; and thereby take Advantage of that Mat- 

ter upon Error, Semb. F. N. B. 21. N. D. 1 Vent. 181. 

And a Prohibition lies, after a Plea to the Juriſdiction refuſed, tho' the 

Matter be alledged to be within the Juriſdiction. R. 2 Rol. 317. 1. 30. 


In tranſitory, as well as real Actions. 


Where the Defendant is attached by his Goods, or by his Body. F. N. 
B. 45. F. 


So, if the Declaration does not alledge the Matter to be within the Juriſ- 


diction, a Prohibition lies at any Time. 2 Med. 273. 
Or it may be redreſſed by Error. R. 2 Cro. 96. 


So, if it appears to be out of the Juriſdiction, the Judgment is void, and 


coram non Judice. R. 1 Rol. 545. J. Zo. 


And if the Man or his Goods are taken upon i it, Treſpaſs lies. 


Or, if he eſcapes, no Action lies againſt the Officer for the Eſcape. R. 
1 Rol 545. J. 30, 809. J. 50. 

So ſuch Judgment cannot be pleaded in Bar to another Action for the ſame 
Cauſe. R. 3 Lev. 234. 

So, where a Man ſues in an Inferior Juriſdiction, for a Matter which he 


knows to be out of the Juriſdiction, an Action on the Caſe lies againſt him. 
Semb. cont, Lut. 1569. R. 1 Vent. 369. 


Or, if the Judge refuſes a Plea there, which he ought to receive. Per Jones, 


2 Rol. 498. 
But where the Matter is ſuppoſed within the Juriſdiction, and the Defen- 


| dant does not plead to the Juriſdiction, but imparls, or pleads another Mat- 
ter, by which he admits the Juriſdiction; he ſhall never afterwards have a 


Prohibition, tho” it be out of the Juriſdiction. Adm. 1 Vent. 88, 181, R. 
2 Mod. 273. 1 Mod. 63, 81. 1 Sal. 202. 


Nor, an Action upon the Statute for double Damages. 

Nor, Relief by Error. 1 Vent, 236. Vide 1 Vent. 369. 

So an Officer ſhall be excuſed tho! it does not appear by the Proceſs to be 
within the Juriſdiction, and in Fact it be out of it; for it is ſufficient, that it 
be alledged in the Plaint, or Declaration. R. 2 Med. 59, 195. 

So an Action lies againſt the Officer for an Eſcape. R. 1 Sal. 202. R. 
P. 7 Ann. inter Higginſon and Sheaf, (Reported Comyns's Rep. 153.) R. cont. 


2 Inſt. 230. 


| fer 3 J. Ellis acc. 2 Mod. 30. 


They the Officer had Notice, that it aroſe out of the Juriſdiction. Yide 
Comyns's Rep. 153, 150. 


So an Action on the Caſe does not lie againſt an Officer, who 1 is not Conu- 
ſant. R. Luft. 1568. 


Nor, againſt the Plaintiff in the Inferior Court. R. Tai 1 560, 1569, 
1572. Cartbh. 190. 


Tho' he knew, that the Cauſe of Action aroſe out of the JuriſdiQion, 
Semb. Lut. 1569. Vide ſupra. 

So, if a Prohibition, upon a * that it ariſes out of the Jurifdic- 
tion, gots to a Suit in an Inferior Court, a Procedendo ſhall be granted, if it 
appears to be within the Juriſdiction ; as, if a Prohibition be to the Courts 


of London, for Slander of the Plaintiff in ſaying, that ſhe is a Whore, a Pro- 


cedendo ſhall be granted, upon Afidavit that the Speaking was in London, 


here ſuch Words are actionable, without a Return of the Cuſtom u 


n an 
Habeas ee ed Sho, 131. 4 Med. 367. 5 


(P. 16.) Miſ- 
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(P. 16.) Miſdemeanor in the Judge or Officers. 
80 for a Miſdemeanor in the Steward or Judge of an Inferior Court, an 


Attachment lies againſt him, as for a Contempt: as, if he gives Judgment 


where he himſelf is Party. 1 Sal. 201, 396. 
If he grants a new Trial after Judgment and Coſts taxed. 


If he grants an Attachment againſt all the Goods of the Party. 


I Sal. 201. 
I Sal, 


201. 
If refuſes a Return and Execution of a Writ of Error; tho hi Fees are 


not 1 or tendred. Lane 16. 
But a Man, who acts as a judge, can never be queſtioned by Action or 


Indictment, for a Matter within his Juriſdiction, tho' he be miſtaken. R. 
1 Sal. 396, 7. Vide Action upon the Caſe for a Conſpiracy, (B.) 

So an Attachment does not go, where the Contempt is not manifeſt: 
as, if a Judgment be againſt B. and ſatisfied, and afterwards another Ac. 
tion between the ſame Parties, and a Writ of Error upon it delivered before 
Judgment, upon which the Steward returns the former Judgment. Ray, 


189. 
() The Courſe ok the Court. 
H E Courſe of the Court is the Law of the Court. 


And the Judges will generally take Notice of the Courſe wy Law 


of every Court. 
As, upon a Writ of Error, the Court of B. R. will take Notice, whit 
are the particular Laws and Cuſtoms of the Place where the Judgment 
was given, without a Return of them upon Record: as, that the Proceed- 
ings in Berwick are in Engliſb. R. 1 Sal. 269. 
So, of the Form of Pleading, &c. in C. B. the Court of B. R. will take 
Notice: for it/cannot be tried if it ſhould be ſpecially aſſigned. R. 2 R. 3. 


9. 6. 


In what court Erro2 ſhall be bought. 
Vide Pleader, (3 B. 1, &c.) | 


In what court a Suit fo2 the King's Debt thall 
Vide Dett, (G. 11.) 


Suit of Court. 
Vide Cepybold, (K. 13, &c.) 


Erection of Courts. 
fans cats (D. 28.) 


Proceedings in Courts, when Evidence, 
Vide Evidence. (C. 1 ) 


For more concernin ng 8 Vide Abatement, (D. 6.)—A/iſe, (B. 7.) 
Audita Querela, (E. 2. J— Diſmes, (M. 5, &c. )— Execution, i I, &C. ) 722 
Privilege, (A. 1.—C. 1 Can Lhe vition.—2yo Warranto, (C. 1 1 ED 11 


2 


C 


E 


LS 
Bill of Credit. 
. ide (F. 3.) 


Cc R E D 1 * O R. 
Vide Bankrupt, (D. 3.) 


1 
Vide M. _— (C.) 
CROSSREMAINDERS. 
Vide Deviſe, (N. 14, r5.) 
Tx 0 HH 
7 ide Franchi ifes, (G. 1 .) — Preærogative.— Ray, (A. I, 2.— 
Scotland, (D. 2.) 


Limitation of the Crown; 
Vide Parliament, (H. 18, 19.) 


' Pleas of the Crown. 
Vide AM on, (D. 1 Nut. ces — ces of Peace. 


CUI ANTE DIVORTIUM. 
7. ide Dum fait infra Atatem, (G. . 


r 
| M ide Baron and Feme, (I. 3. 


cuM PERTINENTIIS. 
Vide Grant, (E. q.) 


CURIA CLAUDENDA. 
Vide Droit, (M. bo Ao). 


vor. II. TS = CURSING 
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CURSING AND SWEARING 
Vide Juſtices of Peace, (B. 23.) 


CURTESY OF ENGLAND. 
Vide Copybold, (K. I. e D. 1, 2.) aft (F. 31 


ere 
Vide Grant, (E. 7.) 5 


— 0 OTF: 


Cuſtom. 


Vide Chancery, (2 Y.—3 D. 3.)—Copyhbold, (K. 1, &c 1 T, &c. )—D: ſme, 
(H. 16.)—Dower, (B.) —Gardian, (G. 1, &c. )—Parceners, (B.) — Par- 
liament, (R. 24.) —Pleader, (C. 38. 2 K. 5 )—Probibition, (F. 12.) 


—T rade, D. 2.) 


- Cuſtoms. 


Vide Parhament, 55 11, &c.) - Prærogati ve, oh 43, Kc. )— ak, 
(C. 1, Ve, FO 


| Cuſtoms of London. 
Vide Gardian, (6. 1, &c. London, (M —N. I, &c. id : (B. I, 2) 


Cuſtoms and Services. 
Vide Droit, (G.) 


Cuſtomary Conveyance. 
Vide Baron and Feme, (G. 4.) 


Cuſtomary Court. 
. W * 2, &c.) 


c U 5 TOS BR E VIU M 
___ Pide Gaurte, 4G 3.) 


NI 
ai (i 14-2) 
| 5 cUsT0s 


US TOS ROTULORUM. 
Vide Chancery, (B. 4. — Fuſtices of Peace, (D. 4. i 


CUSTOS SPIRITUALIUM. 
Vide Prerogative, (D. 26, 27. 


EY PLE Y 
Vide Condition, (L. 1.) 
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DAM AGdE-F EAS ANI. 


Lide Diſtreſs, (B. 4.) —Pleader, (3 K. 21, &c.—3 M. 26.) 


J. 4 


Y 1 MOREY E 8 


(A) Damages, When recovered. 


(A. 1.) By the Common Law. 


Y the Common Law, in all Actions Perſongl and Mixt, Damages were 
recoverable. 2 Int. 286. 
And tho' the Plaintiff recovers the Thing itſelf demanded, yet he alſo re- 
covers Damages: as, in Detinue. 2 H. 6. 15. 
In Attaint; tho' he obtains a Reverſal of the former Verdict. 1 Nl. 554. 


7. 

In Ward of the Body and Land. 17 Ed. 3. 72. b, 

In Prohibition. 1 Rol. 575. J. 30. 

In Audita Querela. 1 Rol. 575. l. 20. RL, 

In Account, as Receiver. R. 1 Rol. 575. 1.45, 55. 1 Leo. 302, Vide 


Po, (A. 2.) 


In an Appeal of Mayhem; tho' he Joes not count for Damages. 1 Rv. | 


578. . 17. 
So in all Actions upon Statutes, which give Damages to the party grieved, 


or a certain Penalty, the Plaintiff recovers Damages over and above the Pe- 


nalty. R. 1 Rol. 574. I. 20, 35. 

So, in an Action founded upon a Statute, which prohibits any Thing. 

In Actions where Damages are recoverable, the Succeſſor, where he 1s 
elective, ſhall recover Damages for the Time of his Predeceſſor. 1 Rol. 569. 
0, 25. 

(A. 2.) When not. 

But by the Common Law no Damages were recoverable in a Real Ac- | 
tion. 2 1ſt. 286. 10 Co. 116, 4. 

Nor, in an Aſſiſe, except againſt the Diſſeiſor himſelf, 2 Toft. 284. 

Nor, in a Quare Tmpedit. 2 Inſt. 362. = 

Or, Partition. 1 Bol. 575. J. 14. 

Nor, in a Perambulatione faciendd. 1 Rol. 57 5. I. 

Nor, in Diſceit, upon a Recovery by Default. 1 R/ 575. J. 23. 

Nor, in Account. 1 Rol. 575. J. 8, 11. Vide Ante, (A. 1.) 

Nor, in Warrantia Chartæ, where the Plaintiff recovers fro Loco & Tem- 
fore. I Rol. 574. I. 49. 

Nor, in a Scire facias, or other Writ of Execution. 1 Rol. 574+ J 42. 


Nor, in an Information, or Action by Q tam upon a penal Statute, tho 
it be for a certain Penalty. R. 1 Kol. 574. J. 40. A 


3 


- 


J)) MM 6A W324 
A Succeſſor who is preſentative, as a Parſon, Sc. ſhall not recover Da- 
mages for the Time of his Predeceſſor. 1 Rol. 569. J. 22. 
Nor, an Heir, or Executor, for the Time of his Anceſtor, or Teſtator. 
1 Rol. 569. J. 15, 17. 
Nor, a Reverſioner upon a Term for Years, if he recovers in an Aſſiſe. 
1 Rol. 569. J. 30. 


(A. 3.) When by Statute. 


et now by the St. of Merton, 20 H. 3. 1. Damages ſhall be recovered in 
Dower unde nibil habet. 


By the Sr. of Gloc. 6 Ed. 1.1. in a Writ of Entry ſur Diſſeiſin: be it in the 


per, in the per and cui, or in the pot. 2 Inf. 286. Dy. 370. 6. 


In an Actiou againſt the Alienee of the Diſſeiſor, if the Diſſeiſor has not 
ſufficient. 


And, by Equity, againſt any one, who has the Land from the Diſſeiſor by 
Title, or by Wrong. 2 Inf. 284. 


So, by the ſame Statute, in Mortd anceſter, Cofinage, Aiel, or Beſaiel, or 
other Action againſt the Tenant for his own Intruſion, or his own Act. 


2 Inſt. 287, 289. 

And the 8 ſhall be computed for the Time from the Death of 
the Anceſtor to whom the Demandant makes himſelf Heir. 2 Inf, 288. 
So by the St. W. 2. 5. In an Aſſiſe of Darrem Preſentment, and Quare 
Impedit, adj udicentur Damna, viz. fi Tempus ſemeſire tranfierit per Impedi- 
mentum alicujus, & Epiſcopus Eccleſiam gd & verus patronus ea vice 
preſentationem ſuam amittat, fint Damna ad valorem Ecclefie per duos Annos : 


fi Tempus ſemeſire non 2 Damna ad valorem Medietatis Ecclefiz per 
unum Annum. 


And therefore, where the Patron loſes his Preſentation bac vice, he 


ſhall recover Damages to the Value of the Church for two Vears. 2 Lali. 


E 
If the Biſhop has not collated by Lapſe, he has his Election to recover 


double Damages, and loſe his Preſentation; or to recover his Preſentation, 
and ſingle Damages only. 2 Inft. 362. 


If the Patron recover within ſix Montks, he hall have Damages only for 


| half a Year. 2 Inft. 362. 


Tho' the Biſhop * collated within that Time; for, the Collation beng 
unlawful, he ſhall not loſe his Preſentation. 2 Int. 3 63. 


But the King ſhall not recover Damages in a Quare r: for he is not 


within the St. V. 2. 5. R. 6 Co. 51.@, Semb. 1 Leo. 150. Cro. El. 162. 


By the Sr. 7 H. 8. 4. G 21 H. 8. 19. an Avowant, &c. ſhall recover 


Damages and Coſts. Dub. whether he ſhall recover Damages. 2 Rol. 75. 
By the St. 33 H. 8. 39. In all Suits on Specialty to the King, the King 


ſhall recover Coſts and Damages, as common Perſons uſe to do in Suits for 5 


their Debts. 
Vide Cofts, (C. 1, &c.) 


(B) To whom Damages belong. 


8 oe — the Aunt only ſhall recover the Damages, and not the Niece. 
198. a 


Vor. II. 60 $9, 


HE Damages ſhall be to him who ſuſtains the Loſs: and therefore, 
in Waſt by a ſurviving Siſter and Niece, for Waſt in the Life of 
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So, if the Aunt and Niece join in a Mort@ anceftor, the Aunt only ſhall 
recover the Damages until the Death of her Siſter. 2 Inf. 288. 

But where the Aunt and Niece join for Waſt done in their Time, they 


both ſhall recover Damages. 2 Inſt. 305. 


Or, in Mortd anceſtor, both ſhall recover Damages for the Time after the 
Death of the deceaſed Siſter. 2 I»ff. 288. 
So, if they join in Waſt, as they may, for Waſt done in the Time of the 


| deceaſed Siſter, and alſo in their own Time; the Aunt only ſhall have Judg- 


ment for the Damage in the Life of her Siſter, and both ſhall have Judgment 
for the Place waſted, and treble Damages for the Waſt done afterwargs, 


2 Inſt. 305. | 
O Damages, how ſaved. 


II the Defendant in Dower unde nibil habet comes at the firſt Day, and 


pleads, fours temps priſt, and this cannot be denied, he ſhall fave his Da- 
mages. Co, L. 32.0, | 
So in Admeaſurement of Dower, if the Defendant at the firſt Day pleads, 
Priſt d admeaſure. 1 Rol. 573. l. 45 
So in Dower, if at the firſt Day of the Summons, the Heir comes and 
pleads, routs temps priſt, and the Demandant does not reply, @ Requeſt; for 
the Heir has Title. Co. L. 32. 6. 33. a. | 
So in Detinue, if the Garniſhee comes the firſt Day, and acknowledges 
the Condition broken, he ſhall fave his Damages; for they are given againſ 
him for his Delay. 1 Rol. 573. 1.49. 8 H. 6. 11. . 
So, if he makes Default. 1 Nol. 573. l. 52. e 
So in Detinue of Charters againſt an Executor, upon a Devenerunt ad Ila. 
nus after the Death of the Teſtator, if he pleads, 7outs temps priſt after the 
Charters came to his Hands. 1 Rol. 574. I. 5. 5 
But the Defendant does not ſave his Damages, if he does not come upon 
the firſt Proceſs, at the firſt Day after the Return. 1 Rol. 573. J. 54. 57%. 
So a Wrong-doer does not fave his Damages, if he comes the firſt Day: 
as, in Aiel, Cofinage, &c. if the Tenant at the firſt Day tenders the Land, 
and pleads, touts temps priſt. Co. L. 33. 2. 1 


(D) To what Time allowed. 


N Perſonal Actions, Damages are allowed only to the Time of the Action 


J commenced. 


But in Real Actions, the Demandant ſhall not count of Damages : for he 
ſhall recover till the Time of the Verdict. 10 Co. 117. a. N 

Or, if a Writ of Inquiry be awarded, till the Time of the Writ 10 0. 
117. 4. : 


(E) How aſſeſſed. 
(E. 1.) By the Jury which tries the Iflue. 


N all Cafes where the Iflue is tried by a Jury, and Damages are recover. 
able, the Damages regularly ought to be aſſeſſed by the Jury. 
And if they do it not, where Damages only are recoverable, the Verdict 
ſnall be void. | > 


100 


be 


Wee 


not aſſeſs any Damages, it may be aided by a Releaſe 


: 45, 70. 


VV 
And the Omifſion cannot be ſupplied by a Writ of Inquiry; for thereby 


the Defendant will loſe the Benefit of a Writ of Attaint, if the Damages are 


exceſſive. R. 11 Co. 56. a. Vide Poſt, (E. 2, 8.) 

Nor, by a Releaſe of Damages. Vide Pofi, (E. 2, 8.) | 

So, if there be ſeveral Defendants, and one makes Default, and the other 
pleads to Iſſue; tho' a Writ of Inquiry be awarded upon the Default to avoid 
a Diſcontinuance, yet it does not iſſue; for the Jury which tries the Iflue ſhall 
aſſeſs Damages againſt all the Defendants. 11 Co. 6. R. 2 Cro. 349. I Leo. 
141. | 


So, if the Defendants plead ſeverally, and there are ſeveral Iſſues, the Ju 


J 
which tries the firſt Iſſue ſhall aſſeſs Damages againſt all; and the ſecond 2d 
queſt need not aſſeſs any Damages. R. 11 Co. 5, 6 


And if the ſecond Inqueſt aſſeſs Damages alſo, the Plaintiff ſhall have hi 


Election de melioribus Damnis. R. 11 Co. 5. 6, 


And in ſuch Caſe there is no need of a Releaſe of the Damages aſſeſſed by 


the other Inqueſt; for the Acceptance of the greater Damages is a Waiver of 
the leſs. R. Cro. Car. 193. Semb. Cro. Car. 243. | 


So, if there be a Demurrer to Part, or by one Defendant, and Ifſue as to 


| other Part, or by another Defendant, the Jury which tries the Iflue ſhall aſſeſs 


Damages upon the Demurrer conditionally, Lut. 875. 6. 2 Rol. 723. I. 5. 
D. 2 Sand. 26. | 


And it ſhall not be ſupplied by a Writ of Inquiry. Dub. 2 Rol. 723. 


a. if there be a Demurrer upon the Evidence, the Jury, which was 
charged with the Iſſue, may aſfeſs Damages conditionally. Cro, Car. 143. 


(E. 2.) When they need not. 


But where there is Judgment, without any Iſſue tried, Damages ſhall be 
aſſeſſed by the Court, or by a Writ of Inquiry. Vide Pleader, (Z. 1, &c.) 
So, if there be a Demurrer to the Evidence upon a Trial, the Jury may be 
diſcharged without aſſeſſing the Damages, which ſhall be ſupplied by a Writ 
of Inquiry. R. Cro. Car. 143. | 


So in Replevin, if the Plaintiff be nonſuited at Nzf prius, and the Jury do 
not inquire for the Avowant, it may be ſupplied by a Writ of Inquiry. R. 


2 Rol. 112. 


So, if there be Judgment for Debt as well as Damages, and the Jury do 
of the Damages: as, 

in Debt, Annuity, Sc. 11 Co. 56. a, Bentham. Te 
So in Ejectment of the Cuſtody of the Land and of the Heir, and intire 
Damages, where they do not lie for the Heir; it ſhall be aided, if the Defen- 


dant releaſes his Damages, and takes Judgment for the Land only. 11 Co. 


56. a. Vide Poſt, (E. 5, 6.) 
Vide Poſt, (E. 8.) 


(E. 3.) To what Value. 


511 


So the jury cannot regularly aſſeſs more Damages than are alledged by (E. 3.) 
the Plaintiff in his Declaration. 10 Co. 117. 1 Rol. 578. J. 5. R. Nil. Not more 


- 


Nor more for Da 


So the Plaintiff ſhall not recover more Damages againſt a Vouchee thah 
are in the Count; for he comes loco Tenentis. 1 Rol. 578. J. 7. 


The 


DER Fate. 
| mages and Coſts together; for it does not appear how) 
much was intended for Damages. 1 Rol. 578. J. 45. 
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(E. 4.) 
When leſs. 


D A M A G 6 8. 
The Damages ought to be aſſeſſed i in direct Terms; for it is not ſufficient 


to ſay, that the Defendant took Goods to the Value of 205. 


But the Jury may aſſeſs for Damages as much as the Plaintiff has counted 
for; and alſo for Coſts, beyond that Sum. R. Cro. El. 866. 10 Co, 117. 6. 
1 Rol. 578. J. 35. R. 2 Cre. 69, 297. R. Nel. 70. 

So the Court may tax, for Damages and Coſts together, beyond the Da. 
mages alledged in the Declaration: as, in Debt ad damnum 10l. Judgment 
quod recuperet debitum & damna ſua, Ge. ad 121. is well. R. 1 Rol. 579. 


So in Real Actions, where no Damages are mentioned in che Count, 


the Demandant ſhall recover his Damage to the Time of the Verdict, or 


Writ of Enquiry. 10 C. 117. 4. 
So in Detinue, the Plaintiff may recover againſt the Garniſhee more 


Damages than were alledged in the Declaration; becauſe he recovers for 


Delay after his Declaration. 1 Rol. 575. /. 10. 


So the Jury may aſſeſs Damages to any Value under the Declaration; as, 
to a Penny, Farthing, &c. 
So, to halfa Farthing, &c. R. 2 Rol. 21. 
So, upon a catching Bargain, the Jury may reduce the Damages to a 
reaſonable Sum: as, where a Promiſe was to pay for a Horſe a Barley Con 
a Nail, and double every Nail, &c. _ may give the Value of the Horſe. 


X. Foe. 111. 


But if the Jury find according to the Promiſe of the Defendant, they are 
not ſubject to an Attaint. Semb. 3 Leo. 150. Mo. 41 
80, where the Jury of courſe find the Damages alledged i in the Count 
without Evidence, they ſhall not be ſubject to an Attaint for it. Dy. 369. J 

So, where the Defendant confeſſes, or admits the Damages for which the 
Plaintiff counts, the Jury ought to find ſo much; as, in Treſpaſs for Reſcous 
of a Diſtreſs ad Damnum 401. if the Defendant juſtifies by Special Matter, 
he admits the Damages. 1 Rol. 578. /. 15. A 

So in Prohibition, if the Defendant acknowledges the Contempt alledged. 


1 Kol. 578. J. 20. 


So, in Debt upon the S. 2 Ed. 6. 13. for not ſetting out his Tithes, to 
the Damage of 200 J. if the Defendant does not take the Damages by Pro- 
teſtation, but pleads a Diſcharge by the St. 31 H. 8. 13. and there is Ifue 
upon it. R. Al. 88. 

So in an Action in the Debet & Solet, for ſubſtracting Suit to a Mil if 
the Defendant confeſſes the Action. 1 Rol. $96. L. a5. 

In a Writ of Right of Ward, if the Defendant acknowledges his Right to 


the Ward. 1 Rol. 578. J. 27. 


Yet a Demurrer to a Declaration does not amount to a Confeſſion of the 
Damages, for which the Plaintiff counts. 1 Rol. 578. J. 30. 


(E. 5.) When aſſeſſed ſeverally. . 


In an Action againſt divers Perſons, who are found guilty of ſeveral 


| Takings or Offences, Damages ought to be aſſeſſed againſt them ſeverally 
as, in Treſpaſs for a Battery and Goods, if one be found guilty for the Bat- 


tery, and the other for the Goods taken. 1 Rol. 570. J. 42. 
In Debt againſt divers by ſeveral Præcipes. 1 Rol. 570. f 40. 
In Decies tantum againſt divers, Damages ſhall be againſt them ſevetaly 
for they are ſeveral Takings. 1 Ro. 570. J. 35. 
So in an Action againſt divers, if one is found guilty at one Time, 
another at another, ſeveral Damages ſhall be aſſeſſed. 


and 


80, 
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So, if ſeveral Cauſes of Action are joined in one Declaration againſt the 
ſame Defendant, the Damages may be ſeverally aſſeſſed. Vide Pot, (E. 6.) 

And it is ſafeſt for the Plaintiff; for, if for one Cauſe an Action does not 
lie, the Plaintiff ſhall have his Damages and Coſts for the other; and the 
Judgment ſhall be reverſed or arreſted only for that Part, which has not a 
good Cauſe of Action. R. Cro, El. 537. R. 1 Rol. 24, R. Mo. 708. 

As, in Ejectione Cuſtodiæ Terre & Heredis, if intire Damages are given, 
it will be bad for the Whole; becauſe the Action does not lie for the 
Wardſhip of the Heir. Dy. 369. 6. Vide Ante, (E. 2.) Poſt, (E. 6.) 
In Treſpaſs quare Clauſum fregit, and for Battery of his Servant, with- 
out ſaying, per quod Servitium amiſit, if intire Damages are given, it will 


be bad for the Whole. R. 10 Co. 130. 5. 


In Aſſumpſit to ſtand to an Award, and not ſue Execution, and a Breach 
aſſigned for both, and intire Damages; if the Award was void, it will be 
bad for the Whole. R. 10 Co. 141, . 

So, in an Action for Words alledged at ſeveral Times, and the Words 
at one Time are not actionable. 1 Rol. 576. J. 20. Per Popham, Cro, El. 
329. Cro. Car. 328. 1 Lev. 134. 3 : 
So, in Covenant, Aſſumpſit, &c. if the Breach be for not Surrendering 
Land and Giving an Obligation, and intire Damages ; where the Breach in 
not Giving the Obligation is null. R. 2 Cro. 115, | 


So, in an Action upon the Caſe, if the Plaintiff preſcribes for Honey, 


Wax, dead Wood, Goods of Felons, Sc. and intire Damages are given, 


where for ſome of the Things the Preſcription is bad ; Judgment ſhall be 
ſtayed for the Whole. R. Mo. 707. Cro. El. 50. 


So, if the Plaintiff intitles himſelf to a Mill by a Leaſe 9 Fac. and afſions 


a Breach for not grinding from 2 Fac. to the 12 Fac. and general Damages 
are given; the Plaintiff ſhall not recover for any Part. R. Mo. 887. 

So, in an Action upon the Caſe, if the Plaintiff charges the inveigling 
away his Apprentice, by which he loft his Service for the Reſidue of the 
Term, which is not yet expired, and the Jury give Damages generally ; it 
will be bad for the Whole. R. 2 Sand. 171. | | | 

So in Covenant, if ſeveral Breaches are aſſigned, and intire Damages; if 
any Breach be inſufficient, it will be bad for tne Whole. R. 1 Sand. 1 54. 


So intire Namages de Incremento given by the Court are void for the 
Whole, if the Action does not lie for Part. R. Mo. 708. 8 


(E. 6.) When not. 
But where there is a joint Cauſe of Action, againſt divers Perſons, Da- 
mages ought not to be aſſeſſed ſeverally; and if they are, a Venire facias de 
novo ſhall go: As, in Treſpaſs againſt ſeveral, if they be all found guilty 
of the ſame Treſpaſs. R. 11 Co. 5. b, Heydon. Carth. 20. 
 Tho' they plead ſeverally. 11 Co. 5. b. R. 2 Cro. 384. 
Or one pleads, Not Guilty, and the other juſtities. R. Cro, El. 860. R. 


# aro. 11s. - 


= Or, if the Declaration be againſt A. ſimul cum B. and againſt B. ſimul 
am A. R,2 Cro. 348. | | 


So, if one, to Treſpaſs for Aſſault, Battery, Impriſonment, and Taking 
of Goods, pleads Not Guilty to the Whole, and the other to the Aſſault 
pleads Son Aſault, and ſays nothing to the Impriſonment or Goods, and it 
is found for the Plaintiff againſt Both; Damages ſhall be aſſeſſed generally 
for the Whole : for the Treſpaſs being joint in the Whole, and he who 


pleaded Son Aſſault being guilty for that, will be guilty of the Whole. R. 
3 Lev, 324. 


; "Pf : MOD „ fa 
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* Vide Courts, 
(P. 9.) 


SY ᷣͤ bbb 
So, if a Plaintiff joins ſeveral Cauſes of Action in the ſame Declaration, 
againſt the ſame Defendant, intire Damages may be aſſeſſed: for it will be at 


the Peril of the Plaintiff if any Cauſe is not ſufficient, in which Caſe, Judg- 
ment ſhall be reverſed for the Whole; and the Defendant has no Prejudice: 


as, in Aſſump/it upon ſeveral Promiſes, R. 1 Rol. 570. l. 12. 1 Rol. 421, 
3 Bul. 258. 7 | 


As, in Ejectment of the Wardſhip Terre & Heredis, and intire Damages: 


for it does not lie for the Wardſhip of the Heir. R. Dy. 369. 6. Vide Ante, 


(E. 2, 5.) Vide infra. e 
So, in Waſt for ſeveral Waſts in feveral Places, intire Damages may be aſ- 


ſeſſed. R. 1 Rol. 569. J. 50. Cro. Car. 414. 


And tho' in Treſpaſs, Trover, Sc. for Goods, ſome are expreſſed inſenſi- 
bly, in Engliſb, * or falſe Latin, and intire Damages are aſſeſſed, it will be 
well; for the Damages ſhall be intended to be all given for the other Goods, 
R. 10 (o. 130, 133-6. 

So, in an Action for Words all ſpoken at the ſame time, tho' ſome be not 


actionable, and intire Damages aſſeſſed; they ſhall be all intended for the 


aCtionable Words. R. 10 Co. 130. 6. R. Mo. 142, 1 Rol. 576. J. 15. R. 

Cro. El. 329, 787. R. Cro. Car. 328. ” 
So, if the Defendant pleads to the Words not actionable Not Guilty, and 
juſtifies for the others, and Iſſue upon it; if intire Damages are given, they 
ſhall be intended for the actionable Words : for upon the whole Matter it 


appears all the Words were ſpoken at the ſame Time. R. 1 Rol. 576, 


AS: | 
So, if Words not actionable are of the ſame Import with the former, and 
are alledged ex ulterior: malitia, and thereby refer to the former. R. Cr, 


Car. 327. Dub. Sho. 80. 


So, in Aſumpſit by an Innkeeper againſt A. pro boſpit” B. at his Requeſt, 
and that he found pro hoſpitio pred? ſuch a Sum, viz. ſo much pro eſculent, 


ſo much pro poculent', ſo much for Apparel; after Verdict, Damages hall 


not be intended pro Veftitu, which it does not belong to an Innkeeper to find. 


Ke. 2 Rol. 79. 


So, if, in a Breach aſſigned, ſome Words are inſenſible, the Damages 


ſhall not be intended for them. R. 1 Rol. 577. l. 35. 


So, if the Plaintiff charges for Impriſonment 7 July, and that the Deſen- 
dant afterwards, viz, 2 June (which was a Time prior) menaced him, 
whereby from the ſaid 2 June negotia intendere nequit ; the Time atter 
the viz. ſhall be rejected, and no Damages intended for that. R. 1 Rv, 
576. J. 40. 

So, if the Plaintiff aſſigns ſeveral Breaches, and one is inſenſible and inſig- 


nificant, no Damages ſhall be intended for that. R. 1 Rol. 577. 1. 15. 


Or in Covenant, where the Plaintiff ſhews ſeveral Covenants, and ſhews 
a Breach only upon one; all the Damages ſhall be intended for that on which 
the Breach is aſſigned. R. 2 Rol. 178. | | 

So, if intire Damages are given, when an Action does not lie for Part, if 
the Plaintiff releaſes his Damages and Coſts, he ſhall have Judgment for the 
Part which is good; as, in Ejectment of Ward of the Land and Heir, 
where it does not lie for the Heir. Dy. 370. a. Vide Ante, (E. 2, 5 


VNide ſupra. 


In Replevin, if the Avowant has a Verdict, which gives Damages for the 
whole Rent, when he was intitled only to two Thirds; he ſhall have Judg- 
ment pro Retorno habendo, if he releaſes his Damages. R. Mo. 281. 

In an Action on the Caſe, if the Defendant pleads Not Guilty to Part, and 
juſtifies for Part in another County, upon which there is a Miſtrial as 10 
one Iſſue; if the Plaintiff releaſes his Damages as to that, it is ſufficient. 

2 Cro. 127. | = 
N 


J. 20. 


„„ = © 


So, if ſeveral Damages are given, and intire Coſts, and the Plaintiff has 


Judgment only for Part; he ſhall have intire Coſts. Hob. 6. Vide Co of, 
(A. 1, &c.) | 


. ) Damages increaſed. 


When increaſed upon View of a Mayhem, Vide Battery, (E. z.) 
Damages may be increaſed by the Court, where the principal Demand is 


certain: As, in Account. 10 H. 6. 24. 6. 
In Debt upon an Obligation, i the Deed is denied. 1 Rol. 572. 
* 2 


| $o, if the Plea be ſent to be tried in a foreign County; for the Jury there 
have not full Knowledge of the Fact. 1 Rol. 


572. J. 5 == 

So, where the Court can aſſeſs Damages without a Writ of Inquiry, they 
may increaſe them after a Writ of Inquiry upon a Demurrer, or Judgment 
by Default. R. 1 Rol. 573. J. 5. 


So the Court may increaſe Damages upon the Yu of ay Juſtice of the 
Court en Pais. 1 Rol. 572. l. 22. 


And where the Court can increaſe, they may mitigate Damages. 1 Rol. 
572. J. 25, 28. 573. J. 7. 


But the Court cannot increaſe Damages, where the Damages are the Prin- 


cipal, and the Court has not certain Knowledge of the Cauſe by the Record, 


or other apparent Matter: as, in an Action for 8 tho? the Defendant 
juſtifies. 1 Rol. 572. J. 3. 


In Treſpaſs for Trees cut. 1 Rel 572. J. 30. 1 Brownl. 204. 
So Juſtices of Ni prius cannot increaſe Damages. 1 Rol. 573. J. 30. 
Nor, the Court upon the Certificate of Juſtices of Ni prius. 1 Rol. 572, 


(E. 8.) Defect in aſſeſſing aided by Releaſe. 


So, where Damages are not the only Thing to be recovered, the Plaintiff 
may ſupply a Defe& in the Aſſeſſment of the Damages, by his Releaſe of the 
Damages: as, in Debt, Annuity, Sc. 11 Co. 56. a, Bentham, 


So, where more Damages are aſſeſſed than the Declaration mentions, the 


| Plaintiff may aid it by a Releaſe of ſo much as exceeds the Declaration. 
| Semb, Ow. 45. R. Tel. 45. 


So, if in a joint Action of Treſpaſs, &c. ſeveral Damages are aſſeſſed; it 
ſhall be aided by a Releaſe, or Nolle proſegui againſt all but one Defendant. 
R. Cartb. 21. 


So, if it be doubtful whether Damages can be given, he may releaſe the 
Damages, and not the Coſts. 2 Rol. 75. 


And Releaſe of the Damages may be at any Time before Judgment. 


2 Rol. 75. 


But if the Jury do not aſſeſs Damages, where Damages only are recover- 
able, it cannot be aided by a Releaſe. Vide Ante, (E. 1.) 

So a Default in Aſſeſſment of Damages cannot be ſupplied by a Writ of 
Inquiry: for then the Defendant will loſe the Benefit of an Attaint, if they 
are exceſſive. Vide Pleader, (Z. 1, &c.) Vide Ante, * I.) 


Vide Fin, (S. 25.) 


DARR EIN 
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DARREIN PRESENTMENT. 
Vide Quare I mpedit, (C. 1, &cc. )—Avatement, (H. 2 6.) 


DARREIN SEISIN 
Vide Seiſin. — Abatement, (H. 28.) 1 


0" 3 T 
oe, Fn = ; 
Bund KG 
Vide Ann, (C.) 
Dies Dominicus. 
Vide Temps, (B. 3.) 


Dtes Juridici. 
Vide Temps, (C. 1, &c.) 


Wear, and Day; 
Vide Temps, (B. 1.) 
Dear, Day, and Waſt, 
Vide Am, Your, & Mat. 


Comperuit ad Diem. 
Vide Pleader, (2 W. 31 ) 


| Solvit ad Diem. 
V ide Pleader, 15 W. * ) 


DEAN AND CHAPTER 
J. ids Eccle efraſrical Per ons, (C. 3. ) 


%%% aA 3 18 


Death of an Incumbent. 
Vide Efgbiſe, (N. 1.) 


—— of Juſtices. 
Vide Abatement, (H. 39.) 


—— of the King. 
Vide Abatement, (H. * )—Tuftices of Peace, (A.8 Vs a (K. 10.) 


g of a Party. 
Vide Abatement, (E- 17,—H. 32, &c.) - Bail, (Q. 5.— R. 5.) 


—— of a Stranger. 
Vide Abatement, (H. 36.) 
of a Teſtatoz. 
Vide Chancery, 3 V. 17. — Deviſe, (N. 21.) 


—— of a Uouchee. 
Vide Abatement, (H. 37.) 


Dying ſeiſed. 
Vide Diſcent, (D. 2, 3, 4.) 


| Viae Dett. 


| JC FI, 

| Vide Action upon the Caſe for a Deceipe. — Chancery, (3 F. 1, 
2—3 M. 25 &c.—3 N. 1.—4 D. 3.—4 H. 4.—4 L. 1. 
4 O. 2.)—Covin. — Juſtices of Peace, (B. 30, &c. Leet, 
64. 6, &c. Poren, (L. 38.) Pleader, (2 H.) 


Writ of Dilceit. 
Vide Ancient Demeſne, (E. 2.) 
DECIES TANTU M. 
| Vide Enqueſt, (F lader, (8. 46.) 
YOL. Hh 8 6 1 DCLARA- 
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DECLARATION. 


Declaration in pleading. 
fe | Vide Count, 


Declaration of Uſes. 
Vide Uſes, (D. 1, &c.) 


DY Oe MS © 
Vide Chancery, (V. 1, &c. and other Places in the ſame Title.) 
— Evidence, (C. 1.)—Sewers, (H. 1, &c.)—Uſes, (N. 20, &c.) 
DE DIMUS PO TES TAE M. 
Vide Chancery, (K. 3z.—P. 2, &c,)—Fine, (E. 7.) 


3 
Fade , 


p E E R-STEALIN G 
Vide Fuſtices of Peace, (B. 47.) 


DEF AMA 1 1 0 IN 
Vide Action upon the Caſe. for Defamation. —Libel.—Pladr, 
(2 L. 1, &c.)—Probibition, (G. 14.) 
— DW SE FF A 17 LL. T; 
Vide Abatement, (H. 52. —1. 27.)—Engqueſt, (E.)— Jufic 
| of Peace, (B. 101. —Pleader, (B. 11, 12.)—E. 42.— . I. 
—3 L. 8—3 M. 28.) —Remitter, (C. 5.) 8 


— 


—_— 
— 


—_— 


DEFEAZANCE. 
= (A) What ſhall be. 


Defeazance is an Inſtrument which defeats the Force or Operation of 
ſome other Deed, or Eſtate. Dp 


2 


e 
And that which, in the ſame Deed, is called a Condition, in another 
Deed is a Defeazance. 


a Day, an Obligation, Recognizance, &c. ſhall be void. R. Cro. El. 623, 
If a Defeazance be abſolute and perpetual, it amounts to a Releaſe. Per 
Hole, Sho. 46. Carth. 64. Vide Pleader, (2 V. 12.—2 W. 35, 37.) 
So a Licence, that he ſhall not be ſued upon ſuch an Obligation, Ge. 
amounts to a Defeazance. Cartb. 64. | 


(B) Chen it ſhall be good. 
(B. 1.) Of a Thing executory. 


Time, or at any ſubſcquent Time. Co. L. 236. b. 
As, a Recognizance, Statute, Obligation, &c. may be defeated by a De- 


Adm. Cro. El. 755. R. Cont. per 3 7 but Sand. acc. 2 Sand. 48. Acc. 
Mo, $11. R. Cro. El. 623. 

So, Rents, Annuity, Warranty, Ge. Co. L. 2 37. 4. 

80, a Power of Revocation. 1 Co. 113.43. 

S0 a Defeazance, that a Statute ſhall not be extended, as to Lands in A. is 
good. R. Mo. 811. 


| defeated; as, a Deviſe 1 any ſubſequent Deviſe. 1 Rol. 590. . 45. 
(B. 2 2.) Of a Thing executed. 


made at the ſame Time. Co. L. 235. b. 
So an Obligation, &c. may be defeated by Defeazance after the Condition 
broken, as w ell as before. R. Cartb. 64. 


(C) when t it call uot be good. 


UT a Thing executed cance be defbared by a Defeazance at a ſub- 
ſequent Time: As, a Feoffment cannot be defeated by a Defeazance at 
a future Day. Co. L. 236. 3. Fitz. Condition. 18. 

Nor a Releaſe to a Diſſeiſor; for it is executed immediately; Go. L. 
236. 6. | 
80 if a Thing, executory | in it's Commencement, be executed, a De- 
feazance afterwards is too late: As, if a Debt be aſſigned to the King F the 
Barons of the Exchequer allow it; if the King ſues Execution, Diſallowance 


— Ys 
So a Befeazance ought to be by Matter as high as the Thing which will 


is not ſufficient; for it, ought to be by Deed. , R. 3 Lev. 234. 

So a Writing ſhall not be conſtrued as a Defeazance, without a Neeeſſity: 
As, if a A. covenants to pay B. 54. a Week, and 100]. at his Death, and B. 
by: another Deed of the ſame Date, reciting the former, covenants to ſave A. 


made 


As, if a Man covenants or grants that upon Payment of a leſs Sum at ſuch 


HINGS executory may be defeated by a Defeazance made at the ſame 


feazance at a ſubſequent Day, as well as upon the ſame Day. Co. L. 237. a. 


If a Defeazance be made of a prior Deb the firſt ſhall be thereby 


So Inheritances, and Things executed may be defeated by a Defeazance 


afterwards 5 the Barons is too late, for the Debt was exccuted by the Aſſign- 


be defeated: and therefore, if an Obligation be to pay at ſuch a Day, an 
Agreement, per Scriptum manu ſud ſignatum, to give Time to a future Day, 


indemnified from all Debts and Securities before made, or afterwards to be 
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JT 
made by him; it ſhall not be conſtrued a Defeazance of the Covenant of A. 


K. Sal. 573. 
So, if it be ſaid, that he ſhall be indemniſied from the Covenant; if it be not 


added, that the Covenant ſhall be void, R. Sal. 575. 


D E PF RY. 
Vide Abatement, (I. 16. —Pleader, (E. 27.—3 M. 17.) 


DE INJURIA SUA PROPRIA 
J. ide Pleader, F. 1 I 3, Ke.) 


5 KR LD W G A 1 
Vide Admiral! , (Gi rerogatroe, 0 1 4) 1 


L IV E R A N G * 


Second Deliverance. 
Vide Pleader, (3 K 4+) 


D E 


D Ki . 
Vide Fait, (A. 3, 4.—B. 5. (—Pleader, (2 X. 6.) 
C WW 7 Wk 


Vide Releaſe, (E. 1.)—Rent, (D. 3, Kc.) 


Dk A. «a6 - 
V ide Abatement, (H. 28, 49. — Baron and Feme, (G. ;.)— 
Eſtates, (B. 3 2. RY, (2 W. 14 47, 48 —2 2. 2.— 
3 O. 18.) 1 


n. 


Vide Chancery, (6. be 2. )—Plader, (Q 1, &c,— 2 V. — 
W. 42. }—Bait, ( R. 7 ) 


Parol demurring. 
Vide Exjaxt, (D. 1, 2.) 


D FCC 
N | 2 ide Alien, (D. I, &c.) 
? e r DEO DANO. 


D E ODP A N D 


Vide Waife, (E. 1, 2.) 


D EP A R T v R E. 
JV. ide Pleader, (F. 7, &c.) 


D E PO 177. 
VPi.ide Chancery, (. 5.) 


D 


DEPRIVATION 


E POSITION 
Vide Chancery, (P. 8:=T. 4, 5:)—Evidence, (C 


4 


Vide 3 (D. 21, 22 )— Abatement, (H. 4 6.) 


„5 


0 


Vide Officer, (D. 1, &c.—Viſcount, (B. I, Kc. 


DERELICT LANDS 


J. ide Prerogative, (D. 6x, 62. ) 


D S 8 E N 7 
Vide Diſcent. 


DE SON ASSAUL T, 
: Vide Plader, (3 M. 1 5.) 


oh SON TORT DEMESNE 


Vide Pleader, (F. 18, &c.) 


DETAINER FORCIBLE, 
| = J. ide Ferna Entry. 
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DETERME 
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DETERMINATION 
Determination of the Authoꝛity of Juſtices of 


Peace. 
Vide Juſtices of Peace, ( A. 8.) 


Determination of an Eſtoppel. 
Vid Eftoppel, (F.) 


— of a Teaſe foz Years. 
Vide Eſtates, (G. 10, 11, 12.) 


— —of Will. 
Vide Eftlates, (H. 6, &c.) 


DET IN u 


(A) When it lies, 


D ETINUE lies by him who has Property in a Thing certain, againſt 


him who detains it ; upon which the Plaintiff ſhall recover the Thing 
detained 7 in Specie. Co. L. 286. . F. N. B. 138. A. E. 


So it lies by him, who has only a Special Property: as, by a Balke of 


Ga: Bro. Detinue 20. 

So it lies if the Plaintiff has a Property, tho he never bad Poſſeſſion and 
therefore the Heir may maintain Detinue for an Heir-Loom. Bro, Detinue 

30, 45. 


If a Statute ſays, that Goods imported ſhall be forfeited, Part to the King, 
and Part to him who will ſeiſe or ſue for them; a Subject may have Detimue 


for his Part of the Goods, for the Action veſts the Property in him. K. 


I Sal. 223. 5 ee 
So it lies, tho' the Defendant came to the Poſſeſſion of the Goods by Bail- 
ment, or by Trover. F. N. B. 138. Co. L. 286. 6b. 


It Huſhand and Wife be divorced, Detinue lies by the Wife for Goods 
given with her in Frank-marriage. F. N. B. 139. A. 


So it lies, tho' the Defendant quitted the Poſſeſſion before the Action | 
brought by Delivery of the Goods to another. Bro. Detinue 1, 2, 33, 344% oi 


(B) Foz what Lhings it lies, 


DET INUE lies for Money or Goods fo certainly deſcribed that they 
may be known: as, for oy in a Cheſt, or Bag: 1 Rol. 606. J. 


For 


AS ts: i. 


df 
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For particular Pieces of Silver, or of Gold. R. 1 Rol. 606. J. 2 5. 

Or, 10 many Ounces of Silver, or of Gold. R. Tel. 81. 

80, for Money taken in the View of another, tho' it was not in a Bag. 


1 Rol. 606. J. 16. 
So it lies for twenty — of Wheat. Bro. Detinue 51, 


(C) Foz what, not. 


pur Detinue does not lie for Money at large; for one Piece cannot be 
known from another. Co. L. 286, R. Cro. El. 457. 

Nor, for Wheat out of a Sack, or Bag. Co. L. 286. 

So it does not lie for an Hawk, or other Thing of Pleaſure, tho' re- 
claimed. 


So it does not lie de und Domo wocatd a Bee-Houſe: R. 2 Cro. 39. 


D when it does not lie. 


ND Detinue does not lie, if the Plaintiff has not the General or Special 
Property at the Time of the Action; as, if the Defendant took the 
Goods as a Treſpaſſer; for by the Treſpaſs the Property of the Plaintiff 1 is 
diveſted. Per Brian, 6 H 7. 9. a 
So, if A. bails Goods to B. and afterwards gives them to C. C. ſhall not 
| have Detinue againſt B. who had a ſpecial Property by the Bailment, Mod, 
e. 216. 
So it does not lie againſt him, who never had the Goods: and therefore; 
it does not lie againſt an Executor upon a Bailment to his Teſtator, if the 
| Goods never came to the Poſſeſſion of the Executor. Bro. Detinue 19. 
So it does not lie, if the Goods never were detained, by the Fault of the 
Plaintiff: as, if the Defendant finds Goods, and before Demand, loſes them 
by Accident, Semb. Bro. Detinue 1, 33, 40. 


Detinue of Charters. 
Vide Charters, (B. 1, &c. Plaader, (2 X. 1, &c.—2 L. 6.). 


Pleading in Detinue. 
Vide Pleader, (2 X. 1, &c.) 


| Hll detinet. 
EY Vide Phader, (2. W. 44.—2 X. 3.) 


DETT, 


i - 4 o 
— W 2 
AN. 9» 
. 


V 
(A) Mhen it lies. 


0 A. 1 .) Upon in Act of Fe 


DEPT lies upon every Contract ini Deed, or in Law. 
As, if an Act of Parliament gives a Penalty, and does not fay, to 
whom, nor by what Action it ſhall be recovered; an Action of Debt lies 

upon ſuch Statute by the Party grieved: As, upon the Sc. 14 H. 8. 5. That 
every Practiſer of Phyſick in London without Licence ſhall forfeit 51. a Mont, 
a Moiety to the King, a Moiety to the College of eee R. 1 Ral 

r 
” Upon . St. 2 & 3 Ed. 6. 1 q . which gives the treble Value for not ſt. 
ting out of Tithes. R. 1 Rol. 598. J. 30. 2 Inſt. 650. 

Upon the St. 28 El. 4. which ſays, the Sheriff ſhall take for his Fees 
no more than 12 d. for every 20 f. under 100/, and 64. for every 20. 
above 1001. the Sheriff ſhall have Debt for his Fees. R. 1 Rol. 598. J. zj 
Mo. 8 53. I Sal. ad Lat. 17, 51. Vide Vi Mount, (F. 2.) (Vide ro 
1.) | 
a 4 for a Sum of Money payable, upon a Deviſe out of Land. Per Hit, 
Sal. 415. Mod. Ca. 26. 
Vide Aclion 19255 Statute, (E. 1, 2 F.) —Vide Poſt, . 5 


WE 2.) Upon a Judgment. 


80 Debt lies upon a Judgment, within or after the Year after Recovery 
43 Ed. 3. 2. b. 
Upon a Judgment for Debt or Damages in a Court of Tandon by ſpecial. 
G Debt lies in B. R. or C. B. tho the original Action could not have 
been brought there. R. 1 Rol. 600. J. 45. 
So it lies there upon a Judgment in an Inferior Court, removed thither by 
Error, or Certiorari. Hut. 118. R. 1 Lev. 134. 
: So it lies for Damages recovered in a Real Action; for, by the Judgment, 
Y they are reduced to a Perſonalty. 1 Re. 600. „ 25, 37+ 
= For Damages recovered in Waſt. 43 Ed. 3. 2 
For Arrearages recovered in Account. 1 Rol. 600. J 40. 
7 For Damages recovered in Right Cloſe, in Antient Dang. 8 Ed. 4. 
So Debt lies upon a judgment on a {Recognizance againſt Bail. R. 1 R. 
600. J. 5. 2 Leo. 14. 
Upon a Judgment in Scire facias. 3 Mod. 188. 
So it lies in C. B. upon a Judgment in Sc:re facias upon a Recognizance 
in B. R. Dy. 306. a. in Marg. 
Debt lies in B. R. upon a Judgment in C. B. removed thither by Error | 
Semb. 1 Sid. 230. 
So it lies there upon a Judgment there after Error brought in the Euche- 
" quer, R. 1 Sid. 236, Tut. 602. 1 Lev. 153. Ray. 100. 
Or, after Error depending in Parhament ; for only the Tranſcript of the 
Record is removed. 1 Sid. 2 * 8 
0 
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wiſe; for he has choſen another Remedy. Vide 1 Rol. 60 1. 


Dy. 299. 6. 


tur entred upon the Roll. 


. purſuant to the Statute. 


. 
80 it lies in the Marſhalſea, or other Court of Record, upon a Judgment 


in C. B. or B. R. R. 1 Sal. 20g. 


So it lies in C. B. upon a Judgment there, affirmed upon Error in B. R. 
Co. Ent. 1 53. 


But Debt does not lie upon a Judgment for the Arrearages of an Annuity, 


Rent: ſervice, &c. for the Freehold is continuing. 43 Ed. 3: 2. 1 Rel, 600. 
. 32. Vide Poſt, (B.) 


Nor, for Damages recovered in a Court-Baron in Dower by the Sr. of 
Merton 1. 4 Co. 30. 5. 1 Rol. 600. J. 50. 


Nor does it lie upon a Judgment, after Execution ſued by Elegit, or r other- 


Vide Execu- 
tion, 7c 14.) 


Tho' the Defendant, taken in Execution, eſcapes. 1 Rol. 601. L 32. 


Tho' the Elegit be not returned, or the Plaintiff diſagrees to the Return. 
1 Rol. 601, I. 25. 

Nor does it lie, if after Judgment the Cauſe is teferred, and a Dimitti- 

I Rol. 60 1. J. 30. | 

Or, the Record be removed by Error. Semb. 2 Vent. 261. if the Plaintiff 

does not declare upon the ſpecial Matter ; for then it lies. 


R. Cont. where only a Tranſcript of the Record is removed. 
Vide Pleader, (2 W. 36, &c.) 


R. 3 Lev. 397. 
1 Lev. 153. 


A. A2. 992 .. . — 3 2 A e. . Sh. Dope, 
6. | 


(A. 3 ) Upon a Statute, or Recognizance. 


So Debt lies upon a Statute-Merchant ; for it is in the Nature of an Obli- 
gation, and has the Seal of the Party. 1 Rol. 599. J. 40. 

And upon a Recognizance in the Nature of a Statute-Staple. Dub. 1 Rol. 
$99. J. 50; 1 Leo. $2, 


So, upon a Recognizance before the Mayor of London, &c, Dy. 219. 
1 Leo. 284. 


Upon a Recognizance in Chancery, Dy. 369. b. 306. a. Cre. El. 608. 
1 Ver. 313. bar? it ought to be ſued by Scire facias in Chancery. 


So it lies in B. R. upon a — againſt Bail i in C. B. Med. Ca. 
_ 


Or, upon a Recognizance by Bail in the ſame Court, Med. Ca. 159. R. 


. Trin. 13 Ann. in C. B. Vide infra. 


So Debt lies upon a Recognizamce, tho“ he had Judgment before in a 


Scire facias upon the fame Recognizance, which ſtands in Force. K. Cro. El. 


608, 817. 
80, upon a Writing deſigned to be a Statute-Staple, but not executed 


R. Cro. El. 233, 494. Vide Statute-Staple, (A.) 
But Debt does not lie upon a Statute-Staple; for the Seal of the Party is 
not affixed. 1 Rol. 599. J. 45. Cont. Semb. APs. Ent. 223, 2 

So it does not lie upon a Recognizance by Bail in B. R. for the Bail will be 
ouſted of the Advantage of rendring the Body before the Return of the ſecond 
Scire facias, &c. Cont. 1 Brownl. 65. R. acc. Ray. 14. Cont. Mod. Ca. 132, 
159. Vide Bail, (R. 1, 9.) Vide ſupra. 


Nor, (as it ſeems,) upon a Recognizance by Bail in C. B. Cont. 1 Rol. 
600. J. Is. R. cont. in C. B. Trin. 13 Ann. 


So it does not lie upon a Recognizatite, after Agent upon it in a Scire 


Facias. 1 Rol. 601. * 1.0. 


(A. 4.) Upon other Specialty. 


So Debt lies upon an Obligation, or any other Deed or Special 
Vor, II. Fr a 6 8 7 r ee As, 
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| ceived Money from A. ad computandum; A. may have Debt upon it. 


E Vent. 106. 


ten Vears, Debt lies for it; for during the Vears it is but a Chattel. Rol. 


this Statute. Co. L. 162. 3. 


Vicars, &c. by Debt or Diſtreſs, Debt lies upon an Augmentation of an 


DF. 11 
As, if a Man by Obligation, or other Deed, acknowledges that he has re- 


1 Rol. 597. l. 30. 
Or, that he has ſo much of the Money of A. in his Hands. 1 Rol. 597. 

I. 
. if he covenants to pay A. a certain Sum, Debt lies upon it. 
Or, to pay his Proportion of ſuch a Suit, with an | Averment that his Pro- 
portion was ſo much. R. 3 Lev. 429. 
So Debt lies upon a Bill to pay 20/. for the true Payment of 10], R. 


So Debt lies upon a Tally againſt a Teller, when wy comes to his 
Hands. 1 Rol. 599. J. 32. ; 


(A. 5.) Debt He Ken, 


So, if a Leaſe be of Lands or Tenements for Years, or at Will, rendring 
Rent; Debt lies for the Rent, be: the Common Law. Lit. 5. 58, 72. 
1 Sid. . 

So, if a Leaſe be for Years, or at Will, of an incorporeal Inheritance; 
as, an Advowſon, Common, Tithes, Fair, Market, Franchiſe, . or Office 
Ge. Co. L. 47. 4. 

So Debt lies, tho' the Leaſe be rendring Corn, or other ella Thin 
R. 1 Rol. 591. J. 30. 4 Leo. 46. 3 Leo. 260. 

So, if a Leaſe be for Life, after the Eſtate of Frechold' Metermined Debt 
lies for Arrears: As, if a Leaſe be for Life, or pur auter Vie, and the Leſ- 
ſee, or guy que vie dies, Debt lies for Rent due at his Death. 1 Rel. 596, 
J. 17, 20. Co. L. 162. a. 4 Co. 49. 4. 

So, if the Leſſor enters for a Condition broken , or a Forfeiture, Debt lics 
for Rent due before. 19 H. 6. 42. 6. I Kol. 596. J. 40. 

So, if he recovers for Waſt. 1 Rol. 596. J. 35. 

So. if the Leſſee ſurrenders to him in the Reverſion. 4 Co. 49. 4. 

Or, aſſigns to A. who ſurrenders. 4 Leo. 17, 8. 

So, if there be a Leaſe for Life, Feoffinent, Cc. rendring Rent, for 


598. J. 10. 
So, for Rent, upon a Leaſe for Years upon Condition to 3 the Fee, due 


before the Condition performed. 1 Rol 595. J. 15. 
So, if Rent be granted in Fee, for Life, Sc. with a Nomine Pane; Debt 
lies for the Nomine Pang, tho' it goes to the Heir along with the Rent. G. 
L. 162. 5. 1 Rol. 595, J. 17. 
So, by the Sz. 32 H. 8. 37. Debt Jas by an Executor or Adminiſtrator 
of any ſe 100 iſed of a Rent Service, Charge, or Seck, or of a Fee- farm Rent, 
in Fee, in Tail, or for Life 8 another, againft him that ought to pay the 
ſame, his Executor or Adminiſtrator, 
A Leaſe for Life, or in Tail, rendring Rent ; it 18 a "JEFF within 


So it lies againſt any, who claim under him, that ought to pay, by Pur- 
chaſe, Deviſe, or Deſcent. 2 Yer. 613. R. 1 Leo. 302 

80, by the ſame Statute, if a Wife ſeiſed of a Rent, Ge. in Fee, Tail, 7 
or Life, dies; her Huſband ſhall have Debt for the Arrears due at her 

eath. 

And this, as al for Arkh before the — as — Co. L. 162. l. 

So by the St. 29 Car. 2. 8. which gives Remedy for Augmentations to 


annual Payment reſerved upon a Leaſe for Lives, during the Continuance 0 
wy Lives. R. 3 Lev. 83. 8 5 
2 


. 
80 now, by the Sr. 8 An. 14. Though a Leaſe for Life be bbc 


any Perſon having Rent due on any Leaſe for Life or Lives may bring Debt 
for the ſame, in the ſame Manner as if due on a Leaſe for Years. 
Vide Rent, 3. KC.) 


327 


(A. 6. ) Debt fol an Annuity. 


So, if an Annuity be granted for Years, Debt lies for the Arrears. R. Co. 


El. 268. R. cont. Cro. El. 3. Dub. Cro. El, 895. Acc. 1 Bul. 151. D. 
cont. per Holt, 5 Mod. 143. 


So if it be granted for Life, or pur auter Vi ie; after the Eſtate determined, 
Debt lies for the Arrears before. R. Goldsb. 30. 


So, if the Grantee of an Annuity in Fee, leaſes for Yeu: after the 


Term expired he ſhall have Debt tor the Arrears during the Term. 1 Rol. g 


597. J. 10. 

So, if a Parſon who has an Annuity in Right of his Church, reſigns or is 
deprived ; be ſhall have Debt for the Arrears incurred before bis Ref ignation 
or Deprivation. 19 H. 6. 41.6. 1 Rol. 595. J. 50. 

So, if the Parſon dies, his Executors ſhall have it. 4 Co. 49. 4 


So, if a Biſhop had oranted an Annuity before the S. 1 El. 19. confliyed 


by the Dean and Chapter, and dies; Debt lies againſt the — for the 
Arrears at his Death. R. 1 Rol. 592. J. 20. 


But by Common Law, Debt does not lie for the Arrears of a Rent or An- (A. 7.) 
nuity in Fee, in Tail, or for Life, ſo long as the Eſtate of Freehold has Con- 4 
tinuance. 8 E. 6. 6. 2 1 Rel. £94. . | ” 


As, if the Lord aliens his Seigniory in Fee ; Debt does not lie for Rent of — 9 
his very Tenant in Arrear before the Alenation, 19 H. 6. 42. b. 


If a Leflor, after a Leaſe for Lite, grants the Reverſion ; Debt does not 
lie for the Arrears before the Grant. 1 Rol. 595. J. 35. 


If he enters upon the Leſſee, and detains until Payment; he ſhall not, 
$ during his Seiſure, have Debt for Arrears before. 1 Rol. £08. 5 ut. - 

If a Leſſee for Life leaſes to A. for Years, and then ſurrenders to his Leſſor 
upon Condition, and A. ſurrenders to him and takes a new Leaſe, and after 
| the Condition performed the Leſſee for Life re-enters, and ouſts the Leſſee 
| for Years, who re-enters; he ſhall not have Debt againſt A. for Rent upon 
the firſt Leaſe, for it was determined. R. Cro. E/ 264. 


So, if a Rent or Annuity in Fee, Sc. be demiſed for Years ; the Leſ- 
ſee ſhall not have Debt during the Term, R. 1 Rol. 595. J. 40. Semb. Cro. 


El.8 
If "Leſſee for Life of a Rent, Se. acknowledges a Statute, and afterwards 
releaſes to the Terre-tenant, ** then the Conuſee extends , the Conuſee 
ſhall not have Debt for the Rent, tho' his Intereſt is but a Chattel ; for, as 
to him, the Freehold, out of which it was derived, has Continuance. 


R. 

in I Rol. F 596. J. 5. 

So an Executor or Adminiſtrator ſhall not have Debt upon the Sr. 32 H. 
1 8. 37. for the Arrears of a Rent- charge againſt the Occupier ; but it ought 

to be againſt the Tenant of the Land. Semb. Al. 62. 

1 Nor, againſt the Iſſue in Tail for Arrears incurr'd in the Life of his An- 
bay ceſtor. R. 2 Ver. 613. : 

Nor, againſt the Lord by Eſcheat, or Tenant in Dower, or by the Cur- 
1 teſy; for they do not claim mere by the A 1 Leo. 302, 3. 
to | 


(.A. 8.) Debt 
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(A. 8.) Debt upon Contract. 
(A. 8.) So Debt lies upon every expreſs Contract to pay a Som certain: as, if a 


Erxpreſ. Man covenants or grants to pay. R. 1 Leo. 208. 


So, if a Man retains Counſel for 40s. per Ann; Debt 7M for the 40s. 
37 H. 6.8.6. 

If he retains an Attorny to proſecute a Suit for him, capiendo 3 5. 4d. fer 
Term for his Fee beſides Expences ; Debt lies for his Fee. R. 2 Rol. * 
Vide Attorny, (B. 18.) 


So, if a Solicitor, or a Stranger, retains him for another. R. 1 Rol. 59 3. 
J. 51. 594. J. 10. 

And it lies againſt him for whom he was retained, as well as againſt the 
Retainer. R. 1 Rol. 593. J. 45. 


So it lies upon Conceſſit Solvere, according to the Cuſtom of 1. Briſtol, 
Sc. R. 4 Leo. 105. | 
So, if a Man pays the Debt of B. at his Requeſt, to be repaid upon Re- 


queſt ; Debt lies for it againſt B. for it is a manifeſt Contract between them. 
R. 1 Rol 593. J. 25. 


Or, delivers Money to B. to be pad at ſuch a Day. I Rol. 597, 1. 50, 
Or, to be lately kept. 1 Rel. 597. J. 51. | 
Or, to be B.'s Money upon ſuch a Condition, otherwiſe to be redelivered, 
41 Ed. * 10. 
Or, to be paid to another; and he does not pay it. Dy. 20. ö. 
Or, to be expended for his Uſe ; and he does not expend it. R. Co. El. 


So, if Money be delivered to A. to be paid to B. Debt lies by B. R. 2 Ru 


50 Debt lies tho the Contract be by Way of a Promiſe n upon 
a good Conſideration, as, upon a Promiſe to pay 100. upon the Marriage 
of B. 1 Rol. 593. I. 10. 

A Promiſe to a Phyſician, Surgeon, &c. if he makes a Cure. 1 Rol 93 
L 

1 Bag Promiſe to a Carpenter, Labourer, Tc. if he builds or repairs an 
Houſe, Way, Sc. 37 H. 6. 9. 4. 17 Ed. 4. 5. 4 
" tho! the Promiſe be for the Advantage of a Stranger : as, if a Man pro- 
miſes to pay ſo much for the Education of the Child of another. R. A. 6. 


1 retains a Taylor for 40 f. to make a Garment for his own Daughter. 
2 Rol. 77. 


Or, for the Servant of his Daughter KR. Cro. El. 880. 
So it lies, if the Sum be not certain, if it may be afcertained : as, upon 
an Agreement to pay the Debt of A. R. 2 Jon. 184. Dub. Cro. El. 75% 


To pay a Taylor Quantum meruit for making Garments, and finding 
Neceſſaries for them. 


To pay his Proportion of the Charge of a Suit, with an Averment that his 
Proportion is ſo much. R. 3 Lev. 429. 

To pay ſo much for the Time his Son had dieted with him; where the 
Father promiſed 8/. per Ann. and died within the Year. Co. El. 7 56. 

80, if a Man! in a Tavern has Wine, Debt lies for it. 


So Debt lies, tho! there be only an implied Contract: as, if a Man be 
found in Arrear upon Account. 1 Rol. 598. J. 47. 


Tho' the Account be made before 2 


If a Bailiff pays more than he has received, Debt lies for the Sur K. 
1 Rol 598. J. 51. 


co 


\} 


Vide Leer, (O. 11.) 


F the Recovery of it: as, upon the Sr. 
paid out of Land. 


1 
So Debt lies for Money awarded by an Arbitrament. 
Arbitrament, (I. 1.) 


So, by B. for Money paid to A. for the Uſe of B. I Rol. 597. l. 55. 
Tel. 23 


2 Sand. 66. Tide 


Tho! paid there for his Uſe without his Command. Semb. Cont, 1 Rol. 597- 
KY 

85 Debt lies for a Nomine Pænæ. 1 Leb. 110. 

So Debt lies for the Penalty of a By-Law, tho' it be not ſaid, 1 what 
Action it ſhall be recovered. R. 1 Rol. 599. J. 25. 

So if, by Cuſtom in a Borough, the Burgeſſes preſcribe to chooſe a Perſon 
to collect the Lord's Rents, and to pay 20s: per Ann. for the Profits of a Mar- 
ket ; Debt lies by the Lord for the 20s. 1 Rol. 395. 1. 20. 997. J. 5. 

So Debt lies for a F. ine, due by Cuſtom for a Pound- breach. 11 H. 7. 
14. 2. Hard. 486. | 

So, for Sn due for Merchandize, tho' the Goods are forfeited for 
Non-Payment. R. 1 Rol. 383. 

So; for Toll due by Cuſtom: Hard. 486. 

So, for Bar-fees due to a Gaoler. Hard. 486. 


So, for every Duty created by the S Law, or by Cuſtom. Per 
Hale, Hard. 486. 


80 Debt lies for a Pain or Amerciament i in a Court-Baron. 
R. 1 Leo. 203. Dub. Carth. 184. 


So, for a Fine aſſeſſed by a Steward 1 in a Court-Leet. R. Cro. El. 581. 


So, for a Fine upon an Admittance to a Copfhold. - 1 Sid. 58. 2 Mod. 
230. 3 Mod. 240. Adm. Hard. 487. Vide Copybold, (H. 6.) 
So, for a Fine impoſed for the Refuſal of an Office R. 3 Lev. 116; 


So, for the Profits of Courts, reſerved to the Lord upon a Grant of the 
Manor. 


Mo. 870. 
So Debt lies againſt a Sheriff for Money levied by him upon a Fieri fa- 


cias; for the Law creates a Contract for his paying. R. 1 Rol. 598. J. 10, 


Fho' the Writ be not returned. R. 1 Rol. 598. J. 15. 
80 Debt lies upon any Statute, which gives an Advantage to another, for 


32 H. 8. 1. for Money deviſed to be 


Per Flolt, Mod. Ca. 26. Vide Ante, (A. 1.) Vide 
Afton upon Statute, (E. 1, &c.) 


For Fees. given by Statute to a Sheriff. P. Mo. 8 53 


For Fees upon the Execution of an Elegit. 1 Sal. 209. 
Vide * (D. 1 ) „„ 


B) Then Debt does not lle. 


RYT Debt does not regularly lie for a Thing fallen, of which there i is an 
Eſtate of Inheritance or Freehold continuing: as, for Arrears of a Rent, 
or Annuity in Fee, in Tail, or for Life. 4 Co. 49. Vide Ante, (A. 7.) 

So Debt does not lie by the Lord, for a Relief. Co. L. 47. b, 

Nor, for Eſcuage. Co. L. 47. 5. 

Nor, for Aide pur faire Fitz chivaler ou File narrier. Co. L. 47. b. 

80 Debt does not lie for the Arrears of a Rent in Fee, in Tail, Sc. tho 
the Eſtate be determined by Act in Law: as, if Rent be in Arrear, and then 
the Tenancy deſcends to the Lord. 4 Co. 49. a. Vide Ante, (A. 7.) ʒ 

And it did not lie by an Executor or Admiſtrator, where his Teſtator or 
Inteſtate could not have it, until the K. 32 H. 37. £0. 49. 4. 


Vor. 7 6 T 1 


2 Sand. 66. 
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ty has choſen another Remedy. Vide Ante, (A. 2, 3.) 


= 8 SD 
8o Debt does not lie upon a Judgment, Recognizance, Sc. when the Par 


So Debt does not lie upon an Agreement by Way of Promiſe, where the 


. Conſideration was executed: as, to pay ſo much fot Service done, &c. 


1 Rol. 594. J. 25. Vide Action upon the Caſe upon Aſumpfit, (F. 6.) 
Tho' it was executed at his Requeſt: as, if in Conſideration of Goods fold 


to A. at his Requeſt, he promiſes to pay if A. does not pay; Debt does not 


lie, but Aſumpfit, for the Contract was by the Sale, to which he was not 
a . ; and his Requeſt, without more, does not make him Debtor. R. 


1 Rol. 594. 1. 30. Hard. 486. 
So, if he makes ſuch Promiſe immediately after the Sale; for it ſounds j in 


Covenant. 1 Rol. 594. J. 35. 
So, if he promiſes A. to pay him 10s. per Week if he will ſerve his 


Aunt; Debt does not lie, for the Service was not to himſelf; and ſo there 
Wants a Quid pro quo. Dy. 272. in Marg. 


| So, if a Man be at a common Inn, Debt does not lie for Diet of him, his 


Servants, or. Horſes without ſome Price agreed or ſome Contract. 3 1 


4101. 


So, if a Man endes that if A. will releaſe his Debt to B. he himfel 


will be his Debtor ; Debt does not lie. 9 H. 5. 1 

If a Man demiſes for Years, if a Life ſo long lives, (without ſaying what 
Life, which is uncertain and void,) at ſuch a Rent; Debt does not lie for the 
Rent as a Sum certain due by Covenant. Sin. 570 

So, if the Property be not altered by the Bailment, Debt does not lie: 
as, if a Man delivers Money to B. in a Bag unſealed he cannot have Debt 


for it. 1 Rol. 597. J. 20. 
So Debt does not lie upon an Arbitrament for a collateral Thing awarded, 


K. 1 Kol. 591. I. 32. 


So Debt does not lie for Arrearages found upon an Account, where Ac- 


count does not lie for ſuch Thing. 1 Rol. 599. J. 2, 5. 


So Debt does not lie for the Surplus, where a Receiver pays more than 
he received; for he ſhall not have Allowance as a Bailiff, R. 1 Rol. 599. 


J. 20. 
So Debt does not lie for the Intereſt of Money, due upon a Loan; but he 


onght to have Aſumpit. R. 1 Vent. 198. 
So Debt does not lie upon an Agreement to pay Firſt-Fruits to the Biſhop: 
for it is not within the Conuſance of the Temporal Courts. Co. L. 162. 0, 
So Debt does not lie upon a Bill of Exchange againſt the Acceptor; for 
the Acceptance binds him by the Cuſtom of Merchants, but does not rai 


a Duty. R. Hard. 485. 
So it does not lie upon a Note to pay, whthour a Conſideration ; tho' al- 


ledged that it binds by Cuſtom. R. Skin. 398. 

So Debt does not lie for Part of a Debt upon an intire Contract: as, it 
Man by Deed promiſes to pay 100 J. per Ann. to A. for collecting his Rents, 
and dies after three Quarters of a Year expired, and within the Year ; Debt 
does not lie by A. for 75 I. for his Salary for the three Quarters of a Lea. 
R. 1 Sal. 65. Vide Poſt, (C. 1.) 

Vide Ante, (A. 2, 3, 7.) 


© By whom Debt lues. 


By alm Co- IN Caſes where Debt lies, it is maintainable by the Party. to the Contra, 


venant lies, 


Vid Covenant, 


(B. 1, Kc.) 


his Executor, or Adminiſtrator. 
do, 


F 

Fo, ſometimes the Executor, or Adminiſtrator may have Debt, where his 

Teſtator could not have it: as, by the Sf. 32 H. 8. 37. by the Executor, 

or Adminiſtrator of a Man ſeiſed of a Rent, Fee-farm, &c. for Arrears due at 
his Death. Vide Ante, (A. 5.) 


So, by the Executor, or Adminiſtrator of the Lord, for a Relief due at his 
Death. Cv. L. 162. 3; 1147, 6: 15. 4 


Or, for Eſcuage; for it is a Fruit Wies, and goes to the Executor. 


So, for Aide, due at his Death, pur faire Fitz Chivaler ou File marrier. 
1 Rol 596. /. 50. 
So Debt lies by him, who is privy in Eſtate : as, upon a Leaſe for Years by 
B. Debt lies by his Heir for Rent due after the Death of his Anceſtor. 1 Rol. 
591. J 47. 5 H. 7. 19. a. 
S8o Debt lies by an Aſſignee of a Reverſion for Rent incurred after Attorn- 


ment, Co. L. 310. 1 Kol. 591. J. 45. and this, by the Common Law, 
without the Aid of the Sf. 32 H. 8. 34. 4 Mod. 81. 


So, by an Aſſignee of Part of the Reverſion, for his Proportion. Adm; 
Cro. El. 037, 651. 

So, by a Grantee of Rent, if the Leſſee attorns. Semb. 1 Lev. 22. 

80, by the Deviſee of a Reverſion; for the Rent is incident to the Rever- 
ſion. R. 5 H. 7. 19. a, Skin. 367. 
So, if a Deviſe be of a Reverſion of Lands in Capite, which is void for a 
third Part by the Sr. 32 & 34 H. 8. it lies by the Deviſee for two third 
Parts of the Rent. N. Cro. El. 851. Vide Ante, (B.) 

So, if a Deviſe be of a Moiety of a Rent, without the Reverſion, to three 
Sons to be divided; Debt lies by each Son for his Share of the Rent. Per 

3 J. Popb. cont. Cro. El. 637, 651. Vide Suſpenfon. 

So, by a Deviſee of a Reverſion againſt an Aſſignee of a Term, after Aſ- 
ſignment of the Reverſion, for Arrears due before Aſſignment, R. Skin, 

6 

: * if Leſſee for Years aſſigns all his Term to B. rendring Rent ; Debt lies 
by the Leſſee for the Rent, as 75 for it is not a Sum in Groſs, tho no Re- 
verſion remains in the Leſſee. R. Carth. 161. Vide Poſt, (E. * 

So, againſt the Aſſignee of B. Carth, 162. 

So, if A. the Leſſee, ſurrenders, rendring Rent, he ſhall have Debt for 
the Rent, as ſuch, for it is not a Sum in Groſs, Carth. 162. in Marg. 


So Debt for Rent, reſerved upon a Demiſe, lies by the Lord, who has 
the Reverſion by Eſcheat. Adm. FH”, w ß 


Lord, who entered for the Alienation in Mortmain. TERS: 
So, by the Lord, who claims the Reverſion by the Purchaſe of his Villein. 
5 H. 
, So Debt lie lies by the Aſſignee of a Reverſion, after the Term expired, for 
Rent due at the End of the Term. R. 2 Cro. 117. 
So, by an Executor of an Adminiſtrator, who being poſſeſſed of a Term 
for 100 Years made a Leaſe for 5 Years, for Rent due before the Death of 


the Adminiſtrator ; tho' the Intereſt in the Reſidue of the Term belongs to 
the Adminiſtrator de Bonis non, &c, R. 2 Lev. 100, 


(D) ) By whom, nor. 


UT if a Leſſee aſſigns his Term, Debt does not lie by the Leſſor, 
againſt the Executor of the Leſſee, for Rent due after che Aſſignment. 


R. 3 Co. 24. 4. Cro. El. 556. Poph. 12 1. but R. cont, 1 Sid. 266. 2 Vent. 
209. Vide Fal, (E.) 


So, 


So, if a Reverſion be granted in Mortmarin, Debt lies for the Rent by the 


+ o 
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1250 wwhom 

Covenant lies, | 
Vide Covenant, 

(C. 1, &c.) 


1 


So, if the Leſſor grants his Reverſion to another, he ſhall not =_ Debt 
for Rent due after his Grant; for the Rent is incident to the Reverſion. 
4 Co. 22. 5. 23. 4. 6. 

So a Grantee of a Reverſion ſhall not have Debt againſt the Leſſee for 
Rent due after Aſſignment of the Term to another. R. Poph. 55. 

So, if the Grantee of a Rent, when the Rent is in Arrear, aſſigns his Rent, 


and dies; his Executor ſhall not have Debt for the Arrears by the Sz. 32 H 


3. 37. * by the Aſſignment his Teſtator himſelf had loſt his Arey, 


4 Co. 50.6. 


(E) Againſt whom Debt lies. 


0 Debt is maintainable againſt the Party to a Contract, his Executor, or 
Adminiſtrator. Dy. 4. 6. 
As, if a Leſſee aſſigns his Term, the Leſſor himſelf may have Debt for 
Rent due after the Aſſignment, if he will; for the Privity of Contract con- 
tinues, and the Leſſor need not relinquiſh the Leſſee, and reſort to the Af. 
fienee nolens volens, when perhaps the Aſſignee is not reſponſible. R. 
Co. 2 
a So, i. the Executor, or Adminiſtrator of the Leſſee aſſigns the Term, 


Debt lies againſt him for Rent due after the Aſſignment. K. cont. 3 Go. 


24. 2. Cro. El. 555. Poph. 120. Semb. cont. Cro. El. 715. Mo. 600. 
Dub. Lat. 260, R. acc. 1 Sid. 266. R. acc. 2 Vent. 209. 3 Mad. 325 
1 Lev, 127. 

So, if the Leſſee himſelf aſſigns, Debt lies againſt his Executor, or Admi- 
niſtrator, if he has Aſſets. Cont. 3 Co. 24. 4. Dub. Lat. 260. K. acc. 1 Sid, 
266. 2 Vent, 209. 

So, if the Leſſee aſſigns Part of the Land, a Grantee of the Reverſion ſhall 
have Debt againſt the Leſſee for the whole Rent; for the Privity continues, 
where he has aſſigned only Part of the Land demiſed. R. 3 Co. 24. 4. Or. 
El. 633. 

So, if the Executor of a Leſſee aſſigns Part of the Land, the Leſſor may 
have an Action againſt the Executor for the whole Rent due after the Aſſgn- 
ment. R. Lit. 53. 

If the Leſſee afligns Part of the Land to . who enfeoffs B. yet Debt les 


againſt the Leſſee. Semb. Dy. 4. 6. 


So, if the Leſſee himſelf makes a F 8 R. Dy. 4. b. in Marg. 
So, if the Leſſee gives an Obligation with Condition for Payment of the 
Rent, Debt lies by the Leſſor, upon the Obligation, after Aſſignment of the 


Term, and Acceptance of Rent from the Aſſignee. Cro. Car. 188. 


So Debt lies againſt the Executor, or Adminiſtrator of the Aſſignee, tho 
the Executor waives the Poſſeſſion; for, if he be Executor, he cannot waive 
in Part. R. 2 Rol. 132. 

So, if the Leſſee rhe his Term, the Leſſor, if he will, ſhall maintain 
Debt againſt the Aſſignee. Q. Dy. 247, 8. 

So, if the Leſſee aſſigns a Moiety of the Land for the whole Term; the 


Leſſor, if he will, may maintain Debt againſt the Aſſignee for a Moiety of 


the Rent. R. 2 Lev. 231. 

Or a joint Action againſt the Leſſee and Aſſignee. D. 2 Co. 411. 

So, if the Leſſee aſſigns his Term, rendring Rent to him; tho' the whole 
the Term be aſſigned, Debt lies by whe Aſhgnor upon the Contract, againſt | 
the Aſſignee, his Executor, or Adminiſtrator. e 2 Mod. 175. Vide 
Ante, (C.) 

Vide Chancery, (2 Z.) = 
n (F) Again 


in Equity. R. 2 Mod. 175. 


C) Againſt whom, not. 
UT if a Leſſee aſſigns his Term, and the Leſſor accepts Rent from the 


Aſſignee; Debt does not lie afterwards againſt the Leſſee, his Executor, 
or Adminiſtrator, for he may plead in Bar, ſuch Aſſignment and Acceptance 
of Rent by the Leſſor. R. 3 Co. 24. 6. Cro. El. 715. Mo. 600. R. 2 Cro. 
334. 2 Bul. 151. 


So, if an Executor, or Adminiſtrator of a Term aſſigns it, and the Leſſor 


accepts the Rent from the Aſſignee. 3 Co. 24. Cro. El. 715. Mo. 600. 


So, tho” it does not appear that the Leſſor had Notice of the Aſſignment, 


at the Time of the Acceptance of the Rent; for it ſhall be intended till it 


appears to the contrary. R. 2 C. 334. 

So, if the Leſſor accepts any Part of the Rent. Semb. 1 Lev. 308. 

So, if a Leaſe be of Tithes, rendring Rent, and the Leſſee aſſigns, and the 
Leſſor accepts Rent from the Aſſignee; tho' Rent does not iſſue out of 
Tithes. Dub. 1 Lev. 308. . | 

So, if the Aſſignee of a Term aſſigns over to another; Debt does not lie 
againſt the firſt Aſſignee, for Rent due after his Aſſignment, tho' no No- 
tice of the Aſſignment or Acceptance of Rent be alledged ; for the Privity is 
gone by his Aſſignment. R. per 2 F. cont. but Powell acc. in C. B. but this 


Judgment was reverſed in B. R. 3 Lev. 295. 2 Fent. 234. I Sal. 81. 


Carib. 177. 4 Mod. 71. R. cont. per 2 F. Twiſd. acc. 1 Sid. 338, 9. Ray. 
162. | x 
So, if a Leſſee aſſigns his whole Term to the Leſſor, rendring Rent; Debt 
does not lie againſt the Executor of the Leſſor, for the Aſſignment amounts 
to a Surrender, and therefore no Remedy after the Death of the Leſſor, but 


(G) Debt to the King. 


% 


(G. 1.) By what Means accrued. 


F a Man gives an Obligation, Recognizance, &c. to the King, he 'be- 
comes indebted to the King. . | 


So every Perſon, who by any Means is chargeable to the King, ſhall be 


Debtor to the King; for it ſhall be taken extenſive: As, where he is an- 


ſwerable to the King for Debt, Damage, Duty, Rent-Arrear, &c. Gadd. 
295. 2X *% | oy pi . | 

So, if a Man gives an Obligation to the King, for Performance of Cove- 

nants ; when thoſe are broken, he is a Debtor to the King. R. 7 Co. 20. b. - 
Sir Tho. Cecil. | 


Or, gives an Obligation to another, which is aſſigned to the King. Vide 


Aſſignment, (D.) 


So, if a Man, indebted upon a Judgment in Debt, Treſ paſs, Cc. ac- 
knowledges a Recognizance to the King, without Cauſe, upon Covin to avoid 


the Impriſonment at the Suit of his Creditors, and to be turned over to the 
Niet; tho T the St. 1 R. 2. 12. he ſhall be remanded to his firſt Priſon, till 


he has made Gree with his Creditors ; yet after ſuch Gree, he ſhall return 
to the Fleet, and there abide till he has fatisfied his Recognizance confeſſed. 


4 Inft. 111. 


Vo t. H. 6 > an 
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de made to the King Heredibus vel Executoribus ſuis, and to no other to his 
Uſe: And if any take or make Obligation, &c. otherwiſe, he ſhall ſuffer 


Teller of Receipt in the Exchequer, into whoſe Office any Money by way of. 


vied, Sc. and the Teller plainly charged. 


Election. 11 Co. 92. 6. 2 Rol. 161. J. 25. 


Whole to the King; and not only for ſo much as he has received. Hard. 


ſhall not be chargeable: As, if an Officer purchaſes Land, and pays the 
ſhall not be charged for it. R. Cro. El. 545. 
Succeſſors, is not within the St. 33 H. 8. 39. Mo. 193. 


1 
So, before the St. 33 H. 8. 39. An Obligation to another, to the Uſe of 
the King, made the Obligor Debtor to the King. 15 


But now, by that Act, All Obligations or Specialties made to the Uſe of 
the King or his Heirs, or for any Cauſe touching the King or his Heirs, ſhall 


Impriſonment at the Diſcretion of the King or his Council: And if not con- 
tented in the King's Life- time, they ſhall remain and be to the Heirs or Ex- 
ecutors of the King at his free Diſpoſition, Aſſignment, or Appointment. 
And by the St. 7 Jac. 15. No Debt ſhall be aſſigned to the King, which 
was not originally due to his Debtor, or Accountant. Vide Poſt, (G. 15.) 
By the Courſe of the Exchequer, confirmed by the Sr. 8 & 9 . 3. 28. A 


Loan, Advance, or for Tax, &c. ſhall be paid, ſhall without Delay weigh, 
and enter the Weight and Tale according to the antient Courſe, and throw 
down a Bill or Bills for the ſame, in Parchment figned by himſelf, into the 
Tally-Court, as ſoon as the Officers be there, whereby a Tally may be le- 

So Eſtreats Extracta] are made out of Chancery, B. R. C. B. Iters, Gs. 
of. Fines, Amerciaments, Sc. in thoſe Courts; upon which Summonſes of 
the Exchequer iflue for levying thoſe Debts. Mad. 707, 8. 

So, if a Man takes the King's Goods, he is accountable for them to the 
King. 11 Co. go. Vide Accompt, (A. 1) 
So if he takes broken Ordnance, &c. by Colour of his Office, as Fees, 
claiming them to his own Uſe; he ſhall be accountable to the King. 11 C. 
90. 2 Re. 161. L 15. : BE = | | 
So, if he takes by Colour of a Warrant, for his Fees or Expences, when 
the Warrant is not lawful, . R. 11 Co. 92. 2 Rol. 161. J. 20. Cro. El. 


1 5 ER | 
Or the King may charge him, who. made the illegal Warrant, at his 


So, if an Officer has an Obligation to the King, and delivers it to his 
Servant, to be tranſmitted to him who has the Cuſtody of the Obligations, 
and the Servant cancels, or embezzles it, his Maſter is liable. Godb. 290. 
Dy. 161. 2 Rol. 156. J. 15. 5 e 

So, if he pays Money out of the Exchequer, without a Grant or Autho- 
rity under the Great Seal, or Privy Seal, or by Virtue of an Act of Parlia- 
ment. By the St. 8 & 9 V. 3. 28. S. 6. k Fe ee 

So, if a Man enters by Wrong, and takes the Profits of the King's Land, 
he "_ be accountable for the Profits. 2 Rol. 161. J. 12, Vid Acconft, 

Or takes Goods deviſed to the King before they come to his Hands; for 
the Law does not put him to his Action of Treſpaſs, 2 Rol. 16 1. J. 17. 

So, if ſeveral be Joint-Accountants to the King, each ſhall anſwer for the 


of 


314. EE 
But if a Man receives the King's Money, not knowing it to be fo, le 


King's Money in his Hands for it ; the Vendor, if he be not conuſant of it, 


So an Obligation to the King, if it be not to him, his Executors, ® 


(6.2 U. 
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(G. 2.) By what Means ſatisfied. 


By the Sz. 33 H. 8. 39. Obligations, &c. concerning the King ſhall beg hs 2) 
of the ſame Force and Effect as a Statute- Staple. — 80, by the Sz. 13 El. 4. Tikes . 
Debts due by any Accountant, Sc. Vide Execution, (B. 3. 

By Common Law, the Body, Goods, and Lands of a Debtor, or Ac- 

countant to the King, were liable for the Debt. 3 Co. 12. 6. 2 Inſt, 19. 


Goab. 290. 2 Rol. 295. 


All the Goods and Chattles of the Debtor are liable to ſatisfy the King's | s 8.3.) 
Debt. | By his Goods: 
- Andif his Debtor dies, the King may command the Goods of the Decea- 

ſed to be ſeiſed till Satisfaction, 2 Rol. 158. J. 41. Vide the St. 9 H. 3. 

18. Mad. 663, 665. 

And he may take Security of the Executor for Payment, before he be al- 

lowed to adminiſter. 2 Rol. 158. J. 45. 

So he may ſeiſe Bona Eccle efaftica, if the Debtor be a Clerk. 2 Rol. 1 58. 

J. 40. 
If the King's Debtor becomes Folo de ſe, the Debt ſhall be paid before the 
Goods be diſpoſed of.by the Almoner. Sav. 60. 

But Things neceſſary pro Victu of him and his Family ſhall not be ſeiſed, 
2 Rol. 160. J. 5. 

Nor Averia Caruce, if there be other Chattles ſufficient. 2 Rol. 160. J 
5. And this, by the St. Art. ſup. Chart. 12. 2 Inſt. 132, 565. 

Nor, the Horſes, or Arms of a Knight. 2 Rol. 160. . 


$o all the Lands and Tenements of the Debtor are liable to be extended for (G. 40 

the King's Debt, which he has, or of which he is ſeiſed. Godb. 294, 3 

which he has at the Time of the Aſſignment, where the Debt is aſſigned to 

the King. Hard. 24. Pl. Com. 32 1. 

Tho' the King afterwards releaſes all his Right to the Terre-tenant ; for he 

is chargeable in Reſpe& of his Perſon. 2 Rol. 160. J. 40. 

So, a Reverſion, when it comes into Poſſeſſion. Sav. 34, 5. 

So all the Lands of a Conuſor, &c. are chargeable upon a Debt aſſigned 

to the King; tho' only a Moiety was before. Sav. 133. 

So, Lands purchaſed by Covin with the King's Money. 2 Rel. 160. 

J. 20. 

And by the S. 1 3 El. 4. If any Accountant, who ſhall receive, or be 

| chargeable with any Money of the Queen, fhall be found in Arrear, and do 

not pay in fix Months, the Queen by Letters Patent may make Sale of ſo 

much of his Lands as will fatisfy the Debt. And this Act is intended by the 

St. 14 El. 7. to Under-Collectors, Sc. and by the St. 1 Tac. 25. made per- 
1 

gy by the S. 27 El. 3. The Sale may be after the Death of an Accoun- 

tant for the Receipt of Money, and if the Account be ſettled within eight 

Years afrer his Death, as well as if it was in his Life-time, if the Accoun- 

tant had not a Qietus in his Life- time: Provided no Sale be made during the 

Nonage of the Heir. 

So, Lands in Truſt for him, or of which he has a Power of Revoca- 

tion, cho ſettled bond fide. R. Gods. 290. Hard. 24. 2 Rol. 295, G-. 
Tho the Settlement, with Power of Revocation, was made before he be- 

came Accountant to the King. R. Godb. 290, 


So the King may ſeiſe the Lands of his Debtor, upon his Death. * 0.80 2 


1 | | | | And of the Heir 


(G. 6.) 


Vide Poſt, 
(G. 10.) 


Tn the Hands 
of a Stranger. 


to the King, ſhall be charged for the King's Debt. Sav. 60 


Þ N P F. 
And may e to the Heir, tho? the Executor has Aﬀets. Cont, Dy. 67, 


6b. in Marg. 


And by the Sr. 3 3 mn 8. 39. All Land Ge. Which come by Deſcent 
to the Heir, in Fee, or in General or Special Tail, or by Gift of his An- 
ceſtor, ſhall be chargeable for a Debt to the King, by a Jud nent, Recog- | 


nizance, Obligation, or Specialty of his Anceſtor. 


And, tho' the Word, Heirs, be not comprized in ſuch Specialty —Other. 
wiſe, where an Obligation i is aſſigned to the King, R. Sav. 2. 
And therefore, tho” Lands of the Iſſue in Tail, were not chargeable be- 
fore, they are now chargeable, as well as Lands which deſcend in Fee, for 
the Debt of his Anceſtor by Judgment, * Obligation, or other 


Specialty. R. 7 Co. 21. 


80 Lands of the Heir, by the Gift of his Anceſtor, before or after the An- 
ceſtor was bound to the King, ſhall be charged. 7 C. 19.4. 

But Lands are not chargeable in the Hands of the Iſſue in Tail, for a For- 
feiture or other Debt to the King, except by Judgment, Recognizance, Obli- 
gation, or Specialty. R. 7 Co. 2T. b. 4 

Nor, for a Debt to the King by Judgment, Ge. if the Iflue aliens Bona 

fide before Extent or Proceſs againſt him. R. 7 Co, 21. 6. 

Nor, for a Debt to the King by Judgment, Recognizance, Cc. if it was 

originally made to a Subject, and afterwards came to the King by Attainder, 


Forfeiture, Aﬀignment, &c. R. 7 Co. 22. a. 


So by the Sr. 33 H. 8. 39. The King may, at his Liberty, recover his 


Debt againſt the Lenka or Adminiſtrator, if he has Aſſets. 


And by St. M. Ch. 9 H. 3. 8. and by the Proceſs ſince the Se. 33 H. 8. 


39. if it appears fo the Sheriff, that the Goods of the Debtor are ſufficient 


for the King's Debt, the Sheriff * not to extend the Lands. 2 25 14. 
Mad. 667. 


So, if the Debtor dies without Heir, or Executor, Proceſs ſhall go againſt | 
the Terre-tenants. 2 Rol. 162. J. 15, 

So, if the Debtor aliens his Land, and then dies without Heir, Execution 
ſhall be againſt the Terre-tenants. 2 Rol. 156. I. 50. Godb. 292. 

So, if he aliens his Goods, and dies. without Executor, Proceſs ſhall be 
againſt the Poſſeſſors of the Goods. 2 Rol. 1 56. J. ult. 

If a Lord of a Manor forfeits his Iſſues for not ſerving upon a Jury, they 
may be levied upon the Lands of the Copyholders, Leſſees for Life, or 
Vears; for it 0 an inherent Charge upon the Land. 2 Rol. 1 57. J. 45. 2 
P , (G. 10, 
5 (6: a Debtor to the King aliens his Lands after the Obligation Ee. 
made, or after he becomes an Officer in which Reſpect he is account- 
able; they are organs, for it relates to the Time of the Debt, Office, G0. 
Vide Peſt, (G. 9 

So by the 59 13 El. 4. If any Accountant, or Wan Ge. purchaſe 
Lands in the Name of Bag other, for his own Uſe or Profit, the fame (bal 
be liable to ſuch Debt, &c. in the ſame Manner, as if the Debtor himſelf 
Was ſeiſed 3 Se. 

So, if the Debtor takes a Term for Yours to him and his Wife, it ſhall 
be taken in Execution i in the Hands 25 the Wife after the Death of the 
Huſband, 8 Co. 171. 


So a Purchaſer of Lands, Ge. after a Judgment, Obligation, or Specialty 


| 


S0, a Purchaſer after Aſſignment, where a Debt is aſſigned to tht 
; But 


King. 


Bu 


trix or Adminiſtratrix to Wife. 2 Rol. 159, J. 


if the Heir has ſufficient, Mad. 667. 


the Return of tlie Capias) a Writ iſſues for the King's Debt, with a T. Ieſte before 
5 for B. 2 Rol. 158. J. 25. 


D E 1 + 


ut if, after a Recognizance to the King | the Conor be attainted for 
Treaſon, a Scire facias does not lie upon the Recognizance againſt the King' 8 
Patentee. Sav. 60. 


By the Courſe of the Exchequer, Proceſs does not go againſt a Purchaſer, 
if the Executor, or Heir has Aſſets. Dy. 67. b. in Marg. 


And by the St. 33 H. 8. 49. r G4. in the Seiſin or Poſſeſſion of 


divers, other than the Obligor, ſhall be ated chargeable, and not ſe⸗ 
renlly. 


— 


So, upon an Execution for the King's Debt, the Goods of a Stranger (G. 7 


J 
von and couchant upon the Land of . Debtor, may be * 3 1 Kot, of 2 — 
159. J. 30. 


Godb. 295. 

- $o a Debt due to the King's Debtor ſhall be tended for the King 8 Debe, 
21 H. 7. 12. 16. Godb. 291. 
Tho' due upon ſimple Contract. God. 296; 


But the Goods of a Stranger taken for the King's Debt, cannot be fold, 
as the Goods of the Debtor himſelf may. Serb: 2 Rol. x 59. J. 35. R. Cro. 


El. 431. 

So, if Land be extended upon a Recognizance to A. at 26 J. fer Ann. 
which was of the real Value of 60 J. per Ann. and the Conuſor is bound by 
Recognizance to B. who is outlawed ; the King ſhall not take the Surplus 


above 20. per Ann. tho' it be found by Inquiſition that the Land was of 


ſuch Value. R. per 2 B. Clark cont. Cro. El. 266, 
So, if a Joint-tenant, or Tenant in Common be a Debtor to the King ; ; 


' the Goods of his Companion cannot be taken, tho' they be /vant and 
couchant upon the whole Land. 2 Rol. 159. J. 40. Vide PLP, G. 10, 15.) 


( 
Nor, the Goods of a Teftator or Inteſtate, if = Debtor takes the Exccu- . 


Or, if the Debtor be made Executor to . Godb. 296. | j 
So a Woman ſhall not be diſtrained for the King s Debt, in her Dower, ä 5 | 


By the St. 33 H. 8. 39. In all Suits on Specialty to the King, he mall re- 
cover his Coſts and Damages. Vide Damages, ( A. 3 * 


6. 8.) The King ſhall be 1 


The King by his Prærogative ſhall be prefetred before any other Creditor 


in an Execution for his Debt. 2 Inf. * By M. Ch. 9 H. 3. 18. and the 
St. 33 H. 8. 39. Godb. 290. Hard. 24. Mad. 662. 

And therefore, if the King's Debtor be ſued in C. B. it may be ſupetſeded 
by a Writ of Privilege, reciting that the King ought to be pald before other 
Creditors. 2 Rol. 1 59. J. 10. 


So, if A. be taken 8 a Capias, at the Suit of B. and afterwards (befors 


the Taking of A. he ſhall be in Execution at the Suit of the King as well as 
So, if the Goods of A. and his Lands are ſgiſed by Extent opal a Statute- 

Staple, at the Suit of B, and after the Day of the Return, but before an a 1095 

tual Return, and before a Liberate, a Writ iflues to the Sheriff for the King 

Debt, it ſhall be preferred, 2 Rl. 1 58. J. 1 ITT R. Dy. 67. b. 


" Wm. I, 6X: So, 


. 
So, by the Common Law, the King's Debtor had Protection, that he 
ſhould not be ſued by other Creditors until the Kings Debt was paid: But 
now, by the St. 25 Ed. 3. 19. Other Creditors may ſue to Judgment, but 
Execution ſhall ſtay till Gree for the King” s Debt; and then they ſhall 

have Execution for hat] is paid to the King, and their own Debt. Cad. 
290. 

But by the &, 33 H. 8. 39. Suit or Proceſs for the King” s Debt ſhall be 
preferred before other Perſons, fo always as that the King's Suit be commen. 
ced, or Proceſs awarded, before Judgment for. the faid other Perſons. 
And therefore, if Execution be upon a Judgment againſt the King's 
| Debtor, and before a Venditioni exponas, an Extent comes at the King's Suit, 

. thoſe Goods cannot be taken upon the Extent, R. 3 Med. 236. R. 

„ 1 

So the King ſhall not be preferred, where a Debt is aſſigned to him after 
the Death of the Debtor. R. 2 Rol. 159. J. 15. 1 Brow. 37. 

So, tho' a Man be in Execution for the King's Debt, he may be charged 

alſo in Execution at the Suit of a Common Perſon. 1 Nl. 158, J. 30. Cs. 
Car. 390. 

And if he be firſt in Execution for the King s Debt, tho' he may be char- 


Ring alſo in Execution by a Common Perſon, it does not take Effect till the | 
g's Des be Aatiefied, Godb, 298, _ 


(6. 9.) How Execution for the King relates. 


1 an Execution be ſued upon Land, for the King's Debt, upon an Obli : 
gation, Sc. this being in Nature of a Statute-Staple, the Execution upon it 
relates to the Time of the Obligation, &c given, and all the Lands which 
the Party had at that Time ſhall be chargeable. 2 Rol. 156. J. 25. . 
Tho' he had aliened them before the Action commenced againſt hin. 

2 Rol. 1 . : 

So, if a Bebi be affigned to the King, Execution upon it relates to the 
Fime of the Aſſignment. Hard. 24. R. Sav. 11. 

So by the St. 13 El. 4. Lands, &c. of any accountable, c. ſhall be li- 
able to Payment of a Debt to the Queen, as if he had the Day he firſt became 
an Officer ſtood bound by a Statute-Staple, &c. 

And therefore, if an Officer purchaſes Land, and afterwards aliens, or de- 

miſes bond fide for valuable Conſideration ; it ſhall be-liable to the King's 

Debt, tho' the Money, &c. for which he is accountable was received ſe- 

veral Years after the Alienation ; for the Statute has Relation to the Time 

| when he firſt becomes Officer. R. 10 Co. 55. 6. 

And by the SF. 13 El. 4. Lands, Cc. which any Treaſurer or Receiver 
in the Court of Exchequer, Wards and Liveries, or Dutchy of Lancaſer, 
Treaſurer of the Chamber, Cofferer of the Houſehold, Treaſurer of War, 

or any Fort, &c. of the Admiralty, or Navy, Treaſurer, or other Perſon 

3 for any Office or Charge in the Mint, Treaſurer or Receiver of 
Monies impreſt ſor the Uſe of the Queen, Ge. Cuſtomer, Farmer, or Col- 
lector of Cuſtoms or other Duties in any Port, &c.. Collector of Tenths or 
any Subſidy, Receiver General of any County, ſhall have whilſt he re- 

2 accountable, Cc. ſhall be liable. 

So, by Common Law, if the King obtains Judgment for a Debt of bis 
Farmer, Ge. his Land, which he had the Day of the Writ purchaſed, 
ſhall'be liable. 2 Rol. 157. l. 2. Vide Execution (DE 1.4. | 
If a Plaintiff be amel, pro {alſo Te. it relates to the Day of Pledge 


But 


1 
But Execution for the King, as to Chattles Real or Perſonal, relates oy 
tb the Award of Execution:. 2 Rol. 157. J. 5. ad 25. 


And therefore, if the Debtor aliens a Term for Years, or other Goods, 


bond fide, after the Action commenced, or Judgment given, , before Execu- 


tion awarded, the Sale ſhall be __ g Go. 171, 


(G. 10.) Who are not liable for the King's Debt. 


But if Tenatit by the Curteſy be Debtor to the King; 


89 3 


his Ie chall 


not be chargeable, tho he has the Lands by Deſcent as Heir to his Mother. 


2 Rol. 1 57. J. 37. 
Tho the Debtor has no other Land. 2 Rol. 157. J _ 
If the King grants a Manor in Fee-farm ; the Lands or Goods of the Co- 


pyholders are not liable for the Rent; for they are elder, being by Preſcrip- 


tion. R. 2 Rol. 157. l. 50, 
So, if the King has a Rent by Preſcription, where there is no Uſage to levy 


it upon them. 2 Rol. 1 57. I. ut. 


So, if a Joint-tenant be indebted to the King, the Moiety of his Compa- 
nion n Wel not be charged. 2 Rol. 157. 1. 37. | 
Nor his Cattle, tho they go upon the whole Land, 2 Rol. 1 59. J. 40. 
So, if a Man purchaſes Land to him and his Wife and to the Heirs of the 
Huſband, for the Jointure of the Wife, having taken an Office, and after- 
wards becomes indebted to the King, and dies ; the Eſtate'is not liable during 


the Life of the Wife. 2 Rol. 1 56. J. 30. By. 225. a. 


* Bo, if a Settlement be made in the ſame Manner for the Jointure of a 
Wife, by the Huſband who afterwards had an Office. 2 Rol. 156. J. 


35. 
80, if A. takes an Office, &c. and afterwards makes a Settlement upon a 


Son or Daughter in Marriage, and becomes indebted to the King, and aſter- 


. wards takes another Office, in which he is indebted; the Son, &c. tho 


ſubject to the Arrears of the firſt Office, ſhall not be ſubject to the Money 
due in the ſecond Office. R. Mo. 127. 


So, if the King's Debtor conveys to 4. who conveys to the King, who 
Tegrants to A. rendring Rent, theſe Lands are not now chargeable ; for 2 4 
the Land is chargeable only in Reſpect of the Perfon of the Debtor, 


yet 
when it comes to the King, it cannot be charged, nor in the Hands of the 
Grantee of the King __ his own Grant. 2 Rol. 160, I. 30. 


(G. 11. . Suit for the King 8 Debt. 
By the St. 33 H. 8. 39. All Suits for Debts or Duties to the ine. in the 


$39 


(G. 1.) 
Offices or Courts of the Exchequer, Dutchy of Lancaſter, Augmentation, fte 


it ſhall 
Surveyor-General, Maſter of the Wards, or Court of Firſt Fruits and Tenths, — 


ſhall be ſued in ſuch of the ſaid Courts or Offices in which they firſt grew 


duc, or in which the Recognizance, Obligation, or Specialty ſhall re- 


main. 


And the faid 7 mall have full Authority to hear and e 


Pers laid Suits, and do Execution on the Body, Lands, and og of the 


The King may — him, who enters into 5 his Lands, as Bailiff, or In- 
truder. 476. 


mou 


a Treſpaſſer, or in Accompt, at his Election. Mo, 476. 


Pr 


— 186. 
w he ſhall 


So 3 my charge him, who takes his Treaſure without Warrant, as - ok Adi, 


æregatiue, 


(D. 85, 86. 


A 
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G. 13. 


. 
If the King ſues a perſonal Action, he may lay it in what County he 
leaſes, by his Prærogative. 1 Sid. 412. 1 Vent. 17. Vide Prærogative, 
D. 85.) gat 2 

So a Scire facias lies againſt an Heir, upon a Suggeſtion of the Death of 

his Anceſtor, without finding his Death by Office. R. Sav. 3. 


By the Sz. 33 H. 8. 39. If any Perſon againſt whom Suit is for Debt 


era end or Duty to the King, can ſhew and prove Matter in Law, &c. in Bar of 
AY Diſcharge of ſuch Debt or Duty, the Court ſhall acquit, &c. And this, by 


the Sr. 5 R. 2. 9. without Letter, or Command of the King. 


And therefore, to every Suit or Proceſs for the King's Debt, at Common 
Law or by that Act, the Defendant may alledge in Bar, any Matter for his 


Diſcharge. 7 Co. 19. 6. R. Hard. 502. 
As, to a Scire facias upon an Obligation to the King, againſt the Heir 


and Terre-tenants, they may plead, by Plea in Latin, equitable Matter for 


their Diſcharge: as, that the Obligation was given upon a Contract for 


Trees growing upon the Land of a Perſon attainted, which Attainder 
was after reverſed by Act of Parliament, and the Trees were never felled, 


K. 7 Co. 20. 


And to a Bill in Equity, any Matter may be alledged or pleaded, which 
will be a Diſcharge in Law, or Equity. Hard. 502. 


If the Defendant alledges Matter in Equity for his Diſcharge, and the 
Attorny-General demurs, it will be ſufficient Proof of the Allegation, Dub. 


Za or  . - 1 2 
The Defendant ſhall be allowed to defend, by Attorny, by the Sz. 5 R. 
2,9. 4 Inft. 110. | 


And no Accountant ſhall be charged, before he is ſummoned. 4 If. 


And he ſhall be allowed Debts due by the King to himſelf. 4 I 


Say. 3. 


8. 14) 


110. 1 


Aſter Plea, Goods ſeiſed ſhall be delivered to the Defendant upon Sureties. g 


But in an Information for Goods, which came to the Hands of B. and 


which he converted to his Uſe, Not guilty is no Plea; for it denies the 
Converſion only, and does not anſwer to the Account, which ought to be 
ſpecially anſwered, R. 2 Leo. 34. 


By the Sg. 33 E. B. 39. All Trials in Suits, Bills, Informations, &c. of 


How the Trial Iſſues in the Court of Exchequer, ſhall be made by Examination of Wit- 


ſhall be 


(G. 15.) 


neſſes, Writings, Proofs, and ſuch other Means as the Court ſhall think 


expedient. Vide 4 Inft. 110. | 5 
Where Iſſue is joined upon a Suit in the Office of Pleas, the Trial ſhall be 
And the Trial by a Jury may be at Bar, or by Ni, prius. . 

Buy the Sr. 5 R. 2. 16. Nothing but two Shillings ſhall be paid for the Re- 
cord and Writ of Ni pris. . | | 


Alter Iſſue upon Engliſh Bill, the Trial ſhall be by Examination of Wit- 

neſſes in Court, or by Commiſſion, and other Proofs. Vide Chancery. 
After Iſſue joined in an Information of Intruſion, to be tried by the Coun- 

try, the King may demand that the Trial be by Record. 4 Iaſt. 109. 


So, if a Debt be aſſigned to the King, he ſhall have Execution againſt the 


ow the #70” Body, Lands, and Goods of the Debtor. 4. Inf. 115. 
deter Da If a Debt upon Obligation be affigned, and the Obligor dies, and his 


afgned to the Executor is ſued ; he ſhall not plead a Judgment to another and no Alf 
Præter. Hard. 25, 3 


King. 


Aſſets 


80, 


* 


. 

80, if an Obligation be aſſigned to the King, the Execution ſhall take all 
the Lands of the Debtor; tho' the Obligee himſelf could have had but a 
Moiety. Hard. 24. Sav. 133. | „ 

So, if a Man recovers 500 J. in an Action on the Caſe againſt B. and is 
afterwards outlawed ; the King ſhall take all the Land of B. in Execu 
tion, tho' the Plaintiff could have had but a Moiety. R. 2 Cro. 513. 

80, if A. be indebted to the King, and B. be indebted to A. the King 
ſhall have Proceſs againſt B. for the Debt due by him to A. 8 H. 5. 4. a. 
4 Inſt. 111. Mad. 666, 668. 

So, if C. be indebted to B. and D. be indebted to C. the King ſhall have 
Proceſs againſt C. or D. and ſo againſt the Debtor of his Debtor in infin- 
Tum. | | 
So, before a Privy Seal made 12 Jac. and after the Death of King James, 
until a Rule made 15 Car. 1. the King's Debtor might, by Engliſp Bill in the 
Exchequer, have an Extent againſt the Debtor of his Debtor. Lane 112. 
Hard. 403, 4. 5 
So, if a Surety, or a Stranger, being diſtrained for the King's Debt, gives 
an Obligation for Payment; Proceſs ſhall go againſt the Principal Debtor, 
and if it be recovered, the Obligation ſhall be re-delivered to the Surety, R. 
Lane i. * 3 | 
But if a Joint-tenant of Goods be indebted to the King, he cannot aſſign 
all the Goods to the King; but his Part only. Cro. El. 265. Vide Ante, 
(G. 7, 10.) | 


indemnify, or for other Cauſe, except for a Debt, cannot be aſſigned to the 
King. 4 Inf. 115. Cont. Ow. 46. 2 Leo. 55. | 
So, by the Sz. 7 Fac. 15. No Debt ſhall be aſſigned to the King, which 
was not originally due to his Debtor, or Accountant. 


# 


2, 40. | | 

So, if an Extent in Aid be procured by the King's Debtor, who has ſuffi- 
_ cient to anſwer to the King, he ſhall refund with Coſts upon a Bill in Equity. 
1 Ver. 469. 


Pleading in Debt. 
Jide Pleader, (2 W. 1, &c.) 


Debet et Detinet. 
Vide Pleader, (2 W. 8.) 


_— Nil debet. 
Vide Pleader, (2 V. 6.—2 W. 13, 17, 43, 47.) 


- Payment of Debts. 
Vide Adminiſtration, (C. 1, 2.)—Chancery, (3 A. 4, &c.—4 W. 14.) 


DE Y AS F 4 YT L FI 
Vide Adminiſtration, (I. 1, &c.) 


Vox. II. — THE 


So an Obligation, Recognizance, &c. for Performance of Covenants, to 


So a Moiety, or Part of a Debt, cannot be affigned to the King. Ono. 


541 


4+ 
* Fo Fa 4 


an 


CO 0 cc R 
* ä + 5 n RED en eo, ER : ö 5 gre dh rs 88 i e ED Et r 
Z 55 oe Ce ONE N — — 2 


— _ _ — _ 
T H E 
| P 
Calendar. 
Vide Temps, (B. 2.) 
Canons. 5 
| Reference bv Reference 
55 - Leiter ard Figmie, by Vage. 
HAT is the Uſe of the Civil Lay). A. = 
The Uſe of the Canon Law; — = 1. x; - 
What ſhall be ſo called. B. 2. 1. 
What Canons bind. | — . 5 
As to the Power of making Canons, J ide Convoca- 
lion, (S:) 
C apacity. 

Who have Capacity to purchaſe ; —d A. 3. 
Perſons Natural. A. 1. 1 
Politick. — — — — K. 2; PE 

Who not; — — — — . 4. 
By the Statute of Mortmain; 

What is Mortmain. _ — — B. 2. 4. 
W hat- not. + | — — B. 3. 8. 

By what Names they ſhall purchaſe; Fo 
Perſons Natural. — —ͤ— — B. 4. 5. 
Politick. — — 5. 0. 

Who have Capacity to . —— — C p 

Who not; —— — D. 7. 

A Man profeſſed. — — — D. . 7. 
A Feme Covert. — — — * 5 
An Infant. — — — D. 3. 8. 
A Man inſenſible. — — B. 4. 8. 
A Man Non-ſane. — — ä [ßf C 0. f. 8. 
Attainted. — D. 6. 8. 
Head of a 838 ä — 33 8. 

Who may ſue, and be ſued, and who not, Vide Action, 

(B. , * I, &c.) — Abatement, ET, SC. p 
F. 4; Ke. ns 
Who 
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544 | Tw INDEX 
| Reference by Reference 
1 Letter and Figure, by Page, 
Who may deviſe, and 4. hs by Devi, ad who not, 
Vide Deviſe, (G.—H. 1, &c.—I K.) 

Who may marry, and who 2 Vide ae and Feme, 


(B. 2, &c.) 


Cape. 
Grand Cape. Vide Proceſs, (D. 4.) 
Petit Cape. Vide Proceſs, D. 5 ) | 


Capias. 


5 Vide Pleader, (2 W. 3.) 

ad Satisfactendum, Vide Execution, (C. q, &c.) 
— Bail, (R. 4 

Capras pro He Vide Execution, (B. 1, 2.) 

Capias fi Laicus. Vide Statute-Staple, (D. 4.) 

Capias Utlagatum. Vide Pleader, (2 W. 6. en: 
ales, (B. 2.) 

Teſfatum AD Vide Proceſs, (E. 7.) 


Captatur. 
Vide Leet, (O. 7, 8.) 


Carrier. 
Vide Action upon the Caſe for — (C. 1, &c.) 


Cate. 
Vide Action upon the Caſe. 


: Caſtle, 
Caſtleguard, — — — A. 19. 


Caſu Pꝛovi ſo. 


Writ of Entry in Caſu Proviſo, Vide Dum fut infra 
Etatem, (D.) 


Caſu Conſimili. 
Writ of Entry in Confimile Caſu. Vide Dum fuit infra 
ZEtatem, (E. F | 


Caſnal P2ofits. 
Vide Prarogative, (D. 49, 50.) 


-Cathedzal. 
Vide Cemetery, (A. 3.)—Eſghſe, (B.) 
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| | | | Reference by Reference 
„ Letter and Figure, by Page. | 
4 +. 5 FO Dh . Sorg, 
| | Cauſe of Adlon. 
2 Abatement, (G. 4 Nc. H. 24. )—ddim, (66 — 
| — o M1204 27 
Caution. ; 
Vide _— 19. )—Bail, 0 ) 
Cemetery. $6 
| Church-Yard. — — A. 1. 11. 
To whom the Profits belong — — — A. 2. 11. 
What Privileges belong to the Church-Vard. 5 
Burial; | 
q In what Place it ſhall be. | =_ B. I2, 
| Tomb, Monument, . —— — C. 13. 
-_ Cenſures, 
Eccleſiaſtical Cenſures. Vide Prærogative, (D. 12.) 
Certainty. 
Jide Abatement, (H. 5 — upon the Caſe upon Aſ 
 Sumpfit, (A. 3, &c. 2 3.) — Action upon 450 Caſe 
upon Trover, (G. 2, &c.) Appeal, (G. 6.) - Arbi- 
trament, (E. 11 )—Copybold, (S. 19.)=-Grant, (E.14. 
—G. 5, 6.) —Indictment, (G. 1, &c.)—Tnformation, 
(D. 2.)—Marndamus, (D. 5 .)—Obligation, (B. 2.)— 
Pleader, (C. 17, &c. 48 _ 5, &.—F. 17.—8. 21, 
41, 42.— 2 W. apa 1.—3M. ;.)—Preſcrip- 
tion, (E. 3 Row, Wy Johor, _ I, » 24) 
Trial by Certificate of = Biſhop z - - — A. 14. 
When it ſhall be. — A. 1. 14. 
When not. 8 . — — A, PR 14. 
By whom the Certificate hall be; UE RAR 5 
If the Biſhop be a Party. — — A. It 
If the See be vacant. — Arr. 
Upon what Foundation, and at what Time. _— 0, 8 
How it ſhall be made. 8 — AK. b. 1. 
Trial by Certificate of the Recorder of London. Cone 2) ts iu dB. 
Trial by Certificate of the Marſhal, G c. _—_ *. 209, | 
Certificate of Aſſiſe. Vide Afeſe, (B. 27, 28 5 10 melt-drnad _ 
tle. Bankrupt's Certificate. Vide Bankrupt, (D. 37. * . 
Vide alſo Enqueſt, (A. 2, 3) Stature-Stagh, (D. 2.) 
Vor. II. 3 7 7 CTertiozari. 


w 


CTertidꝛart. 
When it lis. — — A. 1 
* When a Mittimus thereupon. — — A. 2. 
1 Ho a Certiorari ſhall be proſecuted. — 8B. 
I! | How it ſhall be returned. — — . 
When a Certiorari does not lie. — — D. 
When it ſhall be a Super ſedbas. — — Eb. 
When not. — — — F. 
Procedendb. — — — 8. 
| Superſedeas to Proceſs. | — HK. . 
When it ſhall be granted. — — H. 2. 


Certiorari Bill Vide Chancery, as O. 1 ) 


Cella vit. 
Ceſlion. 

Vide Efshſe, (N. 1.) 

Ceſtuy que Truſt. 
Vide Chancery, (4 S. 3, 4—4 W. 32.) 
Ceſtuy que Uſe. 
—_ VikeUſes (I.) 
Chairman of a Committee. 
Vide Parliament, (E. 7.) 
Challenge. 

Trial by Jury; 3 — + hw 8 = 
The Antiquity of it. — e, 
The Number of Jurors, — — UA,2, 
The Qualification. — — A. z. 
Who are exempted. — — A. 4. 

Challenge to the Array. — 1 

to the Polls; — 8 

Peremptory. — — Ci. . 

For Cauſe. — — 2 c,2, 
Chamherlai. 


High Chamberlain. Vide Officer, (E. 7:) 
Chamberlain of Cheffer. Vide Fraxchile, (D. 5.) 
Chamberlains of the Exchequer. Vids Courts, 8 11.) 
Chamberlain of London, V ide London, (I.) 


Champerty. 
Vide Maintenance, (A. a, 3.) 


Chancel 


— 


Tuz I N D E X. 


Chancelloz, 

Chancellor: Vide Chancery. (B. 1. ices, (K. 8. 
Parliament, (L. am we 1% FX ) | 

Chancellor of the —_—_ Vide Courts, (D. 9.) 
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Chance-medley. 
Vide Juicer — 193) 


Chancery. 
The Antiquity of the Chancery ; — — A; 
As to the Court of Pleas: — — A. . 
As to the Court of Equity. — — XA, 
It cannot be now erected. — A. 3. 
Where held. — — A. 4. 
Officers of the Chancery ; — — B. 
Lord Chancellor. — B. 1. 
His Oath. — — B. 2. 
And Duty. — B. 3. 
Mc,aſter of the Rolls. — B. 4. 
Maſters of Chancery. — — BZ. öl. 
The Six Clerks. — — B. 7. 
Warden of the Fleet. — — B. 8. 
Other Officers, | — — — . B. 9. 
The Juriſdiction of the Chancery; — Ci. 
Ordinary, according to the Common Ls. oe Cr. 
Extraordinary Juriſdiction.—Court of Equity, —— | C. 2. 
Proceſs; | — D. 
Subpæna. — —— — D. 1. 
Letter to a Peer. — — PD. a2. 
Attachment. — — D. 3. 
Attachment with Proclamations. — D. 4. 
Commiſſion of Rebellion. — — 0. 5. 
Serjeant at Arms, — — D. ö. 
1 dequeſtration. — — — 0.7. 
Injunction; 1 - 
The Force of it. — — D. 8. 
For ſtaying Proceedings at Common lern... -Þ. 9. 
For Cauſe of Privilege. — D. 10. 
„„ nm _  —_ D. 11. 
For quieting Poſſeſſion. — — D. 12. 
For ſtaying Printing, Cc. — D. 13. 
Bill in Chancery ; — — — E. 
When it (hall be filed. — — E. I. 
The Matter of the Bill; = A 5 
Muſt have proper Parties c. — E. 2. . 
Bill of Revivor. F 1 — — 1 . 
Bill of Review. — — 6. 52. 
Vide Rehearing, Poſt, (V. 5.) | 
As to a Certiorari Bill, Vide Poft, (2 O. 1.) TO 7 
As to a Bill of Interpleader, Vide Poſt, (3 T.) 
4 Demurrer; 
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2 


F | 3 Reference by 
$259! Letter and Figure, 
= 1 Dimires; : Pkg — | 
—_ When it lies, and when not. . 
—_ . How put into Court, Sc. — — f. 2. 
13 Plea ; — Nee py — I. 
= | What is a good Plea, FE) what 3 not. — LT. 
—_ 5 How put into Court, Ge. — . 
Anſwer; — — — KE. 
N W When it ſhall be filed. 2 ow dls AE 
4 How it ſhall be made. Ol —— — K. 2. 
Anſwer. by Commiſſioůn[n.b — K. z. 
Exceptions; | — LI. 
When delivered, Sc. | — — I.. 
Cauſe heard upon Bill and Anſwer. — M. 
= ES | Replication, ps — — N. 
—_ Rejoinder, &c. — —— O. 
- : Examination of Witneſſes ; — P. 
By the Examiner. — — P. 1. 
By Commiſſion. n —— . 
Commiſſion ex Parte. — — — Pe. 3. 
New Commiſſion. — — P. 4. 
Interrogatories. — 8 as off Bp 
= | The Manner of Examination, — — Pe. 6. 
it Ez ES What Witneſſes ſhall be examined. — P.. 
== | Depoſition, _ =  _— —— P. 8. 
Publication. P 
Examination in perpetuam Rei Memoriam. | — KR 
Cauſe ſet down for Hearing. — — 8. 
Hearing of the Cauſe; _ — — T. 
When the Defendant does not appear. — T. 1. 
When a Cauſe is heard upon. Bill and Anſwer, 5 
Vide Ante, (M.) 1 
When the Plaintiff does not appear. — T. 2. 
When there are not Parties. — — I. z. 
What Evidence ſhall be admitted upon the Hearing; uw 
Depoſitions in the ſame, or a Croſs Cauſe. — T. 4. 
In another Cauſe. - — I. F. 
1 The Defendant's Anſwer. — — I. 6. 
_ . | „ — — — I. . 
1 | Interlocutory Orders. — — V. 
9 to a Maſter. — — W. I. 
Re — — — W. 2. 
8 to the Report. — — W. z. 
Final Reference. — W. 4. 
Trial by Common Law. — — Y. 
' When a Trial al be inforced upon an on Bill, | 
A Pot, (4 V.) . : 
Decree. _ hy 
Who are bound by a 83 — „ . 
Who not. — — FV. 3. 
. Execution of a Shs — — VF. 4. 
Rehearing, | — F. 5. 
8 Vide Review, Ante, (G. Ke FR ER 
Decree inforced by an Original Bill. — Y.0. 
Or avoided. — — Jt. 
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Vide Title Adminiſtrator, and Adminiſtratio ON — 


Vide Poft, (3 G. 1, &c.) 
When there ſhall be Relief againſt him. 2 B. 2. 92. 
Agreement; — 2 E. 92. 
When decreed; 


Upon Articles for the Affurance of LEE 2 C. 1. 92. 
Againſt whom it ſhall be decreed. 2 C. 2. 93, 
When upon a Parol Agreement, and when not— 2 C. 3. 93. 
Since the Sf. 29 Car. 2. 3. —— 2 C. 4. 94. 
Decreed, tho' not equal. — — 20. 5. 95. 
Tho' founded upon Miſtake. — — 2 C. 6. 95. 
Tho' the Conſideration was remote. — 2.7. 96. 


Vide Poſt, (2 T. 9.—4 H. 9.—4 O. 7) 
But an Agreement ſhall not be decreed ; 
If made without a Conſideration, «© — — 


Reference by Referent 

Ed | | | Letter and 8 by Page. 
Accident. — — — Z. | 8 5 8 
Account; — — 2A. 85. 
When it ſhall be decreed. — — 2A. 1. 85. 
When not. — 2 A. 2. 86. 
Account ſtated. — — 2A. 3. 87. 
The Manner of the Account; | | 

What Allowance an Accountant ſhall have; and | 

what not. — — 2A. 4. 88. 
For what he ſhall not be charged. — 2A. 5. 89. 
For what he ſhall be charged. — 2A. 6. 90. 
When bound by an Account with another, — 2A.7. 91. 
When not. — — 2 A. 8. 91. 
Adminiſtrator ; — — 2B. 91. 
When he ſhall have Relief, — — 2 B. 1. 91. 


2 C. 8. 96. 


Vide Poſt, (2 T. .) 
If it be unreaſonable. —— — 20. 9. 96. 
Or, void in Wx. — — 2 C. 10. 97. 
Or, diſcharged afterwards. — — 2. 11. 97. 
Or, obtained indirectly. — — 2 C. 12. 97. 
Or, made without proper Parties. 2 C. 13. 98. 
Or, not mutual. —— 2 C. 14. 98. 
So Failure of one Party excuſes the other, —  -2C.15. 98. 
Specific Performance in the Diſcretion of the Court. 2 C. 16. 98. 
In what Manner an Agreement ſhall be decreed to be 
executed. — 2 C. 17. 99. 

Alimony; — — 2b. 99. = 
When it ſhall be e decreed. — — 2D. 1. 99. ＋ 
When not. — 20D. 2. 100. . 
When in the Eccleſiaſtical Court, — — 2 D. 3. 100, 4 

Apportionment. 2 E. 100. ; 
What ſhall be an Apportionment at Law, Vide Title 5 5 

Suſpenſion, (E.) | 1 
When there ſhall be an Extinguiſhment, Vide Poſt, 
(4 N. 6, 8, 9.) 25 5 
Appointment; — — 2F. 101. 
What ſufficient to charge Land, —— —2 2F. 1. 101. 
What Appointment to the Perſon is ſufficient.— 2 F. 2. 101. 
When it ſhall be defeated. | — 2F. z. 102. 
: Vo I. II. 76 Aſſets; 


330 


Wits ſhall be. 


Aſſignment; 
What good in Law, or not, V ide in Title Ame. 
Average. 


Award; | (Vide Title Arbitrament.) 


Bankrupts z 


| Baron and Feme; 


- Truſt for a Wife; when it enures to the Huſband. 


Taz INDE X. 


Nl 


— — 


What Things ſhall be ſaid to be Aſſes at Law, 
Vids in 25 tle Aſſets. 

What not. 
Bill for Diſcovery of Aſſets. — 
If the Aſſets are exhauſted by a Debt upon Security, 
that ſhall come in Aid. = 
What ſhall be a good one. 


Viqde Po, 2 8. 
When it ſhall be confirmed. — 
When it ſhall be avoided; _ 
If it be unreaſonable. — 
Or, made without Aſſent of Parties. 
If made only for Part. 
If it be repugnant. 
If made by Corruption, or Partalty 


— 


When Chancery aids. 
When not. 
Vide Title Bankrupt. 


. 3 


1 
1 


| 


Suit by them. — oq—— 
When Huſband and Wife ſhall j join in a Suit, and 


when either of them ſhall ſue 8 Fide Title 


Baron and Feme, (V, &c.) 
Suit againſt them. 
When they ſhall be joined in a Suit, and when 
not, Vide Title Baron and Feme, (J. ) 
What they ſhall be compelled to do. 
What not. | 


5K - ——— 


Act of the Huſband, When it binds the WM — 


When not. 


When the Huſband ſhall be bound * the Act of the 


Wife. 
When not. 


Vide Title Baron and Feme, (E. 1, &c.) 


| When the Huſband ſhall be aided for the Portion of 


his Wife. 
Fide Poſs, (3 Z. 1, &c.) 


When the Wife ſhall be aided againſt the Act of hs 


Huſband. 
Proviſion for a Wife; 
How expounded. — 
How a Proviſion for the Dower of a Wike thall ſhall 
be aſſiſted Y a Court of Equity, Vide Poft, 
3 E. 1, 2 | 
When a Proviſion by Marriage Articles ſhall be 
 Inforced, Vide Poſt, (3 Z. 1, &c.) 
When barred. 


me II 1 


Reference 


Reſerente by 
Letter and Figure. by Page. 
2 G. 41402. 
2 G. 1. 102. 
| 2G, 2, 104. 
2 G. 3. 105. 
2 G. 4. Ioß;. 
2 H. 106. 
21. 107. 
2 K. 108. 
2 K. I. 108. 
2 K. 2. 108. 
2 K. 3. 108. 
2 K. 4. 108. 
2 K. 5. 108. 
2 K. 6. 109. 
1 
. 110. 
2 1 
2 M. 111. 
2 M. I, III. 
2 M. 2. III. 
2 M. 4. 111, 
2M. 4. 112. 
2 M. 5. 112. 
2 M. 6. 112, 
2M. 7. 113 
2 M. 8. 113: 
2 M. 9. 114. 
2 M. 10. 115. 
2 M. 11. 116. | 


2M. I2, 116. 


2 M. 13. 117. 
Diſpoſition 


n 351 


10N 


Vide Pot, (3 Z. 5 &c.) 
If it was broken only in Circumſtances; or be- 


came impoſſible by the Act of God. 
When it ſhall not be relieved; | 
Where the Condition is precedent. — 
Where Recompence cannot be made. — 


If the Relief is not prayed in convenient Time. 
Confirmation. 


Vide Title Confirmation. 
Contribution. — — 
Vide Ante, (2 J.) 
Conveyance; — — 
When aided; 
When there is a Miſtake in the Deed. 


When Part of the Land is omitted in the Deed.— 
When more is inſerted, than was intended. 
ann (4L 8 


pics by a Wife. — — 1 ** I 4 117, 
When the Huſband is ih Exile, — — 2M. 1 5. 177. 
When the Covenant of an Huſband or Wife ſhall be 
inforced, tho' void, | — — 2 M. 16. 1 17. 
Charitable Uſes; — — — 2 N. 118. 
Relief by Original Bill. _ — 2 N. 1. 118. 
What are Charitable Uſes, and how regulated by - 
Commiſſioners, Vide Uſes, (N. 1, _—_ 
Tho' the Gift be void by Law. — — 2N. 2. 118, 
Where the Land, Sc. given is improved. — 2N. 3. 119. 
How Charitable Uſes ſhall be decreed ; 
According to the Intent of the Donor, — 2N. 4. 1197 
Vide Uſes, (N. 22.) hs . 
Circumſtances ſhall be regulated. — 2N. 5. 19; 
Where the Uſe may be improved. ! 2 N. 6. 120, 
The Improvement of the Eſtate diſtributed, ——= 2 N. 7. 120. 
wa. are * by the Decree, Vide Uſes, ORE 
23+ 
ds a Decree by Cotnmiſioners of Charitable 
Uſes ſhall be certified to Chancery, and how 
Exceptions ſhall be taken to it, Vide Uſes, 
(N. 24, 25.) 
When Chancery confirms, enlarges, or annuls 
it, Vide Uſes, (N. 26, 27.) 
How executed, Vide Uſes, (N. 26.) 
certiorari Bill. — — — 2 O0. 17 120 
Bill by way of Appeal. — — 2 O. 2. 121. 
Common. — 5 P 2 f. 121, 
= Vide Tith Common. „ 
Condition; (Vide Title Condition.) — — 920 a6 
How conſtrued. _ — — 2Q.1, 122, 
Breach of a Condition ; „ 
When aided, if the Intent be performed, — 2 Q. 2: 122. 
When it ſhall be relieved. — — 28.3. 12. 
If a Compenſation can be made. — 2 Q. 4. 123. 
If the Breach was procured by Fraud. — 22 5. 132z. 
If the Condition was in Terrorem. © — 2Q . 13. 


TAI IN D E "WM. 


When the Conveyance i is loſt, 
When the Conveyance is defective. 
Or, miſtaken. 
If it is aided, it ſhall be in the ſame Plight, as it 
would have been, if it had been right in initio. 
When a Conveyance ſhall not be aided, — Vide Poſt, 

4 S. 2.) 5 

* it be voluntary. 
Vide Ante, (2 C.8.)—Poft, (4 H. 9—4 O. 7. 
Or, againſt him, who has an Eſtate upon good 
Conſideration. 


Vide Ante, (2 C. 8.) f 
When a Conveyance ſhall be avoided. 
a Ante, (2 G12) 

When not; 


Tho made upon a falſe SY 


— 


— — 


Tho' it becomes unreaſonable by Matter ex poft 


Fucto. 5 

When a Surprize, or ſmall Miſtake is alled = 

After a long Acquieſcence. 

At the Requeſt of him, who has only a voluntary 

Conveyance. 

Vide Ante, (2 C. 8.—2 T. 9.) 
Copyhold. — 


Vide Title Copybold. 


— vo——— ara | 


Vide Title Coſts. 
en 3 — 


When it ſhall be performed. 
When not. — 
When it ſhall be avoided; 

If there was a Miſtake. 


If it was intended for a ſpecial Purpoſe. — 
If it was ſatisfied by a collateral Matter. 


When there is a Remedy upon a Covenant 1 in Equity. 
JN Tithe Covenant. 
Cuſtom. | 


Debt. 


.Deviſe ; | 
When it ſhall be decreed, tho' void by Law. —— 
Vide Poſt, (3 G. 2.—3 V. 3.) 


— SGINIER => 


Vide Title Dett. 


—— — 


How a Will ſhall be executed, and conſtrued at 


Law, Vide in Title Deviſe, (D. 1, &c.—N. 
ee 


When Chancery does not relieve; and, When a De- 


viſe may be explained by Witneſſes, 
How it ſhall be conſtrued ; 
What Words 
Title Deviſe, (N 4, &c.) 
Deviſe for Payment 5 Debts and Legacies, —— 
Vide Poſt, (4 W. 14.) 
In what Order they ſhall be paid. 


1 | 2 


Reference by 
Letter and Figure, 


T's; 
3 


EDI 


Coſts; When they ſhall be given, and when Not, — 


ans 
NA HIS 
On > 


8 N 


paſs a Fee, or other Eſtate, 2 in 


3 A. 4. ! 


. 


2 * 7. | 
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| | 3 
The Surplus ſhall be to the Heirn.— : 3A. 5. 
When the Land ſhall be ſold. — ZA. 6. 
Vide Poſt, (4 H. 5.) 
Who ſhall ſell. — 3 A. 7. 
How expounded, where there the Words are ambi- 
guous. 3 A. 8. 
When Words in a Deviſe ſhall be expounded 
roar hee than in a Deed, Vide Legacy, Poſt, 
(3 V. 1 
When a Deviſee thall have the ſame Privileges as 
an Heir, Vide Legary, Poſt, ( 3 * 2.) 

Diſcovery ; — 33. 
When a Bill lies & fo a Diſcovery: — 18. 1. 
When not. — _ — 3 B. 2. 

Diſnes; When Tithes ſhall be r in Chancery. 10 
Vide Title Diſmes, (M. 13, &c. )—Courts, ESSE 

Diſtribution of Inteſtates Eſtates ; 3 3 D. 

By the St. 22 & 23 Car. 2. — — 3 D. 1. 
Who ſhall be excluded ſrom a Share upon a Di- 

ſtribution. — — 3 D. 2. 

By Cuſtom. - — — 3. 3. 

Dower; — —— 3 E. 

Wife favoured by Equity. — — 3E. 1. 

Vide Marriage Settlement, Poſt, (3 Z. 1.) Vid. Th 
Ante, (2 M. 12.) | 

Dower, When aided, and when not. — 3E. 2. 

Equity; — — — 3F. 
Relief, when allowed in Equity; Hh. 

In Caſes of Fraud, Accident, and Truſt, — 3 F. 1. 
Where the Tranſaction i is done maid aer. 3F.2, 
When not; 85 
If a Man will not do Equity. — — 3 F. 3. 
If his Actions are wrongful. — 3F. 4. 
Tho' a Man's Expectation is fruſtrated. —— 3 F. 5. 
Nor when a reaſonable Benefit has accrued to ano- 
ther by Law. | — ;JF.6. 
Nor againſt a Statute. — 3 F. 7. 
Or a Maxim of Law. — — 3 F. 8. 
Nor where the Plaintiff has the ſame Relief by | 
Law. — 3 F. . 

Executor "oy | — 139 
Stands in the Place of the Teſtator. — 36.1. 
What Things he is compellable to do in Equity. — 3 G. 2. 
How he ſhall pay Legacies ; | 

When a Legatee ſhall refund, and when not. — 36. 3. 
When Legatees abate, Vide Poſt, (3 V. 18, 19.) . 
What is an Aſſent to a Legacy. — | 3 G. 4. 
Vide Title Adminiſtration, (C. 5, &c.) 
When he ſhall take as a Legatee, — _— 0. 
What Payment will be ſafe ; 00 
By Direction of the Court, —— — 36.6. 
When he ſhall be a Reſiduary Legate. ͤ— 36.7. 
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34 —_ 281 DE 24, 
"3 | | Reſerence by Reference 
Lecier aud Figure, by Paye, 


What Relief an Executor ſhall have in Equity. 


38. 8. 156. 
Vide Adminiſtrator, Ante, (2 B. 1, 2.) — Deviſe, 

13 4.1, &c) | 
ql | What not. — — — 36.9. 156. 
. Exchange. — a o_— I 
3 N . — 5 156. 
I! When a Diſcovery ſhall be inforced. — 151. T5x36% 
I} When a Deed ſhall be aided, or avoided, — 31.2. 157. 
When a Deed ſhall be produced. — JE 357. 

Fines. — „„ 
= hh Forfeiture ; When it ſhall be aided, and when not. — 3L. 157. 

= | g Fraud ; : | 3 Þþ Ms 158. 
= When it ſhall avoid a Bargain. — 3M.1. 158. 


= | Fraudulent Gift, or Feoffment, &c. Vide in Title 
= . Covin, (B. 2. &c.) 


Or Conveyance. 4 0% % 9% 
Tho' the Bargain or Settlement was to take Effect 
I! upon a Contingency. | 3 M. 3. 159. 
= | Or was tranſacted by an Agent. — — 3 M. 1 166. 
4 | So a voluntary Settlement will be fraudulent as to | | 
_ - - Creditors. —— 3 M. 160. 
But Fraud ſhall not be preſumed. —— _ 3 M. 6. 160, 
A Party to the Fraud ſhall not be relieved. — 3 M. 7. 160. 
Fine and Recovery. — — 3 N. 161. 
Avoided for Fraud, &c, — — 3 N. 1. 161. 
Vide Poſt, (4 K. 1, 2.—4 8. 4.) | 
Aided, when defective. N. 61; 
Guardian; ;—(Vide Title Gardian —Vide Aue, (2 A. 1.) 30. 162. 
How he ſhall account. 3 Q. x, 1. 
When, and how a Guardian ſhall be aſſigned to an 
Infant, Vide Title Gardian, (A.—F. 2.) 
How he hall manage the Eſtate of the Infant. —— 30.2, 103 
How directed by the Court. | — 30.3. 163. 
When he ſhall be removed. — 30.4. 1563. 
When not. „ 420.5. 10 
When Payment to a Guardian is allowed. — 30. 6. 164. 
The Power of a Guardian. — 3 0. 7. 164. 
Heir; (ide Title Heir.) | — „ 06 
Rl ſubject to the Debts of his 1 — 3 P. 1. 165. 
Vide Jitle Aſſets, (A.)—Pleader, (2 E. 2, &c. ) 
Wide Ante, (2 G. 1, &c.) 
When he ſhall be bound by the Covenant of the 
| Anceſtor. Vide in Title Covenant, (C. 2.) 
When not. 3 P. 2. 165. 
What Advantages an Heir ſhall have, and what „ on | 
e | — ' —— — 3 PE. Jo 166. 
Ideot. — — — — 420 168. 
Vide Title Iler, (C.) | | 
Infant. | — — JR. 169. 
How he ſhall ſue. — — U 3 R. 1. 169. 
. Vide Title Pleader, (2 C. 1.) 
How he ſhall be ſued. — — 3 R. 2. 169. 


Vide Title PO, (2 C. 2. ) 
2 | 5 ; What 
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| Reference by Referents 
Letter and Figure. by Page. 


What Things he ſhall be decreed to do during his 


Infancy ; 
To perform a Truſt. — — — 3 R. 3. 169. 
To do his Duty. — — 10. 
Or a Thing for his Advantage. — — 0 
Maintenance of Infants. — 3 R. 6. 170. 
Intereſt for Money; — — 38. 171. 
At what Time it commences. — — . 
No Intereſt beyond the Penalty. — — 38. 2. 172. 
Nor Intereſt upon Intereſt. — — 3 8. 3. 192. 
When Intereſt ſhall not be allowed. | 18. 4+ 1. 
When it ſhall be allowed. — 38. . 
When a Payment ſhall be intended for Intereſt. 3 8. 6. 194. 
Interpleader ; (Bill of) — — 317. 174. 
Joint-tenant — — 4X. 174. 
Who ſhall join in a Suit, — — „ 
Who ſhall be joined. | — 1 
Who ſhall take jointly. —— 1.Y. 32> 196 
Vide Deviſe, (N. 8.)—Efates, (k. 1.) 
Who, as Tenants in Common. — n 9. 
Vide Deviſe, (N. 8.)—Efates, (K. 8.) 
What will make a Severance of the Jointure. uw 4 V. 5. 19% 
Vide Eſtates, (K. 5.) 0 
What Remedy one Joint-tenant, Sc. ſhall have 1 
againſt his Companion. — 3 V. 6. 176. 
When the Act of one binds his Companion. — 3 V. 7. 177. 
When not. —— 3 V. 8. 177. 
When an Act by one of them binds him after = e 
ſurvives. —— —ds 3 177; 
Judgment. — 3 W. 179. 
Juriſdiction ; When Chancery ſhall have it in Caſes out 
of the Kingdom, Se. „ 
Jury. Vide Trial, Ante, (X. )—Poſt, (4 V.) . : 
Legacy; - . 180. 
When Words in a Will are expounded otherwiſe than 8 | 
; they are in a Deed. 3 F. 1. 150, 
f A Deviſee ſhall have the ſame Advantage as an Heir. 3 . 2. 10. 
1 How a Legacy ſhall be recovered in Equity. —— 3 V. 3. 180. 
: What ſhall be a Legacy. — 3.4. 18. 
5 Of what Thing void. — 3 T. 5. 191. 
How a Legacy ſhall be paid. — 1 . 
How a Legacy ſhall be paid upon a Deviſe to pay © 
Debts and Legacies. Vide Ante, (3 A. 3, &c. 5 
When a Legatee ſnall refund, or abate in Pro 
ö. tion, Vide Ante, (3 G. 3. )—Poſt, (3 V. 18, * 5 
Tz How a Deviſe ſhall be conſtrued ; 
. The Extent of the Words. — 3 Y; 7. 182. 
100 Vide Title Deviſe, (N. 1, &c. . * 
3 1 | 
9 When 12 * a preſent Intereſt. — 3 V. 8. 183. 
9 Vide Title Deviſe, (N. 18.) | + 
g. When a Legacy carries Intereſt. +4 Y. 9. 185. 


— 3 Y. 10. 185. 
—— 3 V. 11. 186. 
1 5 When 


When conſtrued cumulative. — 


When a Legacy ſhall be lapſed. 


| When not. 


- Or, to the Death of the Teſtator. - 


| When Legatces ſhall abate. 
When not. 


Marriage Settlement ; 
When it ſhall be inforced. 


To what Charges ſubject. 


ticles ſtrictly, 
When it ſhall purſue the Intent of the Articles. 
Mortgag e; 
The Nature of it. _ — 


What ſhall be ſaid to be a "PUREE 


At what Time. 


Prior Incumbrance. 


When it hall de annulled. 


Tun IN D E X. 


When a * ſhall be controuled by a ſubſequent 


Clauſe, or Proviſion, and when not. 


Vide Deviſe, Ante, (3 A. 3, &c. anc, Ante, 
(38. 7. 


— 


When it merges in the Land. 
When it ſhall have Relation to the Time of making 
the Will. 


— —  _—__— 


Vide Title Deviſe, (N. 21.) 


What ſhall be an Aſſent to a Legacy, Vide in Title 
Adminiſtration, (C. b, 7.)—Vide Ante, (3 G. 4.) 
When Legatees ſhall refund, Vide Ante, (3 G. 3.) 
Who ſhall be a Reſiduaay Legatee, Vide Ante, 


(3G. 7.) 


When not. 


Proviſion for Portions. 
Reſtraint of Marriage ; 


When the Huſband ſhall make a Settlement for 


the Portion, 
When not. 
When the Wife ſhall loſe her Portion. 
When a Condition, that a Perſon ſhall not mar- 
without Conſent, is in Terrorem, Vide —_ 


(2 Q.6.) 


When Marriage Brokage ſhall be avoided. ——— 
What ſhall be done if the Marriage is diſappointed. 
Or, the Portion is not all paid. ; 
When a Marriage Settlement ſhall purſue the Ar- 


What not. — — 
Who may redeem. — — 
Upon what Terms one may redeem. 
When a Mortgage ſhall not be . 


Aſſignment of a Mortgage. 


A Mortgage belongs to the ee, or Adminiſtra- 


tor of the Mortgagee. 
Vide Title Condition, (G. 2. * 


— 


— COINS 


Forecloſure of a Mortgage 


Mortgage of Goods, Vide Title Mortgage. 
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1 
. 187. 


1388. 
188. 


- 188: 
189, 


189. 
190. 


190. 
190. 
192. 
193. 
193. 


195. 


195. 


195. 


196. 


196. 


197. 


197. 
„ 


197. 
197. 
198. 


199. 


199.7 
200. 


201. 


20g. 
204. 


204. 


205. 
208. 
209. 
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Reference by Reference 
Letter and Figure,' by Page, 


Ne exeat Regnum. — — — 4B. 209. i 1 
Vide Title ee bel (D. 34, 35.) | ll, 
Notice ; —— 4 C. 210. * 
How regarded. — — — 0. #16 1 
What ſhall be Notice. —— — 1 202; | 
Lis pendens; | 
When it ſhall be Notice. — — 4. 3. 211. 
When not. — — 40.4 212. 
When Notice to one affects another. — p 40. 5. 212. 
When not. —— FF 
When Notice does not prejudicſe.—— — 4 C. 7. 213. 
Obligation; — — 4D. 213. 
Shall be cancelled ; | 
Being ſatisfied. — — — 4 D. 1. 213. 
After Forfeiture. — — 4 D. i, 214. 
Or, relieved againſt ; 5 
If the Obligation be obtained by Fraud. — 4 D. 3. 214. 
If the Conſideration be not performed. — 4 D. 4. 214. 
If the Conſideration be illegal. — 140. f. 215. 
Obligation by a Surety. — 4140.6. 215. 
If there was no Conſideration for it. — 4 . 7. 216. 
If there would be a double Charge by the Obli- 
gation. F 
If there be an artful Uſe of ſtrict Words. 4 D. 9. 216. 


$o the Obligor ſhall be relieved ; 
Where the Condition by Accident becomes unrea- . 
ſonable. | 4 D. 10. 216. 
Or, is ſatisfied by other Means. | 4 D. 11. 217. 
If the Obligation was by Contrivance, or by Force, 


or Terror. 40 . . 
So the Obligee ſhall be relieved; 
: If the Obligation be loſt. — 4D. 13. 217. 
: If the Performance was not effectual. — 4. 14. 217. 


But the Obligee ſhall not be relieved; , 
If the Obligor was a Surety, &c, and not charge- 


: able by Law. 4D.1 5. 218. 
. Nor ſhall he be relieved beyond the Penalty of tze | 
. Obligation. — — 4. 16. 218. 


An Obligation ſhall be delivered up; . 
If it be not ſued within a reaſonable Time. — 4 D. 17. 218. 
If the Obligee refuſes to perform his Part. — 4 D. 18. 219. 

When there ſhall be no Relief upon an Obligation; | 
If the Penalty does not appear exceſſive. — 4D. 19. 219. 
If there wes no real Satisfaction. | 


. 4 D. 20. 219. 
, If it was Premium Pudoris. — — 4 D. 21. 219. 
If it was voluntarily given, without Impoſition, —— = 1 
. or Surprize. —— ve . 4 D. 22. 220. 
partition. — — 4 E. 220. 
55 Payment; What ſhall be. — — 4F. 220. 
8. Perpetuity ;- ; —— S a. 
9. In Chattels Perſonal. — — — 46. 1. 222. 
In Chattels Rel. — 48.2. aaz. 
Ni Vide Poſt. (4 W. 19.) | | 
Voc. II. 1 + 


— 
- 


os 


TH ũł ND RE 


In an Eſtate of Inheritance. wow 
Or Freehold. — _ 
A Term that attends an Inheritance. 
Power; 
When aided, tho' not « pure; 
If it be for Payment of Debts. — 
Vide Title Poiar, (A. 1.) 
For Proviſion for younger Children. 
Vide Ante, (3 Z. 4.) - 
For the Aid of a Purchaſer. — 
If it be not purſued bed Reaſon of Fraud, or Ac- 
cident. 


When the Execution of a Power ſhall be made by 
the Court. 


When a defective Rxocution ſhall be alded. 


When it ſhall not be aided; | 
If the Intent of the Power i is not purſued, — 


Nor, where it was not the Party's Purpoſe to exe- 
cute his Power. 


If the Power was created by a voluntary Settle- 


ment, _ executed voluntarily, — 
Vide Pot, (4 O. 7.) 
Prerogative. Vide Title Prarogative. 
Preſentation to a Church. Vide Eggliſe, (H. 1, &c. ) 
Privilege. Vide Title Privilege. 
Proceſs. Vide Ante, (B 1. Vide — * 
Purchaſe; * 
What ſhall be a Parckefs — — 
Vide Ante, (2 C. 2.—2 T. 5, &c.) 
Who ſhall be a Purchaſer. — 
When a Purchaſer ſhall be relieved againſt m 
brances. — — — W 
Ville Covin, (B. 3. * 
When not. ow 
What —_ be faficient Notice. Vide Ante, (1. I. 


2.) 
When a 12 may take in prior Incumbrances. 


When he ought to diſcharge prior Incumbances out 
of the Purchaſe Money. 
Incumbrances are to be diſcharged in Proportion. — 
The Purchaſer of a Reverſion ſhall not controvert 
the Title of the particular Eſtate. — 118 


What Eſtates are within the Confi deration of a Pur- 
chaſe. 


What not. 

Purchaſer without Notice. 
Recovery, Common.; 

Of what Effect. it. is in Equity. 


When a Defect of 1 it ſhall be aided. 
Releaſe; Ce 


When it ſhall be. avoided; 
If it be obtained by Frau. 
Vide Ante, (2 C. 12.—2 T. 11.—3 M. 1, Ke.) 


I 


— — pe os 


Reference by Reference 
Letter and Figure. by Page. 
4 G. 3. 224. 
48. 4. 225. 
ee 
4H. 226, 
4 H. 1. 226 
4 H. 2. 226, 
4H.3. 227, 
4 H. 4. 227, 
4 H. 5. 227. 
4 H. 6. 227, 
4 H. 7. 228. 
4 H. 8. 228. 
4 H. 9. 229. 
. 
4 1.1, 229 
41.2. 230. 
41.3. 230 
4 I. 4 | 231. 
41. 5. 232. 
41. 6. 232. 
41. 7. 233. 
4 J. 8. 233. 
4 I. 9. 233. 
4 J. 10. 233. 
41. 11. 233. 
. 23 
4 K. I, 2450 
4 K. 2. 234 
4 bin 3 
4 L. I. 234 
Or 


Tir i . 


Or extends beyond the Intent. 
Vide Ante, (2 T. 3.) 


Or obtained with Intent to defeat a prior Agree- 


— — — 


ment. — 8 

When it ſhall not be avoided, — — 

Reſtitution; ; —— — 
Rent; — 


When recovered in Equity, tho' there is no Reme- 
dy by Law. 
Or, the Remedy by Law is not ſufficient. 
When it ſhall not be recovered i in 9 
Againſt an Aſſignee. 
When apportioned in Equity. 
Vide Ante, (2 E.) 
When an Extinguiſhment prevented. | 
What will be an Extinguiſhment, or a Suſpenſion 
in Law, Vide Title Suſpenſion, 
What in Equity, Vide Poft, (4 N. 8, 9.) 
When a Stranger. ſhall be aided againſt a Diſtreſs for 


----: Rank — 
When Rent, or other Charge upon Land ſhall be 
extinguiſhed. | — — — 
When not. i — 
Revocation; — — 


When god, tho' all Circumſtances are not bu 
ſued. 
Vide Ante, (4 H. 1. &c.) 
When a Power of Revocation is good, and when 
extinguiſhed, and when purſued, Vide Uſes, 

(L. 2, &c.) e 
Where prevented by Fraud. 


. — — 


» 
* 

- 
*% - 
* 
- 
* 
* 


Or Accident. 8 — — 
Or Neceſſity. —— — 
Or Default of the Party. — — 
r Execution of a Power of Revocation 
aldc — | — — 
When not good.; N 
In Aid of a voluntary Settlement. — 
Vide Ante, (2 C. 8.—2 T. 9,8 H. 9. 
Who may make a Revocation, ——— — 
Satisfaction. | _ 
Statute, Vide Statute-Staple, (D. 2, &c.) 
Superſedeas; When granted by Chancery. — 
Supplicavit. — 


Vide Furceable Entry, (D. 16, 17.) 
"Tenant in Tail; 
When his Eſtate is bound by his Agreement. — 
When his defeCtive.Conveyance ſhall be aided. —— 
Vide Ante, (2 T. 8.—3 N. — — 6.) = 
Ceſtuy que Truſt in Tail. 


How his Eſtate ſhall be barred. 
Taxes. 


—— 
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237. 
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234. 
235. 
235. 
235. 


235. 
236. 
236. 
237. 
237 


238. 
238. 
238. 


238. 


Ti IN D 


Trial TR Common Law ; When it ſhall be directed. — 
Vide Ante, (X.) 


Truſt; — 
The Nature of it. — _ 
Truſt of Land, What ſhall be; * 
E xpreſs. — — 
Truſt in Tail, how barred, Vide Ante, (48. 4.) 
Implied. 
| What ſhall be a Truſt for Payment of Debts, 
or Legacies, Vide Ante, [3 8: 3: Pl, 
e 
| what, for making a Charge upon Land, Vide 
Appointment, Ante, (2 F. 1 F 1 | 
What, for Charitable Uſes, Vide Ante, (2 N. 
3 &c. 133 | 
What ſhall be a Truſt for a Wife, Vide Ante, 
(2 M. 9, 10.) 5 
. — — 
. Truſt of Goods, What ſhall be. — — 
Aſſignment of a Truſt. - — 
Removal of a Truſtee,  —— — 
Security required of him. — — 
Truſt, How it ſhall be executed; 
* Purſuant to the Intent. | — 
When Money ſhall be decreed in Specie. — 


How a Truſtee ſhall account for Money, or the 


Profits of the Truſt-Eſtate, Y ide Ante, (2 A. 


I, &c.) 
How he ought to pay Legacies, or other Mo- 
ney, Vide Ante, (3 G. 3, &c.) 


When a Truſtee may ſell for Performance of the 


Truſt, Vide Ante, (3 A. 6, 7.) 
When, at the Diſcretion of the Truſtee. 
When Equity with a legal Intereſt ſhall be prefer- 

ted to meer Equity. — 
Truſt, How it ſhall be decreed; 
| According to the Intent of the Maker. — 
Truſt for Payment of Debts. — 
Vide Ante, (3 A. 6.—3 P. 1, &c.) 


A Truft ſhall be decreed to him, who would take, 


if the Settlement were' com pleated. 
So Money for a Purchafe may be decreed in 
Specie. 


Truſt decreed notwithſtanding the Statute of Li- 


mutations. | 
Tho” the Time to perform it be clpſed. - _ 
Truſt of a Term for Years; 
How it may be limited. — — 


How the Truſt of 'a Chattel Perfonal may be 


limited, Vide Ante, (4 G. 2.) 


When the Truſt of a Term for a Wife goes — 


to the Huſband, Vide Ante, (2 M. 9.) 
How i it cannot, | 


* 


Reference by Reference 
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4 V. 244 


4 W. 244. 
4 W. I. 244. 


4 W. 2. 245. 
4 W. 3. 245. 


247. 
248. 
249. 
249. 
249. 
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1 
250. 
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4 W. 11. 251. 
4 W. 12. 252. 
4 W. 13. 252. 
4 W. 14. 65g. 
4 W. 15. 254. 
5 4 W. 1 254. 


4 W. 17. 255: 
| 4 W. 18. 255: 


4 W. 19. 250. 


„ 4 + 6 N 


| 4W. 20. 257 
What 
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What Eſtate, or latereſi the Grantee of a Term 
takes. 


Truſt to attend the Inheritance. . 
To preſerve contingent Uſes. — . 
To raiſe Portions. | 8 


Breach of Truſt; how puniſhed. — — 
Tho' the Breach be purged as to a Stranger. — 
Tho' the Truſt Eſtate lies out of the Juriſdiction 
of the Court. 
Vide Juriſdiction, Ante, ( 3 X.) 
Particeps Criminis 
Who ſhall be. 15580 
Who not. 
What ſhall be a Breach of Truſt; 
If the Truſtee makes a private Advantage to 
himſelf. — a 


What ſhall not be a Breach of Truſt. 


Vw que T1 — 


Chappel. 
Vide Eggliſe, (D.) 


Chapter. 


Charitable Uſes. 
Vide Chancery, (2 N. 1, &c.)—Uſes, (N. 1 : &c.) 


Charter. 


Vide Hari, 5 5, &c. uli of Peace. © A. 5. ) 
Trade, (B.—D. 1.) 


Charters. 
To whom the Property of them belongs. ou 


Detinue of Charters ; — 
When it lies. — — 
Vide Detinue, (A.) — Pleader, (2 X. 1, &c.) 
What ſhall be the Proceeding. —— — 
Plea. in Detinue for Charters. — 
When Charters are allowed in Evidence, vide Evidence, 


(B. 1, &c.) 


Charter⸗ —é 
Vide Mercbant, (E. 2, &c.) 
Vo . II. | 7D 


Refirence by 
Letter and Figure, by Page. 


If the Truſtee acts with the Privity of the 


Vide Ecclefiaftical Perſons, (C. 3.) 


Reference 


4 W. 21. 258, 


4 W. 22. 260, 


4 W. 23. 260. 
4 W. 24. 261. 
4 W. 25. 261. 
4 W. 26. 261, 


4 W. 27. 263. 


4W.28. 202, 


4 W. 29. 263. 


4 W. 30. 264. 
4 W. 31. 264. 
4 W. 32. 264. 
4 X. ES 264. 
A. 265. 
B. 266. 
B. 1, 266 
B. 2. 267. 
B. 3. 267. 


Chaſe. 


Purpreſture. — 


Chaſe. 


What ſhall be. — — — 
Who ſhall have it. — — 
Chaſe 3 What ſhall be. —— | —C— 
Warr en. — — — 
Beaſts of the Foreſt, and Chaſe. — — 
Beaſts of the Warren. — cg 
Meers of a Foreſt. — — Swi 
Perambulation. _ . 
When a eee one faciendi lies, Vide Pleader, 
(3 G. 

Hanus or Hawking in a Foreſt. — — 
Who may do it. 0 —m— 
Who not. — — — — 
By whom a Licence may be given. — 


How Hunting, Sc. there ſhall be puniſhed. 
By Action at Common Law. — 
The Purlieu of a Foreſt; 
What ſhall be. — 
Who may hunt within a Furl; ; 
The Owner of the Soil — 
Common Nuſance. — —— 


—— — 


— 


Other Offences in the Foreſt; 

Keepin Dogs not e ditated. 

Walt; bang Vogt 2 * 

In cuttin g of V. ert, or Covert; 
What ſhall be Vert. — — 
| When cutting it is reſtrained, _ 
When not. 

What other Privileges the Owner ſhall have. 

Privilege of the King in the Wood, or Land of 
Stranger. - 

In his own Wood, or Land. 

Incloſing of Wood. 

Waſt, in the Deſtruction of che Vert. 

In aſſarting of his Land. 

How Waſt ſhall be puniſhed. 

Privilege within a Foreſt;  — 

By Agiſtment. 

By Pawnage. - 

By Common ; 
When allowed. 

When not. 
The Laws of the Foreſt. 
Officers of the Foreſt. 

Juſtice in Eyre. 

Vide al. zces, (F. * 
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268. 
268. 
268. 
269. 
269. 
269. 
270. 


271. 
271. 


271, 
271. 
272. 
272. 
27 
273. 
274. 
274. 


274. 
275. 
275. 


276. 
277. 


277 


277. 
278. 
278. 


279. 
279. 
279. 
= 

280. 
280. 
281. 
281. 
281. 


282. 
282. 
282. 
283. 
283. 


Verderoi. 


| Reference 
by Page, 


„ 


. High-way; 


| Surveyors for the High-way ; 


TRI I N D E X. 


Verderor. 3 hs 
Regarder. "EINE 3 8 

Foreſter. = 4 
Woodward. — — CORES 
Agiſtor. — — OY 

The Courts of the Foreſt ; ; . . 
The juſtice-Seat. — = 

Vide Juſtices, (F.) * 2 

The Swanimote Court, 3 3 


Chattels. 


Goods and Chattels. Vide Biens, per Totum.—Chan- 
cery, (4 W. $ ) — Probubition, F. 5.) — Treſpaſs, 


JT — 


Chattels Real. ide Biens, (A. 1.) Chancery. (4 8. 


. | +5 | | 
Chattels Perſonal. Vide Biens, (A. 2.) 


Chancery, 
(4 G. 1.) TER 


Cheſter. | 
County Palatine of Cheſter. Vide Franchiſes, | (D. 43 
&c.) 


Chamberlain of Chefter. Vide Franchiſes, (D. 5.) 
Chief Juſtice of Cheſter. Vide Franchiſes, (D. 6.) 


— 


1 


] 


Lol Ho ell to I 0 


What all ha. 1 

To whom the Soil, and Profits belon ng. 

How it ſhall be uſed. 

Hou it ſhall be repaired. 
Vide Poſt, (C. 1, &c.) 

Bridges in an High-way: 

How ö ; 

Remedy for not repairing ; 
By the Common Law. 
By Statute Law. 


— B er aint en ene 
— — 


— 


How choſe. — 
Their Authority, and Power; 
To provide Labourers. 
For what Time. 

To provide Materials. 

To remove Obſtructions; 
Water-courſe. — 
Trees, Hedges, &c. 
Rubbiſh, Dung, Ge. 


Reference by 
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283. 
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284. 
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Seats in a Church. Vide Action uon 


T4. 1 N D E x. 


10 ale n — — 
T0 make Rate. — —— 
To reſttain Carriages. —— — 

To prevent Offences, — — 


Preſentment upon a View of a Juſtice of Peace. 
Remedy for Fines, &c. 


| 


Juſtices of Peace may inquire of a Charity for Re- 


pair of an OY: 
Private Way; — 
What ſhall be. 


| 


2 


How claimed; 
By Preſcription. — — — 
By Grant. — — — — 

For Neceſſity. — — — 

How it ſhall be uſed. — —— 

By whom it ſhall be repaire d. — 

Remedy for not repairing it. —ͤ — 

| Obſtruction, — — 


Chivalry. 


Vide Courts (E. x, &e. ade, ( iel, (r. ) 


| Choſe « Action, 
Vide Aſſignment, (C. e (D.) 


Church. 


V. N Advowſon.—Diſmes, (E. 1 EH iſe, fer Tatum. 
— Prohibition, (F. 3,——G. 2, $.)— 2gare Impe- 


dit, (A.) 
Frechold of the Church. Vid 2 liſe, (G. 1. ) 


| Pariſh Church. Vide Eſghſe, (C 


Repairs and Ornaments of a > 2 Vide Eggliſ, (O. 
2.) Probibition, (G. 2.) Wa iſe ( 


turbance, (A. 3.)—Eſgshſe, (G. 3.) 
Churchwardens. . Vide Eſgliſe, (F. 1, 2, 3,) 


Church-Vard. Jide Cemetery, (A. 4, &c. }-—E gn iſe, 


AE J—Provubitzon, * 3.0 


Cinque- * 


Vide Abatement, D. 3, 5: )—Fraxhiſes (E. 1. &c ) 


Circuity of Action, 
Vide Action, (H.) 
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Cittzen. 
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citizen. 
Vide Burrough, (B. 2:)—Parliament, (D: 6.) 


Reference by R eferenc 
Letter and Figure, oy — 


City. 


5 Vide Burrough, (B. 1 J— Courts, (O. 1, &c. . 15 
&c.) - Parliament, * 0 


Civil Law. 
Vide Canons. 


Claim. 


Continual Chair. — —— A. 1. 301. 
How it ſhall be made. A. 2. 301. 
By whom. — — . yor- 

Vide Forfeiture, (A. 6, 7. vidi I Po 1 (B. 2. — 
Vide Condition, (G. I.) 
At what Time. A. 4. 302. 
When a Deſcent ſhall toll an en unkef it be 10 
avoided by Continual Claim, V ide in Diſcent, 
D. 1, &c.) 
What ſhall be a Diſclaimer, and the Effect of it, 
Vide Diſclaimer, (A.— B.) | 

Claim to avoid a Fine ; — „ 302; 
How it may be made. — — B. 1. 302. 
By whom. — B. 2. 303}. 

Vide Ante, (A. 3. )—Conditien (G. 1.) ATED 
At what Time. — — B. z. 303. 
For more of Title Claim, Vide Condition, (O. 5. | 
Fine, (K. 1, 2.)— Porfeiture, (A, 4 Franchiſes, 
(A. 1,8: 9 (E. 6. )—Releofe (E. 2.) 
Clergy. 
Vide 1 (G. 9.)—Tuflices, (GF. Is Ke.) 
- Clerk. 
Six Clerks. Vide cha (B. 7.) - 
County Clerk. Vide Viſcount, (B. 2.)——County. 
Clerk of the Market. Vide Market, (H.) — 
Clerk of the Peace. Vide Juſtices of Peace, (D. 5.) 
Clerk of the Pipe. Vide Courts, (D. 13.) 
Vor, I. L. E 5 Ignorance 
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Ignorance or Miſpriſion of the lerk. Vide Amend- 


ment, (D. 1, 9.— E. 1, 2.— G. 2.—H. 3.—T. I, 
&c.—V. 1 , &c. and many other Places in the ſame 


Title.) 
Vide Courts. 


Codicil. 


Vide Deviſe, (D. 3.) 


Coin, and Coinage. 


Vide Fuſtices, (K. 7. Alan. * Totum. —Preroga- 
tive, (D. 39.) 


Colloquium. 


Vide Action upon the Caſe for Defamation, (G. 7, 8, &c.) 


Colluſion. 
VNide Covin. 


Colour. 
Vide Plader, (3 M. 40, 41.) 


'C ommand. 
nd of Forces: Vide Prerogative, (C. 3. ) 


Ken nennen. 


Commencement of a Leaſe, Vide Eftates, (G. 8, 9.) 


— of Parliament, Vide Parliament, ( E. 1 ) 


—— 


5 — Of Terms, Vide . (C. 1, reh 


Commendam. 
Vide Prœrogative, (D. 18, &c.) 


ot 


Commiſſion and Commiſſioners, 


| Commilticn to take an Anſwer. vide Chancery, k. 35 


Commiffion of Array. Vide War, (B. 3 


Commiſſion, and Commiſſioners of "3 Fi. 


Bankrupt, (D. 1, &c.) 

Commiſſion for Fine of Witneſſes. Vide Chan- 
cery, (P. 2, &c.) 

Commiſſioners of the Great Seal. 
B. 1.) 

GER. of Juſtices. Vide Jeeves e. 2.—8. I.) 
—Præregative, (D. 29.) 

Commiſſion of Partition. Vide Pr (C. 10.) 


Vide Chancery; 


Commiſſion of the Peace. Vide Juſtices of Peace, (A. 


6, Kc.) 
Commiſſion of Rebellion. Vide Chancery, (D. 5.) 
Commiſſion for Review. Vide Prærogative, D. 16.) 
Commiſſion, and Commiſſioners of Sewers. Vide 
Sears. 


Commiſſion for Viſitation. Vide Viſitor, (A. z.) 


Commiſſion, and Commiſſioners of Charitable Uſes. 


Vide Uſes, (N. 14; &c.) 


Committee. 
Vide Parliament, (E. 6, &c.) 


Common. 
Common. | — — nia 
Appendant. 8 3 

Vide Appendant and Appurtenant, (B. 3.) 
Appurtenant. — 
In Groſs. x — 
Pur Cauſe de Vicinage. — — 
Common; How it ſhall be uſed ; — 125 
When it excludes the Owner. — — 
With what Cattle. 8 
When the Lord may improve it. — wi 
What Intereſt the Commoner bas. — 
What Remedy the Commoner ſhall have; = 
An Aſſiſe, . — 
What Remedy the Lord ſhall have. — — 
How Common ſhall be extinguiſhed. — — 
How ſuſpended. —— — 
When it is not deſtroyed. — 
When revived by a new Grant. — 


Vide more concerning Common, in pl, (K. 6.) 
"I (2 P. )—Pleader, (3 K. 24. ) 


\ 


2 


N 


E 


Reſerence by 


EE 


SQ 


® — 
— 
o 


2 0 


O z ER. 


Reference 
Letter and Figure. by Page. 


307. 


307. 


308. 
309. 


309. 


310. 


310. 
311. 
311. 


313. 


314. 
315. 
316. 
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316. 
317. 


Tenant 
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VE 
Tenant and Tenancy in Common. Vide Abatement, 


(E. 10,—F. 6.)—Chancery, (3 V. 4, &c.) — De- 
wiſe, (N. 8. )—Eftates, (K. 8.) 


Com mon Annopance. 


Vide Tu cw of Peace, (B. 24, &c.)—Leet, * 12, 


13). 


Common Bench. 


Vide Courts, (C. 1, &c. )—Pleader, (C. 4, 11, &c.— 


3 B. 2.)—2yod Permittat, (D. 97 


common Council. 


Vide Franchiſes, (F. 25.)—London, (F.) 


Common Law. 


Vide Chancery, (C. 1.—D. 9.—X.—4 V. )—Copybold, 


(K. 4.—P. 3. )—Ley, (B.) Parliament, (R. 12, 
23, 27. )—Probibition, (F. 10.— . 22. )—Trade, 


(A. 6, 7.) 


Com mon Recovery, 


Vide Chancery, (4 K. 1, 2.)—Eflates, (B. 27, &c.)— 


udn, (A. 6 .)—Recovery, * 15 + We) 


Commons. 


Vide Parliament, (D. — 10 W 14, &c. Scots 


fans, (D. 5.) 
_ Comperutt ad Diem. 
Vide Pleader, (2 W. 31.) 


Compoſition. 
Vide Diſmes, (E. 8, 21,—L. 2.)—Plader, (2 G. 6.) 


Concealed Lands. 
Vide Prerogative, (D. 65.) 


Concluſion. 


TAE IN D 3 


Concluſion, 


Vide 1 (E. 16. J— Þ foppel, Pfade, (C. * 
—E. 28, &c.—F. W 35, &c.) 


Concoꝛd. 
Vide Accord Fine, (E. 9, &c.) 


| Condition. 
Condition in Deed: „ 
By what Words it ſhall be created ; 
In the Grants of a Common Perſon, 


”— 


i» X 
——_—————— 


In the King's Grant. — — 
In a Will. — — 

Vide Deviſe, (N. q, 10, 119 
In Obligations. - — 


Vide 05“ ellen, (B. 1,—E;) 
What Words do not make a Condition. 
To what Eſtate it may be annexed. 


In what Conveyatice,  —— —— 
How it ſhall be annexed: — 
Who ſhall be bound by a Condition. — 
Vide Poft, (F.) 
Condition Precedent ; — — ht 
What ſhall be. 3 | Zi 


Vide Chancery,” (2 Q.. lade, (C. 10 ) 
Condition to have a Fee, when good. 


At what Time an Eſtate ſhall veſt upon a Condition 


ff 


Precedent. — 
Condition Subſequent; 
What ſhall be. — —— — 
What Conditions are not good; — TIN 
If they are impoſſible. — — — 
What ſhall be ſaid impoſſible. —— — 
If a Condition be bene to Law; In a Feoffment, 
Gift, Ge. — — — 
Or repugnant; | 
To the Grant, — — 
To the Eſtate. — ds 
| What ſhall not be repugnant.— ——— 
17 a Condition be contrary to Law; In Obligations, 
Otherwiſe, if contrary to a Maxim of Law, or Re- 
ugnant. — — — — 
Condition expounded ; 
When liberally. os 1 — ee 
To what it extends. — — 


Vide Ante, (A. 10.) 
Vo I. II. 
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322. 
322. 
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324. 
326 
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328. 


328. 


329. 


N * . 
FFD VR 2 - ET" . 1 4 
—— rs om << . 0 2 


: 
i 
= 
4 
\ | 
- 
15 
1 
V. 
3 
1 
oy 
[ -3 
i 4 
I) 
i {-/ 
. 1 
11 
; $46 
. 
ft 
23 Ks; 
. ey be 
2M. 
5 
E 
Ni 
\ * 
9 
+ 
* bo 
* 
2 * 
$$ 
I 
; 1 
7 % 
11 
! * 
1 þ; 
1 
t 
M4 
1 
1 * 
BY 


1 
1“ 
: LE 4 
111 
8 5 
: 2 i 
1 
K RE 
> * 


Tuk © N D E X. 


37⁰ 


Condition performed ; 


By whom it may 1 


— — 


For and againſt whom Covenant lies, Vide Cove- 


nant, (B. 1, &c.—C. 1, &c.) 
To whom it ought to be performed. 
At what Time; 

When he has Time during his Life, 
Tho' there be a Requeſt, | ——- 
When he has Time during his Life, 

Unleſs where haſtened by Requeſt, 
When to be performed immediately. 
How a Condition ſhall be performed, where the 
Time 1s limited ; 
What ſhall be the Time intended. — - 
It may be performed before the Day limited. 
Or, at the laſt Part of the Day. — 
In what Place it ſhall be performed. 
How a Condition ſhall be performed ; 
All Incidents. 
Strictly performed. 
According to the Intent. 
Vide Ante, (E.)—Poft, (M. 1.) 
Ought to be performed bond fide. 
But it is ſufficient, if it be performed in Sub- 
ſtance, 
How Performance ſhall be pleaded, Yide in 
Pleader, (C. 58, &c.) | 
Condition to make Aſſurance. 
Condition to indemnify. 
Condition in the Disjunctive. 
How performed. | 
When it ſhall be excuſed. 
What ſhall be a Condition in the 88 
Annuity pro Conſilio. 
When Non-performance ſhall be excuſed; 
If done as near to the Condition as it can be. 
If the Feoffee accepts another Thing in Satisfac- 
tion ; 


— go mow oewe————m_n 


—— 
| AER tne, 


. — ——— 


When it may be accepted. — — 
By Default of the 8 


As, upon Tender and Refuſal. 
By voluntary Abſence. — _ 
By the Obſtruction of the Obligee. 
By Default in doing the firſt Act. 
Who ought to do the firſt Act, Vide Election, 
(A. 2. 
In not giving Notice; 
When Notice is neceſſary. 
When Notice ſhall be given of the Time 
of performing a Condition, Vide Ante, 


(G. 81 
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8 330. 
G. 3 
. . 99. 
8. 4 332. 
9 
G. 6. 333. 
. . 
. 
G. 9. 334. 
G. 10. 335. 
i 
G. 12. 336. 
G. 13. 335. 
G. 14. 335. 
336. 
I. 339. 
K. 340. 
K. 1. 340. 
„ 
K. 3. 341. 
1 
L. 341. 
Ln 1. 24h 
3 
L. 3. 342. 
L. 4. 343. 
1 
L. 6. 2344 
L. 7. 344 
L. 8. 345. 


How 


4 
— 
* 
- 


What ſhall be a Breach ; — 


What ſhall be a Diſpenſation. 
What Act deſtroys a Condition, 


Tut 1 N D E K. 


How Notice ſhall be given, 7 ide Pleader, 
(C. 73, &c.) 


How Requeſt ſhall be made, Vide Pope, 


| (L. 11.) 
When not.— 


When Notice is not neceſſary of a By-Law, 


Sc. Vide Pleader, (C. 76.) 
In not requeſting. 
How a Requeſt ſhall be made. — 
Vide Pleader, (C. 69, &c.) 


 Non-performance ſhall be excuſed by the Aa of 


God. 


Non-performance ſhall be excuſed by Act of Law. 
But not by the Act of a ggg 


9 


An A& contrary to the Intent. 


Vide Ante, (E.— G. 12, &c. Ait Chancery, (2 . 


2, &c.) 
By a Diſability to perform. 


Or, to perform in the ſame Plight, —= . 

Bs ho? the Diſability be afterwards removed. — 
What ſhall be a Diſability, n 

What ſhall not be a Breach. — 


Who ſhall take Advantage of a Condition broken 
By the Common Law. 
By the Sz. 32 H. 8. 34. | 
How he ſhall enter for a Condition broken ; 

Where an Entry is given till ſatisfied, —— 
What Intereſt he has. — — — 
Where the Entry is general. 3 


By 6 1 Entry may be made, Vide Claim, 
B. 2 
He ſhall be in his firſt Eſtate. 8 2 


Vide Copybold, (M. 8.) — For feiture, . IT, 120 


Condition in Law; What is. 3 3 
Who are bound by a Condition in on Vide Ante, 
(A. 10.) 


What ſhall be a Breach of a Condition! in Law 3 — 
Dereliction of an Office. 
When an Alienation by Tenant 


by the ron in 


Dower, for Life, Years, &c. ſhall be a Forfei- 


ture, Vide Forfeiture, (A. I, &c.) 


When an Alienation in Mortmain, Vide Capacity, 


(B. 2, &c.) | 
When Waſt ſhall be a F orfciture, Vide Wa fo, (F. 
I, 2.) | 
| Abuſing his Authority. _ — = 


Vide Qficer, ( (K. a, 3.) 
What Charges, &c. ſhall be avoided by an Entry 
for a Forkimrs Vide _ (O. 6.) 


2 


Limitation; 


ua por F by re, 
L. 10. 347. 
L. 11. 347. 
L. 14. 4340. 
L. IJ. | 348. 
L. 14. 348. 
M. 348. 
M. 1. 348. 
M. 2. 349. 
M. 3. 350. 
M. 4. 350. 
M. 5. 351. 
N. 3861. 

Wu, 351. 
„ . 
O. 2. 352, 
0. 3. 383. 
O. 4. 354. 
O. 5. 355. 

86 3. 
P. 356. 
2 357. 
R. 357. 
8. 358. 
. 358. 
8. 2. 358. 
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'Lirnitation ; What ſhall be. — n 
Condition in Terrorem. 


Vide Chancery. (2 G 6-4 5 6, "IR 
Vide more of Condition, in Chancery, (2 Q. 1, &c.— 
4 D. 1, &c.) — #ftates, (A. 6, &c. ) — Obligation, 


(ns 0e (K. 4. ) 
Conduct. 
Vide Admiralty, (E. 8.—Prerogative, (B. 5.) 


Conference. 
r 


Confeſſion. 


Vide Indi&ment, (K. )—Pleader, (S. 3—Q. 5. —Y, 2. 
22 W. I 5.) 


Pre” ne. 
| Vide * (4 W. 1, &c.) 


Confirmation: 


6 in Fact; By what Words it ſhall be. — 
What A& by a Woman, or one at full Age, ſhall be 
a Confirmation of an Eſtate made during Cover- 


ture, or Nonage, Vide Baron and Feme, (S. 1.)— 
Enfant, (C. 6.) 


How a Confirmation ſhall enure; —— | 
When confirming the Eſtate enures to the whole 

Eſtate. vn - ad 
When it enures only to Part. — 
When it enlarges the Eſtate. — — 


Vide Releaſe, (C. 1, 2.) 


How a Confirmation, meh a. an Eſtate, ape | 


rates. — 
When a Confirmation is effectual; — 
Tho it wants Privity. — 
Tho' the Eſtate is gone, out of hk the Grant con- 


firmed was derived. — — 
When a Confirmation is not good; — — 
If i it be of a void Thing. | — | — 
Does not give collateral Qualities. — 


Nor re aeg a Right, &c. in Suſpence. 


So a Confirmation is not good, When made by him 


who has Nothing, — eee 


Letter 2nd Figure. by Page. 
1. 359. 
A. 361. 
B. 362. 
B. x. 362. 
B. 2. 362. 

1 363 
163. 
C. 364. 

| . Jo 304. 
C. a. 364. 
D. 365. 

D. 1. 365. 
D. 2. 365. 
D. Jo 365. 
D. 4 366. 
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So it ſhall not have Relation to the Prejudice of 


another. 
Vide Chancery, (2 R.) 


-. 


Contes. 
Vide Juſtices of Peace, (B. 48.) 


Conſcience, 
_ Vide Chancery, 


Conſideration. 


To raiſe an Aſumpfit. Vide Action upon the Caſe upon 
Aſſumpſit. (B. 1. &c.) 

To raiſe an Uſe by Bargain and Sale: E ide Bargain 

and Sale, (B. 11.) 


- Givi a . by Covenant to ſtand ſeiſed. Vide Co- 


| venant, (G. 3, &c.) 

Vide 4 Agreement, 12 B. 2, 3. Chancery, (2 C. 7, 8, 
&c.— 2 T. 10.— 4 D. 4, 55 7.) — Pleager, (C. 52, 
&e. 8 . I.) 


_ Conlimilt Caſu. 
E ide Dum fuit __ Etatem, (E.) 


Conſiſtozy Court. 
Vide Grey (J. 6.) 


Conſpiracy. 


Vide Action upon the Caſe for a Conſpiracy — Ju uſtices of 
Peace, (B. 107.) —Pleader, (3 K.) 


Conſtable, 


Conſtable. Vide e F Peace, (B. 79,-D. 7.) 
Leet, (M. 5 1 
High Conſtable 2 Aer, (E. 2.) 
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D. 5. 366. 


Conſultation. 
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Contultation. 
Vide Prohibition, (K. 1, &c.) 


Contempt. 
Vide Attorny, (B. 13.) — Chancery, (D. 3, &c.) 


Contingency. 
2 Deviſe, (N. 29.)—Efates, (B. 16.)—Uſes, (K. 6.) 


Continual Claim. 
Tide Claim, (A. 1, &c.) 


Continuance. 


Continuance of Eſtate. Vide Pleader, (C. 66, &c.) 

Continuance of Parliament. Vide Parliament, (M.) 

Continuance of Act of Parliament. Vide Parliament, 
R. 2. 

eee and Diſcontinuance of Suit, or Proceſs. 
Vide Courts, (P. 1 LL —Pleader, (V. 1, &c. 
W. 1. Kc.) | OG 
Puis darrein Continuance. Vide Abatement, (1. 24.) 


Continuando. 
Vide Pleader, (3 M. 10.) 


Contract. 
Vide Abatement, (E. 12.—F. 8.) —Admiralty, (E. 10, 


11.) — Agreement, — Bargain and Sale, —Baron and 
Feme, (Q. )—Der, (A. 8, 9.)—Enfant, (B. 5.) 
ect, (D. 1, &c.) — Merchant, (E. 1, &c.) 
N Pleader, (2 W. II, 43, &c. Tad, (D. 3.) Mar, 
a eee 


Contra Fozmam Statutt. 
Vide Pleader, (2 S. 10.) 


tra 
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Contra * 


Vide Action upon the ce 2 4 Pfade, (3 M. 8.) 
Prohibition, „ 


Contribution, 


Vide Chancery, (2 1—2 8.) 5 


Con vent. 
2 Eccle/i gftical Perſons, (3 4 5: ) 


Conventicle. 
Vide Juſtices of Peace, (B. 16.) 


Converſion, 
Vide Aclion upon the Caſe upon Trover, (E,—G. 5.) 


Conveyance: 


renal Mi (C. 3. 4, 6 * Garranty, (D. = 


3 (C. 37. * (C8) 


Convi lion. 
Vide 1 (G. 9, 16. )—Tuftices of Þ Peace, (C. I, &c.) 
Convocation. 
How aſembled. — Gn wo 
Who ought to aſſemble. — a 
Their Poivileges. —ö — — 
The Juri{diftion. — — 3 8 
How they make Canons. — — 
A Vide Canons, 
Conuſance, 


Vide 8 (E. 9, &c. )— Pleader, K 14, &c.)— 
Statute Staple. 


Conuſance of Pleas. Vide Courts, (P. 2, &c.) 
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Copy. 


„ ide Evidence, 4 > 


copphold. 


Copyholdeer;— — — 


ho is. — — — — 
What Eſtate he has. — —ͤ — 
Copyhold, what; — — — 
Ought to be Time out of Mind.? — 
Within a Manor. — — — 
Always demiſable. — — — — 
Vide Poſt, (L.) 
What Tenements are qrantable 7 Copy. — 
How granted. — — — 
What Lord may grant; | 
Dominus pro Tempere. —— 
By Wrong, Cc. — 
What Steward may grant. — 
By what Words. —_ 
Vide Poft, (F. 6.) 
What Eſtate; 
In Fee. — — 
In Tail —— — 
Eſtate Tail, how barred. 
For Life, Sc. —— 
In Remainder. 
Reverſion. — 
Deſcent of a Copyhold. 
What an Heir may do before Admittance. 
What collateral Qualities a Copyhold ſhall have. 
Surrender of a Copyhold; — 
In Court, — 
Out of Court; 
To the Lord. — 
To the Steward. — 
To Tenants, &c. — 
By Attorny. — 


7 what Words. — 


Vide Ante, (C. 6.) 

By what Perſons. 
T0 what Uſe. 
+ To the Uſe of a Will. 

Profentment of a Surrender. 

In whom the Eſtate is, till Preſentment. 

When a Surrender may be revoked.— 

When not. | 

How a Surrender operates. — 

Admittance; 

What may be done before Admittance. 

Vide Ante, (D. 2.) 
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When nevelfary. — 
When not . 
What ſhall be an n | 
When it ſhall be. — — 
By whom it ſhall be. — — 
In what Place. — — 
By Attorny. —ͤ— — 
How it ſhall be made. — 
The Lord compellable to admit. 
Of what Effect it ſhall be. — 
Fine; ee — 
When due. — 
When to be ſet, and how. 
Fine certain. — 
Fine uncertain. — 
When it ſhall be paid. 
Remedy for a Fine; 
By Aftion, — — 

Hy Seiſure as forfeited. 
A Copyholder ſhall alien only by Surrender. 
But a Defect of the Roll ſhall be amended. 
What a Copyholder ſhall do, by Cuſtom ; 
Shall be Tenant by the Curteſy. 
Shall have Dower. — 
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Shall make Leaſes. — 
Copy hold ſhall deſcend contrary to the Rule: of the 
Common Law. — 

The Lord ſhall appoint a Guardian, —— —— 
Copyholder ſhall have Common. — 
Shall take Trees. — 3 — 
Shall render his Services. , BE 
When a Denial of Services is a Forfeiture, Vide 

Hof (OM 4). 
— . — > 4 
Relief. ww a 
What Remedy for Rent. 3 3 
Suit of Court; | 
By a Copyholder. — | * 
By a Freeholder. — 3 
By Attor ny. 8 — 8 TEES 
Suit real. — — 3 
Remedy for Suit. — — 
Heriot; 
What i it is. — 8 
Heriot-Service; mn FS 
When due. — — 
How recovered ; 5 
By Seiſure . 8 2 
Buy Adon. — — — 
Yor, II. 7 H 
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K. 11. 
K. 12. 


K. 13. 
K. 14. 
K. 15. 
EK. 16. 
K. 17. 


K. 18. 
K. 19. 


K. 20. 
K. 21. 
K. 22. 


Reference 
by Page. 


388. 
389. 
389. 


390. 
390. 


390. 


390. 
390. 


391. 


391. 


391. 
391. 
393+ 
393. 
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394. 


304. 
394. 
395. 


395. 


395. 
395. 
396. 
397. 
398. 
399 
400. 


400. 


401. 


401. 


402. 


402. 
403. 


403. 


403. 
404. 
404. 


404+ 


405. 
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406. 
406. 
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TT WU EHDEL 
I 5 | | | 1 | | Reference by References 
—_—_ - x : N Letter and Figure. by Page, 
Heriot-Cuſtom ; 
| When due. — — — K. 23. 407. 
1 e When not. — = — EK. 24. 408. 
A „ 7. ſhall be recovered; Os 1 
1 e 5 By Seiſure. — — — K. 25. 408. 
By Action. — — K. 26. 408. 
To what Lord it ſhall be paid. — K. 27. 409. 
Copyhold, How deliroyed: — — I. 409. 
Copyhold, How forfeited ; — — M. 410. 
By Treaſon, or Felony, — — — M. 1. 410. 
By Alienation: __ N ee M. 2. 411. 
By Waſt— — — — — M. z. 411. 
By denying Services, Fine, ge. — M. 4. 412, 
What Eſtate ſhall be forfeited. — — M. 5. 414. 
Who ſhall have Advantage of the Forfeiture. — — M. 6. 415. 
When a Preſentment is not neceflary, —a — M. 7. 415. 
8 nſation; What ſhall be. — — M. 8. 416. 
Copybol, When bound by a Statute.— N. 416. 
en not. — — 0. 417. 
5 Copy hold, How impleaded; — — — F.  - 218, 
In the Lord's Court. — —— — — P. 1. 418. 
In Chancery, — — — — P. 2. 419. 
Vide Chancery, (2 v. 
At Common Law. — — . 
Pleading of Copyhold, — — P. 4. 420. 
Manor; — — —— .. 
What ſhall be. — — 90Q.1, 4421. 
What is Parcel of a Mano. —— — Q. 2. 422, 
What is not a Manor, — — Q. 3. 422. 
What is a Severance of a Manor. — — Q. 4. 422. 
Manor, how deſtroyed. — — a M 3. 
How revived. — — — Q. 6. 423. 
How it ſhall be pleaded. — — — 2.7. 423. 
Court · Baron. — — — — KR, 4423. 
Cuſtomary Court.— — — R. 2. 424. 
Who ſhall be Judge, —— — — KR. 3. 424. 
"= In what Place it ſhall be held, — — R. 4. 4424. 
Steward; | 
How retained. — KR. 5. 424. 
Who is a ſufficient Steward to make a Grant, 
Sc. Vide Ante, (C. 5 | | 
The Duty of the 1 — — R. 6. 425. 
The Form of holding the Court; | 
Precept for it, — — R. 7. 425. 
Stile of the Court. — N. 4 
: ' Proclamation, —-_— — — R. 9. 425. 
N Eſſoins, c. — — — ER. 10. 425. 
| . Enqueſt. — — — — R. 11. 426. 
Charge, — — — —— R. 12. 426. 
Juriſdiction n; 
b 5 In Actions Perſonal; 
A 5 | | When allowed. — — — — R. 13. 426. 
E = | IM not, — — / — — RN. 14. 426. 
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Reference by Reference 
Letter and Figure, by Page. 


In Actions for Land; 
Freehold. | — —— — R. 15. 427. 
When Right Patent lies, and of what Thin g 

or not, Vide Droit, (B. 8 
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Copyhold. — R. 16. 427; 
The Form of Proceeding g in Right Patent, 
on Vide in Droit, (B. I, &c.) 
mu | — R. 17. 428. 
Execution; Dn | 
In Perſonal Actions. — — N. 18. 428: 
In Real. — — — KR; 19. 428. 
Cuſtom; The Nature of it — — 8. 428. 
Muſt be alledged in a particular Place. — 8.1. 428. 
Muſt be Time out of Mind. — „„ 40% MN 
Muſt be reaſonable ; yy 3 35 1 N 
What ſhall be ſo. — — 8.3. 4429. if 
Tho” contrary to a Rule of Lew: — 8.4. 429. il 
Tho” contrary to a Statue. =— 8. 5. 429. ll | 
2 Vide Preſcription, (F. 3. "he it | 
I for a common Benefit, tho” it tends to a par . 
ticular Prejudice. e — 8. 6. 429. 
If it may have had a reaſonable Commence- 
ment. — 8.7 49 
Tho' the Right of another be reftrained, — $£,8, 430, 
If in general Words. — — 8.9. 430. 
What is not reaſonable ; 
If it cannot have had a reaſonable Commence- 
ment. — 8. 10. 430. 
If contrary to the Law of God. — 8. 11. 430. 
Or, contrary to the King's Prerogative.— 8. 12, 43% 
If it be to a general Prejudice, for the Advan- 1 
tage of a nr pay Perſon.— — 8. 13. 430. 
Or, to the Prejudice of any, where there is not 
an equal Prejudice or Advantage to others.— S. 14. 431. 
If the Cuſtom be, that any one ſhall be a Judge | 
for himſelf. | — 8.15. 4377 
If it be againſt Common Right: 8. 16. 8 | 
Or, againſt a Preſcriptive Right. — 8.17. 431; 
If it im ports a Loſs on one Side, without a Be- | 
nefit in Conſideration. — — $1 431. 
Muſt be certain. — 8. 19. 432. 
Cuſtom, how deſtroyed. — p— 8.20. 432, 
| i Cott. 
Vide Diſines, (H. 1.) —Biens, (G. 1, 2.) 
Cozonation; D 
Vide Roy, (C:) 
Chime at a Coronation. Vide (Meer, E: 6.) 5 
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THE 1 N D E X. 


Reference by Reference 
| | | Letter and Figure, by Page, 
* wſtices of Peace, (D. 7.) — London, (K. 6.) — 
cer, on 1 * TY” 
Coꝛpoꝛation. 
Vide Franchiſes, (EF. 3; „ dee. —G. 4, &c.) Capacity. — 1 
- Deviſe, (H. 5, 6. )— Diſcontinnance, (A. 1 A. . 
"_ Flad (2 B. 1, 2.) | OM; 
Correction. 75 
5 5 
Vi de Leet, (K.) — Plkader, (3 M. 19. ; 5 
Houſe of Correction. Vide Juſtices f Peace, (B. 82.) | 
des, (N. 9) 
\ 
Colinage. 1 
; Vide Aﬀiſe, (D.) 5 
Coſts. 
When Cofts ſhall be recovered; — — A. 433. 
* a Demandant, or Plaintiff, — — A. I. 433. 
When a Plaintiff ſhall not recover Coſts. „F 46 
Vide Poft, (C. 4.) | 
Whin no more Coſts than Damages, — A. 3. 434 
By an Avowant, — A. 4. 436. 
By a Tenant, or Defendant; „ 
In an Action. — | — A. 5. 46. 
In an Information. — — A. 6. 438. 
When a Defendant ſhall not recover Coſs. — A. 7. 439. 
Coſts in Error. — — Z. 440. 
Double, or Treble Coſts; — — C. 44. 
By Conſtruction. — U — Cc 441. 
* By the expreſs Words of a Statute ; 
Double Coſts, — — C. 2. 441. 
Treble. — — — C. 3. 44% 
When not recovered. — — C. 4. 44 
eee 
Coſts i in * Vide Chancery, (2 W. 7 
Cottages. 
Vide Juſtices of Peace, (B. 84.) : 
Covenant. 
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Covenant. 


When Covenant lies; — 1+ 
Upon what Words. — — 


Vide Dett, (A. 8, 


9. : 
When Covenant, or Debt lies, Vide Ain, (M. 4. 2 


Upon what, not. — 

When it lies upon a Covenant in Law... 

Vide Garranty, (A.) 

By whom it lies, 

By an Executor, or Adminiſtrator, — 
By whom, and to whom a Condition ſhall be per- 
formed, Vide Condition, (G. 1, 2.—0. 1, 2.) 

| By whom Debt lies, Vide Dett, (C —D.) 


— — 
— p — 
— —K 


By an Heir. | —— — — 
By an Aſſignee. — — 
Againſt whom it lies; — — 
Againſt an Executor, or Adminiſtrator, — — 
Againſt an Heir. — — — 
Or an Aſſignee. — 
Covenant, How expounded; — 
In Regard to the Context. — 


Vide Parols, (A. 18.) 
To Synonymous, and other Words. 
Breach of Covenant; 
What ſhall be. — 
What ſhall be a Breach of a Covenant to make 
Aſſurance, Vide Condition, (H.) 
What, a Breach of A to keep indemnified, 
Vide Condition, 
If the Thing be OP before Performance — 
Vide Condition, (M. 1.) 
What not, — 
Covenant, How defeated. 
Covenant to ſtand ſeiſed; 
When it ſhall be good. 
Vide Bargain and Sale, (B. I, 1 
By what Words. 
Upon what Confideration ; 
What ſhall be a good one. 
What not ; 
Tf it be too general, or does not import a Real 
Conſideration. 
If the Covenantee be a Stranger to the Conſide- 
ration. 


Th 


— —e— neon, — 


— 


Pleading concerning Covenants, and in Writ of Cove- 


nant, Vide Pleader, (C. 45, &c.—E. 25, 26.—2 V. 
1, Nc. — 2 W. 32. 
Releaſe of Covenants. Vide Releaſe, (E. 4.) 
Vide alſo more of Title Covenant, in Chancery, (2 M. 
16.—2 X. 1, &c.) 
Vo "BY 5 | 7 1 


Will 


[ant 


Reference by 


Reference 


Letter and Figure. by Page. 
A. 443. 
A. . 43. 
A. 2. 444. 
A. „ - 4&3 
A. 4. 446. 
B. 447. 
B. 1. 447. 

| B. 2. 447. 
B. 3. 447. 

C. 449. 
Ci. 449, 
C. 2. 449. 
C. 3. 450. 
D. 451. 

D. 1. 451. 

D. 2 451. 
E. 453. 
E. 1. 4 53. 

. 453. 

3 
F. 454 
G. 455. 
G. 1. 455. 
G. 2. 436. 

S. 3. 457. 
G. 4. 458. | 
G. 5. 459. 

Coverture. 


581 


582 


Tux IND E X 


Coverfure, 


| Reference by Reference 


Letter and Figure, by Page, 


Vide Abatement, (E. 6.— F. 2.— H. 42. . 


(2 W. 21 0 
Covin, 

Covin, What ſhall be. wn; 
An Act by Covin is void. — 3 
So, a fraudulent Gift, &c. FR 

And a fraudulent Feoffment, We; a 
Who ſhall be a Purchaſef, Vide in Chancery, 


„ 
What pal not be fraudalent, 


Vide Fraud in Title Chancery, (3 F. 1, 2.—3 M. 1, I, 


&c.—3N. 1.—4 D. n 4—4L. . 2.) 


Cotincil. 


King's Council. Vide Rey, (E. 1, &c.) 
Preſident of the Council. Vide Roy, (E. 2.) 
Privy * Vide Roy, (E. 2, &c.) — Parliament, 


(L. 30.) 


Common Council. Vide Francbiſes, (F. 2 5. Lund, 


(F.) 1 
Count. 


Vide Abatement, 6 0. 1, &c. )— Accomp, (E. 2.) Ac- 
tion upon the Caſe. (C. 2.) Action upon 2 Cafe upon 
Aſſumpſit, (H. 2, &c. ) Aion upon the Caſe . a 
Conſpiracy, (C. 2, &c.) Action upon the Caſe for a 
Deceipt, (F. a, 3. )— Aion upon the Caſe for Defa- 
mation, (G. 1, &c.)— Afton upon the Caſe for a Di- 
Aurbance, (B. 1.) — Action upon the Caſe for Negli- 
gence, (B. 1.— C. 2.) —Aclion upon the Caſe s a 


Nuſance, (E. 1.) — Aclion upon the Caſe upon Trover, 
(G. 1, &c.)—Amendinent, (L. 1, 2.)— Annuity, (E.) 


— Appeal, (G. 6.)—Attorny, (B. 21.)—Audita Que- 
rela, (E. 6.) — Charters, (B. 2.) — Courts, (P. g.)— 


Droit, (C. 4.)—Pleader, (C. 1, &c.—F. 6, 7, 12,— 


M. 1.9. 24, 43.—V. eee SER 16.— 

2 V. 2.— 2 W. 7. &c.— 2 X. 2.—2 V. 2.— 2 Z. I. 
—3 A. 5.—3 E. 2.— 3 F. 2.— 3 I. 3z.—3 K. 10.— 
3 M. 3.—3 N. 3.—3 O. 2.— and other Places in 
the ſame Title.) —Probibition, * J— * Inpedit, 
(B. 2.)—Poucher, (E.) 


. 
„ 
„ .. 
„ 402. 
B. 4. 464 


Connterf:fting- 


TRE IND ER 


Counterkeiting. 
Vide Forgery. 


Counterfeiting the Great, or Privy Seal. Vide Juſtices, 


(K. 6.) 
Counterfciting Money. Vide Juſtices, (K. 7.) 


Countermand. 
Countermand of a Will. Vide Deviſe, (F. 1, 2.) 


Countermand of an Authority. Vide Attorny, (B. 9, 


&c.—C. 8, &cc.) 
Counter⸗plea. 
Vide Voucher, (B. 1, a.) 
County, 
County. — — 


As to County Palatine, Vide Hanchiſes, (D. 1, &c.) 
— Abatement, (D. 2.) 


As to Wales, Vide Wales, (A. 2.) 


Sheriff; — — — 
How conſtituted. — — — 
For what Time. — — 
How diſcharget. 

As to the Oath, Duty, and Office of a Sheriff, 
Vide Viſcount, | | | 


County-Court; 
The Stile, Sc. The Sheriff's Court. 
Who ſhall be Judge there. — 
When it ſhall be held. 
At what Place. 
The Juriſdiction of the County-Count 3 
By Juſticies. — 
By Appeal. — — 
By Replevin. bo — 
By Plaint. — 
| 2 ide Diſmes, (M. 5. ) 
Proceſs ; 
Meine. ma 
Judicial, — 


Vide Calli. (R. 13.) 


| Trial. 
Plaint. — 
Execution. 


Reſerenee by Reſerenee 
L. and Figure, by Page, 


A; 467 
B. 1. 467, 
B. 2. 468. 
B. 3. 468. 
. 469. 
C. 1. 409. 
C. 2. A469. 
C. 3. 469. 
C. 4. 470. 
E. 3. 0. 
C. 0. 470; 
C. 7. 470. 
„ 
CS at 
C. 10. 472. 
C. II. 72. 
C. 12. 472. 
472. 


* 
© 


Foreign 


3583 


334 


TAI I N D E K. 


Foreign County. Vide Juftices, (V. 14.)—Pleader, (S. 


9, 11.—3 M. 


Ze 
In what County an Action ſhall be ſued. Yide A&ion, 


(N. 1, &c.)—A&ton upon the Caſe for a Conſpiracy, 
(C. 2. )— Aim upon the Caſe for a Deceipt, (F. 2.) 
Appeal, (E.) 


County Clerk. Vide Ante, (C. 1.) 


Coroner in a County. Vide Officer, (G. 2, &c.) 


| Knights of the Shire. Vide Parliament, (D. 5, 11.) 
Poſſe Comitatus. Vide V. iſcount, (C. 2. ) 


Vide Admiralty, (F. 2.)—Diſmes, (E. 4 


Juſtices of Peace, (B. 67.) Leet, 0 3) ROY : 


(H.) 


* 


Courts. 


The Court of Chancery. Vide Chancery. 
The Courts of Scotland. Vide Scotland, (D. 10, &c.) 
The Court of Parliament. Vide Parliament. 


The Courts of County Palatine. Vide Franchiſes, (D. 


i; Kc. 9.) 


The Courts of the Cinque Ports, Vide Franchiſes, (E. 


2) 


The Court of Antient Demeſne. Vide Ancient De- 


meſne, (G. 1, &c.) 


The Court-Baron. Vide Cop bold, „ e. 


The 8 V. ide "and (C. 1, &c. ti 
mes, (M. 5 

The Meebo Court. ide Copybold, (R. 2, &c.) 

The Courts in a Foreſt. Vide 222 (R. Io}: 


The Hundred Court. Vide Hundred, (B. Diſcncs, 


(M. 5.) 


The Lord of a Manor's Court. Vide Copybold, (P. 1.) 
T * Courts in the Plantations. Vide Navigation (G. 


The Court of Pye-powders. Vide Market, (G. 1. 2.) 


The Court of Commiſſioners of Sewers. V ide Sewers, 


(D.) 


The Court of the Tourn, or Leet, Vide Leet. 


All Judicature remains in the King's Courts. — 

The King's Bench; — 

The Extent of it s Juriſdiction. — 
When B. R. has not Juriſdiction; 

Of Common Pleas. —ͤ 

If the Damages be not alledged at 40s. — 


Officers of B. R. 


The Judges, Sc. — 
Vide Poſt, (C. 2.) 
The Common Bench; — 
The Juriſdiction, — 
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A 
B. 
B. 
B. 
B. 
1 
C. 
C. 


Tax N 5 . 


Officers of C. B. 


The Judges. _——— * 
Vide Ante, (B. 4.) | 

Cuſtos Brevium, and Chirographer: — — 

Prothonotary. —ů IFLOT i 

Exigenter. — — 

The Court of Exehequer. . 3 

: The Court of P leas. — — ds 


Vide Dett, (G. 14.) | 
The Court of Accounts.ꝛ7ÿ — 
As to Account before Auditors aſſigned by the 

Court, or in Equity, Vide — (E. 7, &c.) 
Obancery „(2 A. 1, &c.) 
As to * in the Exchequer by a Sheriff, vide 
Viſcount, (G. F, &c.) 
The Court of Receipt. — 


The Exchequer-Chamber; - 
For Cauſes of Difficulty — — 
For Errors. — 3 
Vide Plader, (3 B. 4, 5. 
For Cauſes in Equity. — — 
The Officers of the Exehequer; 
The Lord Treaſurer. — — 
Vide Officer, (E. 1.) 
The Chancellor. — — 
The Barons. | — — — 
The Chamberlains. — ä — — 
Remembrancers. — — 
Clerk of the Pipe. — ie 
The Auditor 85 GG. — — — 
Foreign Oppoſer, G. — — 
The Court of Chivalry; — 9 
Who are the Judges. — 3 
What Juriſdiction it has. — wenn 
What Officers belong to the Court; 
| The Heralds. | a 
The Court of the Marſhalſea ð 
The Court of Green- cloth. — 


The Court of the Steward of the King 8 Houſehold. - — 


The Portmote Court. — 
The Court of High Commiſſion. 5 ns 
The Court of Star-Chamber. — . 
The Court of Nequeſs. r 

The Court of Firtt-Fruits and Tenths. 8 

The Court of Augmentations. — 

The Court of Stannaries; — — 

In what Caſes it has juriſdiction. — — 


Vide Abatement, (D. 7.)—Waife, (H. 2 


In what, not. = — 
How the Proceedings ſhall be. — — 

The Courts of the Univerfities. — 
Vide Univerſity. 
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D. 1. 477. 
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D. 6. 480. 
D. 7. 481. 
D. 8. 482, | 
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Tut 1 N D B X. 


The Eccleſiaſtical Courts. 
As to the Original of the Eccleſiaſtical Juriſdiction, 
Vide Prerogative, (D. 9, &c.) 
As to the Court of Convocation, Vide Convocation. 
As to the Court of High Commiſſion, Vide Præro- 
gative, (D. 17.) 
The Prerogative Court. 


The Arches. — Sha 

J The Audience. — 2 
1 The Court of Faculties. — 
| I) he Conſiſtory Court. — — 

| The Manner of Proceeding. — — 

| Cenſures and Appeals. — — 


Vide Prœrogative, (D. 12, 13, &c.) 
The Court of the Archdeacon. 
Vide more concerning Eccleſiaſtical Courts in Diſmes, 
1H (M. 1, &c.)—Probibition. 
2 The Courts of London; 
1 A” The Huſtings. 
| „ If there be a Foreign 9 
Vide Voucher, (H.) 
The Mayor's Court. — 
1 The Sheriff's Courts. 
| The Court of Equity in London. 
5 The Wardmote. 
Folkmote. 
| 8 _ The Tower Court. — 
| The Court of Aldermen. 

3 Nide London, (D.) 

ö . The Court of the Chamberlain, and of the Cham- 
| . berlain and Orphans. 
_ . Vide Gardian, (G. 1, &c.)—London, (I —N. 2. ) 

The Court of Common Council. 

Vide London, (F.) 

The Court of Conſervancy. 

| Vide London, (B.) 

=. | The Court of the Coroner. 

JI! LE Vide Officer, (G. 5, &c.) | 
The Court of Ax Eſcheator. — 
Vide Eſcheat, (C.) 
The Court of Watermen. | 
The Court of Sf. Martins le 8 — 

Vide Diſmes, (M. 6, 7.) 


1 | Courts in other Cities, Boroughs, '&c. — 

J Grant tenere Placita. — — 

| Conuſance of Pleas. — — — 
3 Vide Univerſity. 


| | When it ſhall not be allowed. 
| | When and how demanded. >— 
1 | Izsacidents to Courts. — — 5 
, | Juriſdiction ; OE 
1 5 In Actions Real. — 
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N. 1. 
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S020 Page 


Reference 


491. 


Tus IN D E X. 


In Actions Peron: 
The Stile of the Court. — — 
The Plaint. . ee — 
The Proceſs. — — — 
The Declaration. — — — 
Plea. — — — — 
Continuance. — — — 
Vide Amendment, (I.) 
Enqueſt. — — — — — 
Vide Amendment, WF) 
Judg ment, — — 
V 2 Amendment, oY 
Writ of Inquiry. — 
The Remedy, if out of the JuriſdiQion. — 
Miſdemeanor in the Judge, or Officers. — 
The Courſe of the Court. — — — 


In what Court Error ſhall be brought. Vide Pleader, 
(3B. 1, &c.) 


In what Court aSuit for the King's Debt ſhall be * 


Vide Dett, (G. 11.) 
Suit of Court. Vide Copyhold, (K. 13 „ ber.) 
Erection of Courts. Vide N (D. 28.) 
Proceedings in Courts, when Evidence. J ide Evi- 
dence, (C. 1.) 


For more concerning Courts, Vide 4 (D. 6.) 
Ae, (B. 7.) —Audita Querela, (E. 2. )-—Diſmes, 
(M. 5, &c.)—Execution, (I. 1, &c.)—Privilege, 
( A. I—C. I. )—Prohibi tion —240 3 (C | 


. Credit. 
Bill of Credit. vide Merchant, (F. 3.) 


Creditoꝛ. 
Vide Bankrupt, (D. 3) 


Creek. 
Vide Navigation, (C.) 


Croſs-Remainders, 
Vide Deviſe, (N. 14, 15.) 


Reference by Reference 
Letter and Fi igure, by Page, 


P. 6. 499. 
P. 7. 499. 
P. 8. 499. 
T. 0. $00: 
P. 10. 5or. 
P. 11 


P. 12. 501. 


P. 13. 502. 


P. 14. 502; 
P. 15. 502. 
P. 15. 504. 
504. 


. 
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Crown. 
vide Franchiſes, (G. 1 . —Prarogative. — - Roy, (A. 1, 


2.) — Scotland, (D. 2.) 
Lie of the Crown. Vide Parliament, (H. 18, 19.) 


Pleas of the Crown. Vide Action, you I cle 
* F Peace. 


cui ante Dtborttum. 
vide Dum fuit . AS (G.) 


Vide Baron and Feme, (I. 3) 


Cum Pertinentiis. 
vide Grant, E. 9.) 


Curta Claudenda. 
VNVide * (M. I, 2.) 


Curſing and Swearing. 
Vide Faces of Peace, (B. 23.) 


Curteſy of England. 
V 2 Copybold, . I a ns 1 1, 2.) —M aft, F. 2.) 


Curtttage. 
Vide Grant, (E. 7.) 


Cuſtom. Vide Chancery, (2 Y.—3 D. 75 = Copyhold, 
(K. 1, &c.—8. 1, &c.)—Di/mes, (H. 16.) — Dover, 
(B.) —Gardian, (G. 1, &c. )—Parceners, (B.)—Par- 
liament, (R. 24 JP (C. 38.—3 K. 3, 28.) 

Prabibition, F 12.)—Trade, (D. 2.) 

Cuſtoms. Vide Parliament, (H. 11, &c.) — Præro- 
alive, 1 43, &c. J—Trade, 8. i. , &.) 


TR I 0 UV © i 


Cuſtoms of London, Yide Gardian, (G. 1, &c.)—Lon- 
ahn, (M.—N. 1, &c.)—Waft, (B. I, 2.) 

Cuſtoms and Services. Vide Droit, (G.) , 
Cuſtomary Conveyance. Vide Baron and Feme, (G. 4.) 
Cuſtomary Court. Vide Copybold, (R. 2, &c.) 


Cuſtos B2evium. 
Vide Courts, (C. 3.) 


Cuſtos Regnt- 
Vide Roy, (H. 1, 2.) 


q .__ Cuſtos Rotulozm, 
1 Vide Chancery, (B. 4. — Juſtices of Peace, (D. 4.) 


Cuſtos Spiritualium; 
Vide Prærogative, (D. 26, 27.) 


Vide Condition, (L. 1.) 


 Damage-feaſant. 


Vide Diſtreſs, (B. 4.) —Plader, (3 K. 21, &c.) — 
3M. 26.) 


Damages, 

Damages, When recovered ; — — A. 
By the Common Law. — — A. I. 
When not. — — A. 2. 
When by Statute. — . 

Vide Cofts, (C. 1, &c.) 5 — 

To whom Damages belong. — — 3. 

Damages, how ſaved. — . 

To what Time allowed. — — —— D. 

How aſſeſſed; . — "©. io 

By the Jury which tries the Iſſue.— FE. 1. 
When they need not. — — E. 2. 
Vol. II. 7 L 
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To 1 Value ; | 8 | 
Not more than in the Declaration. — E.. 511. 
When leſs. | — E. 4. 512. 
When aſſeſſed ſeverally. — — — E. 5. 513. 
When not. — og . 
Damages increaſed. — —B 5.7. 3. 
When increaſed upon View of a Mayhem, Vide | 

Battery, (E. 3. ) | 

Defect in aſſeſſing aided by Releaſe, —— — E. 8. g16 
Vide Pleader, (S. 25.) | 


Darrein Peeſentment. 
V ide eee rh we I, &c )— Abatement, (H. 2 6.) 


Darrein Seiſin. 
Vide Seiſin.— Abatement, (H. 2 ;.) 


Date. 
5 Vide Fait, (B. 3.) 


Day. 


e Vids . C. ) 
Dies Dominicus. Vide Temps, (B. 3 


Dies Juridici. Vide Temps, (C. 1, 6) 

Year, and Day. Vide Temps, (B. 1, &c.) 
Year, Day, and Waſt. Vide Ann, Jour, ef Io 
Comperuit ad Diem. Vide Plader, (2 W. 31.) 
Solvit ad Diem. Vide Pleader, (2 W. 45 j 


Dean and Chapter. 
Vide Ecclgſiaſtical Perſons, (C. 3.) 


Death. 

Death of an Incumbent. Vide Eſgliſe, (N. 1.) 

of Juſtices. Vide Abatement, (H. 39.) 

- of the King. Vide Abatement, (H. 38.)—Ju- 

flices of Peace, (A. 8.) Officer, (K. IO.) 

of a Party. Vide Abatement, (E- 17.— l. 32, 

&c.) Bail, —R. 5 

27 a 3 Vide x: ey (H. 36.) 

of a Teſtator. Vide Chancery, (3 V. 5 17. )—De- 

rk (LAL. | 
of a Vouchee. Yide Abatement, (H. 37.) 

Dying ſeiſed. Vide _—_ (D. 3.42 


"FRE I NH DH =: 591 
Debt. 5 5 | 
Vide Dett. | | 


DPDeceipt. SE | 
Vide Action upon the Caſe for a Deceipt. —Chancery, 
(3 F. 1, 2.—3M.1, &.—3 N. 1.—4D. 3.— a 
4 H. 4.— 4 L. 1.—4 O. 2.) - Coin. — Juſtices of 
Peace, (B. 30, &c.) — Leet, (L. 6, &c.) — Parlia- 
ment, (L. 38.) —Pleader, (2 F.) 
Writ of Diſceit. Om Ancient Demeſue, (E. 2.) 


Dectes tantum. L 
ViderEnqueſt, 5 (S. 46.) . 5 


Declaration. 


Declaration in Pleading. vide Count, i 
Declaration of Uſes. Vide Uſes, (D. 5, Kc) | 
| | 
Decree. | 

Vide Chancery, Y. 1, &c. and other Places in the 1 | 


Title. Evidence, 1 3 (H. 1, * 
Ujes, (N. 20, &C.) 


Dedimus Poteſtatem. 
Vide Chancery, (K. 3.—P. 2, &c.)—Fine, (E. 7.) 


Deed. 
Vide Fait. 


Deer⸗ſtealing. 
Vide Juſtices of Peace, (B. 47.) 


Defamation. 


Vide Aftim upon the Caſe for Defamation. Tief — = = "4 
Pleader; (2 L. 1, &c.)—Probibition, (G. 14.) . 3 


Dekault. 
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Default. 


Vide Abatement, (H. 52,—I. 27.)—Enqueſt, (E.) 

Juſtices of Peace, (B. 101.) Pleader, (B. 11, 12. 
E. 42.—Y, 1.—3 L. 8.—3 M. 28.) —-Remitter, 

(C. 5.) fl | 


' Defeazance. 
What tall A woo 
When it ſhall be good ;— ?yʒ 


Of a Thing executory, — ——— — 


A. 518. 
B. 1 

B. 1. 519. 
. .  FiQe 

. 


Of a Thing executed. — — 
When it ſhall not be good.) 


Dekence. 
Vide Abatement, (I. 16.) —Pleader, (E. 27.—3 M. 17.) 


De Injuria ſua pꝛopꝛia. 
Vide Pleader, (F. 18, &c.) 


: Delegates. 
Vide Admiralty, (G.)—Prerogative, (D. 14.) 


Dieliverance. 
Second Deliverance, Vide Pleader, (3 K. 4.) 


. Delivery. 
Vide Fatt, (A. 3, 4.—B. 5.)—Plaer, (2 X. 6.) 


— Vide Releaſe, (E. 1.)— Rent. (D. 3, &c.) 


. Demile. 
Vide Abatement, (H. 28, 49.) Baron and Feme, (G. 


3. —Eftates, (B. 858 (2 W. 14, 47, 48. 5 
eee Z. 2.—3 O. 18. a 


5 _ 3 Demurrer. 


Tus IN D E X. 


Demurrer. 


Vide Chancery, (H. 1, 2. )—Plader, (Q. 1, &c.— 
2 V. 3z.—2 W. 42.)— Bail, (R. 7.) 
Parol demurring. Vide Enfant, (D. 1, 2.) 


Dentzen. 
Vide Alien, (D. 1.) 


Deodand. 
Vide Waife, (E. 1, 2.) 


Departure. 
Vide Pleader, (F. 7, &c.) 


Depoſit. 
Vide Chancery, (V. 5.) 


Depoſition, . — 
2 Chancery, G. 8. . 4, 5. — Evidence, (C. 4.) 


- 4 


Depzivation, | 
Vide Prerogative, G. 21, 22. -)—Mbatement, (II. 46.) 


Deputy. 
Vids Officer, (D. I, &c.)—Viſcount, (B..1, &c.) 


Derelict Lands, T 
Vide Prerigative, (D. 671, 62.) 


Deſcent. 
Vide Diſcent. 
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De ſon Aſſault, 
Vide Pleader, (3 M. 15.) 


De ſon Tozt demeſne. 
Vide Pleader, F. 18, &c.) 


Detainer Focible, 
Vide Forceable Entry. 


Determination. 


Determination of the Authority of Juſtices of Peace: 
Vide Juſtices of Peace, far 8.) 
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' Determination of an Eſtoppel. Vide Eftoppel, (F. * 

| — — of a Leaſe for Years, Vide Eſtates, (G: 

i 10; 1 12) 

3 of Will. Vide Eflates, (H. 6, &c.) a 

ll | When it lis. ꝑ— —— — A $22, 
i For what Things it lies. — — — 5 
3 For what, not. m——— — . 


= . When it does not lie. — — "DD, 5323. 

4 Dtietinue of Charters. Vide Charters, G. I, cc. 

3 | He Pleader, (2 X. 1, &c,—2 V. 6.) 

Pleading in Detinue. Vide Pleader, (2 X. 1, &c.) a 

Nil . Vide Pleader, (2 W. 44—2 X. 3 ) | 4 
e 


* 


| - D ett. | 
> > | When it lies. | — — — A. 524: 
3 Upon an Act of Parliament. — 
Vide Action upon are, (6 I, 2—F. vide 
1 Fe, (A. 5, 9.) 
was .. _Upona Judgment. 
1 Vide Pleader, (2 W. 36, 88) 
Upon a Statute, or Recognizance. 
Vide Pleader, (2 W. 34, 35.) 


— 
Upon other Specialty. — A. 4. 55; 


: Debt for 2 , — 
5 VDide Rent, (D. 3, Kc.) 
Db | Debt for an Annuity. —— 
When it does not lie.k⸗„ãl 


n 


Fun INDEX 


Reference by Refe rence 
| Letter and Figure. by Page. 
Debt upon Contract; 
Expreſs. — — „ $86; 
Implied. — — „„ n 
Vide By-Law, (D. 1.) 
When Debt does not lie. B. 529. 
By whom Debt lies. — — — . 530, 
By whom Covenant lies, Vide Covenant, (B. 1, „ &c.) 28 
By whom, not. — D. "$31; 
Againſt whom Debt lies. — — E. 532. 
Againſt whom Covenant lies, Vide Covenant, (C. 1, 
ä 1 
Vide Chancery, (2 Z.) . 
Againſt whom, not. — GG F. . 
Debt to the King. — — G6. 533. 
By what Means accrued. — — G. 1. 333. 
By what Means ſatisfied; : | 

By the Body of the 1 == S8. 2. 535. 

By his Goods. nVͤ ĩ ww. . 

Or Lands. — - — ä 6.4. 535. 

In the Hands of the Het” — — 6. 5. 535. 

In the Hands of a Stranger. — — 6. 6. 536. 

By the Goods of a Stranger. — — 6.7. 337. 

The King ſhall be preferred. — mis. Wo . $39. 

How Execution for the King relates. — 6G. 9. 538. 

Who are not liable for the King's Debt. — C. 10. 539. 
Suit for the King's Debt; . 

In what Court it ſhall be. — — 6. 11. 539. 
How he ſhall fue, —— G. 12. 539, 
Vide Action, (B. 1 )—Preregative D. J 5, by 

86.) 

When the Suit ſhall be barred. -Þ | —— 6. 1 3. 540; 
How the Trial ſhall be. —— — 6. 14. 540. 

How the Proceedings ſhall be for a Debt affigned 

> to the King. — 6.15. 540. 
Pleading in Debt. Vide Pleader, (8 W. 1, &c.) zh 
Debet & Detinet. Vide Pleader, (2 W. 8 » "Wi | 
Nil debet. Vide . (2 V. 6.—2 W. 1 * 17, 43. 
NI of Debts. 7 ide Adminiſtration, (C. 1. 2.) 
Chancery, (3 A. 4, comm W. 14.) 
Debäſta vit. 
Tide Adminiſtration, (I. 1, &c.) 


The END of the Szcony VoLuus, 
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